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IN CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

CIVIL DIVISION

HARSHADRAI V. MISTRY,

Plaintiff,

V. Case No.: 19-003476

PHYLLIS MINTON, et al.,

Defendants.

/

MISTRY’S MOTION FOR REHEARING ON FINAL JUDGMENT
AND ORDER GRANTING SUMMARY JUDGMENT

Plaintiff Harshadrai V. Mistry (“Mistry”) by and through its undersigned attorney and

pursuant to Rule 1.530, Fla.R.Civ.P., respectfully request that this Court grant him a Rehearing

on the entry of Final Judgment based on David Orloff’ s Motion for Summary Judgment, Phyllis

Minton’s, Individually and as Trustee of the Phyllis Minton Revocable Trust Agreement dated

July 28, 2014, Motion for Summary Judgment, and Mistry’s Motion for Summary Judgment, and

in support thereof states:

1. Defendant David Orloff (“Defendant”) filed his Motion for Summary Judgment on

November 8, 2019. [Doc #65]

2. Thereafter, on January 24, 2020 Defendant filed a Supplemental Motion for

Summary Judgment. [Doc #87]

3. Mistry designated evidence in opposition to Defendant’s Motion for Summary

Judgment and Supplemental Motion for Summary Judgment on February 12, 2020. [Doc #128,

129]
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4. Mistry filed a Brief in Opposition to Defendant’s Motion for Summary Judgment

and Supplemental Motion for Summary Judgment on February 17, 2020. [Doc #134]

5. The Court heard arguments on Defendant’s Motion for Summary Judgment and

Supplemental Motion for Summary Judgment on February 17, 2020. The Court announced its

ruling on the record; however, did not enter a formal Order or Judgment until March 2020. A copy

of the Transcript from the hearing was filed with the Court on March 4, 2020. [Doc #150]

6. The Court granted Orloff’ s Motion for Summary Judgement and stated as follows:

THE COURT: A11 right, thank you both. So, according to the record of evidence

the Court can consider, it appears to the Court that there was a valid contract clause

that said—hold on one second. The purchase is contingent upon co-owner agreeing

to price and terms, and according to both the Complaint and the Summary Judgment
evidence filed by the Plaintiff, the Court finds that the contingency was not met

and, therefore, the defendant, Orloff’ s Motion for Summary Judgment, is granted.1

7. On February 5, 2020 Phyllis Minton’s, Individually and as Trustee of the Phyllis

Minton Revocable Trust Agreement dated July 28, 2014 (“Minton”) filed a Response and Joinder

to David Orloff’ s Motion for Summary Judgment with a number of Exhibits. [Doc #101-1 13]

8. Mistry designated evidence in opposition to Minton’s Response and Joinder to

David Orloff’ s Motion for Summary Judgment on February 26, 2020. [Doc # 140]

9. Mistry also filed a Motion for Summary Judgment and designated evidence as

required by Florida Civil Rule 1.150. [Doc #1 14, 93-100]. Minton filed a Response to the same

With exhibits. [Doc. #141-148]

10. The Court held a hearing on Plaintiff’ s Motion for Summary Judgment and

Minton’s Response and Joinder to David Orloff’s Motion for Summary Judgment. The Court

announced its ruling on the record; however, did not enter a formal Order until March 12, 2020

1 Hearing Transcript at Page 34.



and did not enter a Final Judgment until March 23, 2020. [Doc #1 6 1
, 174] A copy ofthe Transcript

from the hearing was filed With the Court on March 24, 2020.

11. The Court denied Mistry’s Motion for Summary Judgment and granted Minton’s

Response and Joinder to David Orloff’ s Motion for Summary Judgment and stated as follows:

I've considered this case from each party's perspective because each party filed a

motion for summary judgment. I have already previously granted Defendant

Orloffs motion for summary judgment 12 days ago, and I have my notes here from

that. I have reviewed the summary judgment evidence again, prior to today's

hearing, just so that I could be aware of that for today's Plaintiffs motion for

summary judgment and Defendant Minton's summary judgment. It appears that

from the record evidence the Missouri Judge, on June 28th, 201 8 -- excuse me, June

26th, 2018, entered an order that approved the settlement agreement between

Phyllis Minton and David Orloff. Those are the two defendants in this case. That

settlement agreement was approved prior to the signing of this contract. The
relevant portion of that order says, Paragraph K -- so it's Roman Numeral II

(K),"Respondent" -- Respondent here was Phyllis Minton, Plaintiff was David
Orloff. "Respondent executed a deed transferring ownership to Petitioner; and

Respondent in the following parcel real estate situated in the county of Pinellas,

State of Florida, to Wit, Lot 11 and so on, 2015 Beach Drive Southeast, St.

Petersburg, Florida 33705. Respondents list the real estate described above Within

60 to 90 days of March 22nd, 2018. The proceeds from the sale of the real estate

divided equally or 50 percent each, the Petitioner and Respondent, after expenses

ofthe sale ofthe real estate are paid." Subsequently, as you all indicated, November
28th, 2018, the contract was signed by Ms. Minton and Mr. Mistry for $350,000.

Paragraph 20 of that is really the most pertinent in this document, and it says,

"Additional Materials: The purchase is contingent upon co-owner agreeing to price

and terms." So although Mr. Mistry was not a part of the litigation in Missouri, he

was at the time of entering into contract for purchase, he was made aware of the

fact that there was a co-owner. Granted, this warranty deed that was agreed to in

March of 201 8 and actually ordered in Missouri Court in March 201 8 had not yet

been recorded in the official records of Pinellas County, and this is What you're

going to argue on appeal. The Court finds that the contract between Mr. Mistry and

Ms. Minton, the two parties before the Court today, the Court finds that there was
a contract entered for the purchase of this real So at any rate, the Court finds that

there was a contingency clause in this contract. The Court finds that this

contingency clause was not met. There's no record evidence here that Mr. Orloff,

the co-owner, agreed to price and terms. And so this Court Will have to grant

summary judgment for Defendant Minton and deny summary judgment for the

plaintiff in this case. property. The Court finds that there was a contingency clause,

and that contingency clause was that Paragraph 20 that I just read into the record.

It's clear to this Court that the contract was contingent upon co-owner agreeing to



price and terms, and I don't think that there's any other way to interpret that

language?
***

THE COURT: The Court's position is that the contingency was not met; and so,

therefore, the contract fails and there can be no breach by the plaintiff or the

defendant. And I do agree that I did not take into account any breach by the plaintiff

because it was not pled properly before the summary judgment matter. So I'm not

considering that there was a breach by the plaintiff.3

12. After the hearing, counsel for Minton submitted a proposed Order and Judgment to

counsel for Mistry to review. Given a number of issues With the proposed Order, including the

fact that the Order contained findings that were inconsistent With the ruling as set forth in the

record, Mistry objected to the proposed order. As result, the parties submitted competing orders4

to the Court. A copy of the communications With the competing orders is attached hereto as

Exhibit A and B respectively and incorporated herein.

13. The Court executed the Order submitted by Minton, Which lacked the requisite

language making the Order final for purposes of an Appeal. Thereafter, Minton moved the Court

for the entry of Final Judgment to correct her mistake. A Final Judgment was ultimately entered

on March 23, 2020.

Memorandum of Law

The grounds for rehearing under Rule 1.530, Fla.R.Civ.P., are broad and those grounds

“include the contention that the final order conflicts With the governing law and is otherwise simply

wrong on the merits.” Balmoral Condominium ASS ’n v. Grimaldi, 107 So.3d 1149, 1151 (Fla. 3d

DCA 2013). A rehearing motion provides the trial court an opportunity to entertain matters that it

previously misapprehended, overlooked, or failed to consider, and to, thereby, correct any

2 Hearing Transcript at 42-45.
3 Hearing Transcript at 46.
4 The Order submitted for review by counsel for Minton and thereafter executed by this Court was not the same
Order provided to counsel for Mistry for initial review.



associated error. See Gaflney v. Gaflney, 965 So.2d 1217, 1221 (Fla. 4th DCA 2007); Carollo v.

Carollo, 920 So.2d 16, 19 (Fla. 3d DCA 1994). As part of this process, the Court may take

additional evidence and may address earlier rulings. Shuman v. Winnick, 725 So.2d 1199, 1201

(Fla. 5th DCA 1999); Srybnik v. Ice Tower, Ina, 183 So.2d 224, 225 (Fla. 3d DCA 1966).

I. The Court Improperly Considered Parol Evidence t0 Resolve a PatentAmbiguily

A patent ambiguity is intrinsically apparent on the face of the document due to “the use of

defective, obscure, or insensible language.” See Emergency Assocs. 0f Tampa, P.A. v. Sassano,

664 So.2d 1000 (Fla. 2nd DCA 1995). Extrinsic evidence is not admissible to construe the contract

because its admittance “would allow the trial court to rewrite a contract With respect to a matter

the parties clearly contemplated When they drew their agreement.” Id. at 659 n.2.

In this case, the As Is Contract identifies the seller as “Minton, Phyllis Trust.” It is

undisputed that the legal title owner of the Property at the time the As Is Contract was entered into

was Phyllis Minton Trustee ofthe Phyllis Minton Revocable Trust Agreement dated July 28, 2014.

The inclusion of the Section 20 of the As Is Contract making purchase contingent upon approval

of a “co-owner” makes the As Is Contract defective and obscure on its face When the only

identified seller is “Minton, Phyllis Trust” because the seller and owner are presumed to be and

were one in the same. See Shriner v. Fountain, 157 Fla. 698 (1946). As such, the Court erred

When it considered the void Missouri Judgment to find that the As Is Contract was not enforceable.

As such, the Court erred in granting Summary Judgment in favor of Defendant and Minton.

II. The Contingency was Satisfied When the Owner Executed the As Is Contract

The Florida Supreme Court addressed satisfaction of an approval contingency in Shriner

v. Fountain, 157 Fla. 698 (1946). In Shriner, a contract for the purchase of real property was

entered into describing the property and the terms and conditions of the sale. The contract



contained terms similar to the As Is Contract as issue in this case, including the provision that

stated: “The contract shall be binding upon both parties when approved by the owner of the

property described above.” Id. at 700. Like Mistry, the purchaser in Shriner, tendered the down

payment and was ready, willing and able to fulfill the contract. Id. at. 700-701. Like Minton, the

seller in Shriner, refused to complete his part ofthe contract. Id. at 701. When a lawsuit was filed,

the seller in Shriner argued to the court that the contract was signed by defendant “Fountain, as

seller, and specifically provided that it should not become binding on either of these parties until

approved by the ‘owner;’ that the seller and the ‘owner’ are not necessarily the same.” Id. at 702.

The Florida Supreme Court rejected the argument presented by the seller and held that at the time

of a contract, if title to the property was found in seller, and the seller and the owner were one in

the same, and the requirement that the terms be approved by the “owner” before it became binding

on the seller were satisfied When the seller executed the contract. Id.

The Florida Supreme Court’s binding precedent, i.e. the controlling law, dictates the same

outcome in this case. In this case, the evidence conclusively establishes that the only title owner

to the Property at the time the Contract was entered into and When the Title Commitment was

issued was Phyllis Minton as Trustee for the Phyllis Minton Revocable Trust Agreement dated

July 28, 2014.5 Like the seller in Shriner, the contingency was satisfied When Minton executed

the As Is Contract. As such, the Court’s denial of Mistry’s Motion for Summary Judgment should

be reconsidered.

III. The Summary Judgment Order is Inconsistent with the Pronouncement 0fthe Court

Despite the Court’s directive to Orloff at the pre-trial conference and the concerns raised

by Mistry regarding the proposed order initially provided by Minton for review, the Court entered

5 Request for Judicial Notice; Chechele Depo. at 6, Depo. Exhibit 2.
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the proposed Order submitted Minton. Minton’s Order is inconsistent With the Court’s ruling on

February 17, 2020, as well as the Court’s ruling on March 2, 2020, including specifically Paragraph

3 ofthe Order.

In Perlow v. Berg—Perlow, 875 So.2d 383 (Fla. 2004), the Florida Supreme Court clarified

the stande governing a trial court's adoption of a party's proposed order. The Florida Supreme

Court made clear that a party's proposed order “cannot substitute for a thoughtful and independent

analysis of the facts, issues, and law by the trial judge.” Empire World Towers, LLC v. CDR

Creances, S.A.S., 89 So.3d 1034, 1045 (Fla. 3d DCA 2012). InBerg-Perlow, the Florida Supreme

Court expressly approved of Cole Taylor Bank, in Which the First District held that reversal of an

adopted order is required only in three situations: (1) When the signed judgment is inconsistent

With an earlier pronouncement of the trial judge, see Ford Motor C0. v. Starling, 721 So.2d 335,

337 n. 4 (Fla. 5th DCA 1998), (2) where the “appearance of impropriety so permeated the

proceeding below as to justify a suspicion ofunfairness,” Hanson [v. Hanson], 678 So.2d [522] at

525 [(Fla. 5th DCA 1996)], or [3] where the record establishes that the final judgment does not

“reflect the trial judge's independent decision on issues of a case,” Flint v. Fortson, 744 So.2d

1217, 1220 (Fla. 4th DCA 1999).

In this case, the Order makes findings of fact relative to Defendant’s Motion for Summary

Judgment When the Court sustained Mistry’s objection relating to the fact that Defendant did not

follow Florida Rule of Civil Procedure 1.150 by submitting properly authenticated and designated

evidence. Moreover, Minton inserted additional findings into the Order not made by the Court,

Which is improper. As such, Mistry is entitled an Order granting his Motion for Rehearing.



IV. Neither Defendant Addressed 0r Presented Any Evidence that the Contingency

Was Waived as Plead in the Complaint

When a defendant moves for summary judgment, the court is not called upon to determine

whether the plaintiff can actually prove his cause of action. Rather, the court's fimction is solely to

determine Whether the record conclusively shows that the claim cannot be proved as a matter of

law. (emphasis added) See Hervey v. Alfonso, 650 So.2d 644 (Fla. 2d DCA 1995); Chelton v.

TallahasseeiLeon County Civic Ctr. Auth, 525 So.2d 972 (Fla. lst DCA 1988). When the moving

party does not address a material element of claim or an alternative claim, the motion for summary

necessarily fails as a matter of law.

In this case, Mistry as part of the Amended Complaint set forth an alternative theory to

support his claim relating to Section 20 ofthe As Is Contract, waiver, that was not addressed either

factually or legally by Defendant or Minton in their respective Motions for Summary Judgment.

Since neither defendant addressed the alternative theory raised by Mistry to support his claim, their

respective Motions for Summary Judgment fail as a matter of law.

V. Defendant OrloffFailed t0 Meet His Burden 0fPr00f

Summary judgment may be entered Whenever the pleadings, affidavits, depositions, or

other factual showings, reveal that there exists no genuine issue of material fact and that movant

is entitled to judgment as matter of law. Volusia County v. Aberdeen at Ormond Beach, L.P., 760

So. 2d 126, 130 (Fla. 2000); citing, Menendez v. Palms West Condominium ASS ’n, 736 S0. 2d 58

(Fla. [st DCA I999); Manfrin v. Auto Owners Insurance Company, 805 So. 2d 973 (Fla. 2nd DCA

2001); Wills v. Sears Roebuck & C0., 351 So. 2d 29 (Fla. 1977). The opposing party is not required

to come forward With counter evidence sufficient to reveal a genuine issue until the movant tenders

competent evidence to support its motion. See generally Hall v. Talcott, 191 So.2d 40 (Fla. 1966);

Johnson v. Gulflnsurance C0., 429 So. 2d 744 (Fla. 3d DCA 1983); Landers v. Milton, 370 So.



2d 368 (Fla. 1979). “The burden ofproving an absence of a genuine issue ofmaterial fact is upon

the moving parry.” Hall, 191 So.2d at 43.

The Court sustained Mistry’s objection relating to the fact that Defendant did not follow

Florida Rule of Civil Procedure 1.150 by submitting properly authenticated and designated

evidence. Based on the pleadings and the admissions, the only “evidence” before the Court in

support of Defendant’s Motion for Summary Judgment was the As Is Contract and the Response

to Admission that acknowledged the contingency clause. Defendant submitted no evidence that

there was a co-owner, let alone that he was the co—owner. Since Defendant did not meet his burden

of proof his Motion for Summary Judgment should have been denied.

VI. The Court Improperly Considered Mistry’s Counter-Designated Evidence as

Evidence Supporting the Entry 0f Summaly Judgment in Favor Defendant

Orloff

Again, “the burden of proving an absence of a genuine issue of material fact is upon the

moving parry.” Hall, 191 So.2d at 43. Though all reasonable inferences must be drawn in favor

of the opposing party, once the movant tenders competent evidence to support his motion, the

opposing party must come forward With counter evidence sufficient to reveal a genuine issue of

material fact. Johnson v. Gulflnsurance C0., 429 So. 2d 744 (Fla. 3d DCA 1983); Landers v.

Milton, 370 So. 2d 368 (Fla. 1979). The purpose of requiring counter evidence is to determine

whether or not there is a genuine issue of material fact that would preclude the entry of summary

judgment.

In this case, the Court improperly considered and actually relied on Mistry’s counter

evidence to support its ruling in contravention of the Florida Rules of Civil Procedure. As such,

granting Summary Judgment in favor of Defendant Orloff was improper.



VII. Tlle Court Cannot Rely 011 311 U11 verified Complaint as Evidence Supporting

the Entry 0fSummaIy Judgment in Favor Defendant Orloff

A verified complaint may serve the same purpose as an affidavit supporting or opposing a

motion for summary judgment; however, in order to be so considered, the allegations of the

verified complaint must meet the requirements of the rule governing supporting and opposing

affidavits. Ballinger v. Bay Gulf Credit Union, 5 1 So.3d 528 (2nd DCA 2010).

In this case, the Court’s stated ruling on the record was based on the complaint. The

Amended Complaint was not verified and does not meet the requirements of the rule 1.150 to be

considered evidence. As such, the Court erred When it relied on the same to grant Defendant’s

Motion for Summary Judgment.

VIII. Tile CourtImproperlyPermitted tile Defendant t0 Challenge 3 Contract Tllat

He 1's Not 3 Party T0

In order to raise purported Violations of a contract in defense to an action you must be a

party to or intended third-palty beneficiary of the contract. See HSBC Bank, USA v. Buset, 241

So.3d 882 (Fla. 3rd DCA 2018); see also Warth v. Seldin, 422 U.S. 490, 509 (1975)(“The

‘prudential standing rule normally bars litigants from asserting the rights or legal interests of

,7,
others in order to obtain relief from injury to themselves. ); see also Clay County Land Trust v

JPMorgan Chase Bank, N.A. 152 So.3d 83 (Fla 15‘ DCA 2014)(third party does not have standing

to challenge any Violation of the mortgage terms as they are not a party to the Note or Mortgage.)

Orloff admits that he is not a party to the As Is Contract.6 As such, Orloff’ s Affirmative Defenses

Two, Four, Five, Six, and Nine fail as a matter of law, Which means Orloff cannot seek summary

judgment utilizing the defenses as a basis for the same.

6 Orloff Defense at 113.
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IX. The Court Improperly Granted Judgment in Favor 0f Defendant Orloff 0n an
Unpled Theory

Defendant’s Motion for Summary Judgment and argument to the Court at the Hearing was

that the As Is Contract is not enforceable because there was no meeting ofthe minds as to the price

and terms.7 Unpled issues cannot be considered by the court at a summary judgment hearing. See

generally, Saralegui v. Sacher, Zelman, Van Sam Paul, Beily, Hartman & Waldman, 19 So.3d

1048 (Fla. 3rd DCA 2009). Since Defendant based in Motion for Summary Judgment and

subsequent argument on a defense not plead in his Answer, the Court’s Order granting Defendant’s

Summary Judgment was Improper. Moreover, the Court’s Order granting Defendant’s Motion for

Summary Judgment finding that the contingency was not satisfied constitutes error because it was

based on a ground not raised With particularity in the Motion for Summary Judgment. Ambrogio

v. McGuire, 247 So.3d 73, 75.

X. Minton Failed t0 MeetHer Burden 0fPr00fand the Court Erred in Finding That

There was n0 Record Evidence t0 Establish that Orlofngreed t0 the Price and
Terms

Summary judgment may be entered Whenever the pleadings, affidavits, depositions, or

other factual showings, reveal that there exists no genuine issue of material fact and that movant

is entitled to judgment as matter of law. Volusia County v. Aberdeen at Ormond Beach, L.P., 760

So. 2d 126, 130 (Fla. 2000); citing, Menendez v. Palms West Condominium ASS ’n, 736 S0. 2d 58

(Fla. [st DCA I999); Manfrin v. Auto Owners Insurance Company, 805 So. 2d 973 (Fla. 2nd DCA

2001); Wills v. Sears Roebuck & C0., 351 So. 2d 29 (Fla. 1977). The opposing party is not required

to come forward With counter evidence sufficient to reveal a genuine issue until the movant tenders

competent evidence to support its motion. See generally Hall v. Talcott, 191 So.2d 40 (Fla. 1966);

Johnson v. Gulflnsurance C0., 429 So. 2d 744 (Fla. 3d DCA 1983); Landers v. Milton, 370 So.

7 Hearing Transcript at 17 .
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2d 368 (Fla. 1979). “The burden ofproving an absence of a genuine issue ofmaterial fact is upon

the moving parry.” Hall, 191 So.2d at 43.

Minton did not present any summary judgment evidence establishing that Mistry could

never prove that the contingency was not satisfied as it relates to obtaining an agreement by Orloff.

Minton simply states, “Undisputed facts, Your Honor.” Despite the lack of evidence, Mistry (out

of an abundance of caution) designated and argued at the Summary Judgment hearing that “if you

actually look at the evidence submitted before the Court, there are e-mails by Samantha

[Chechele], the title agent, that indicates that Mr. Orloff had contacted them several weeks before

and wanted to hurry up and close on this property. So there was an e-mail indicating that they

were okay With the deal.”8 There is record evidence that Orloff orally agreed to the price and

terms. As such, the Court erred When it found that there was no record evidence that David Orloff

agreed to the price and terms. m
For the reasons outlined above, Mistry respectfully requests that this Court grant a

rehearing on the parties’ respective Motions for Summary Judgment, vacate the Order and Final

Judgment granting Judgment in favor of Defendant and denying judgment to Mistry, and enter

Final Judgment in favor of Mistry and against Defendants.

WHEREFORE, Mistry requests that this Court grant a rehearing on the parties’ respective

Motions for Summary Judgment, vacate the Order and Final Judgment granting Judgment in favor

of Defendant and denying judgment to Mistry, and enter Final Judgment in favor of Mistry, and

for such other relief as the Court deems proper.

8 Hearing Transcript at 20; See Mistry Designation of Evidence: Chechele 00015, Chechele Testimony at 26, Exhibit

9.
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Respectfully submitted,

/S/Alicia R. Whiting-Bozich

Mahlon Barlow
Florida Bar No. 871 1 17

mbarlow@sbwlegal.com
mhbassistant@sbwlegal.com

Alicia R. Whiting-Bozich

Florida Bar No. 88883

awhtingbozich@sbwlegal.com

ddevlin@sbwlegal.com
Ali V. Mirghahari

Florida Bar No. 1003493

amirghahari@sbwlegal.com

avmassistant@sbwlegal.com

SIVYER BARLOW & WATSON, P.A.

401 E. Jackson Street, Suite 2225

Tampa, Florida 33602

Tel: (813) 221—4242

Fax: (813) 227—8598

Attorneysfor Plaintifl
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on March 26, 2020, a true and correct copy of the foregoing

Motion for Rehearing was filed With the Clerk of Court using the Florida E-Portal and that a copy

will be emailed to the following individuals listed on the Service List:

Matthew D. Weidner, Esq.

250 Mirror Lake Drive N.

St. Petersburg, FL 33701

service@mattweidnerlaw.com

Attorneysfor David Orlofl

Terry Deeb, Esq.

Deeb Elder Law, P.A.

6675 13th Avenue N., Ste. 2C
St. Petersburg, FL 33701

terry@deebelderlaw.com

dayna@deebelderlaw.com
kim@deebelderlaw.com

Attorneysfor Phyllis Minion, individually,

and Phyllis Minion, as Trustee

/S/Alicia R. Whiting-Bozich

Alicia R. Whiting-Bozich
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v9 Sivyer Barlow & Watson, PA.
ATTORNEYS AT LAW

MAHLON H' BARLOW‘ ”I
SUNTRUST FINANCXAL CENTRE OF COUNSEL

401 E. JACKSON STREET
R‘J, HAUGHEY, ll SUITE 2225 GAIL M. ABERCROMBIE

J. DEREK KANTASKAs TAMPA, FL 33602 DAVID S‘ WATSON
(813) 221-4242

ALI MIRGHAHARI FAX: (8 I 3) 227_8598 JACQUELINE T. CARRICATO

NEAL A‘ SIVYER www.sbwlegal.com
SENDER’S EMAIL:

STEPHEN E. WALKER awhitil1gbozich@sbwlegal.(‘om

PAUL D. WATSON

ALICIA WHITING-BOZICH

March 4, 2020

VIA EMAIL (SFadhel@iud6.0r2) & OVERNIGHT MAIL
Honorable Judge Amy M. Williams

Sixth Judicial Circuit

545 First Avenue North, Room 417

St. Petersburg, FL 33701

Re: Harshadrai V. Mistry v. Phyllis Minton, et al.

Case N0. 19-003476-CI

Dear Judge Williams:

Counsel for Ms. Minton provided a draft order for my review, which I promptly revised in

accordance with the Court’s directive provided at the February 19, 2020 pretrial. You may recall that at

the pretrial, undersigned counsel objected to the form 0f defendant Orloff‘s order granting summary
judgment because it contained findings of fact and conclusions of law. At the hearing, undersigned

counsel indicated that the Order should refer to your Honor’s ruling as set forth in the record to reduce

litigation to the extent that representations in the order differed from the ruling provided on the record.

Your Honor agreed and directed that the Order defer t0 the record for the substance 0f the ruling.

Additionally, your Honor directed that the Order include a provision retaining jurisdiction over fees and

costs, (which undersigned counsel objected to). At the pretrial counsel for Orloff agreed that the Court

would refrain from entering the Order until March 2, 2020, the date in which the remaining summary
judgments would be argued in the form directed by Court.

On March 2, 2020 the Court ruled in favor of Ms. Minton. At the conclusion 0f the hearing 0n

Monday, undersigned counsel agreed to providing the Court one Order to dispose ofthe case as opposed

to two separate Orders so long as the form of the Order complied with the Court’s prior directive. It was
undersigned counsel’s understanding that the parties and their counsel understood that and agreed to

comply With the Court’s prior directive. Instead, the proposed order submitted for my review to serve

the basis for granting both Orloff and Minton’s Motion for Summary Judgment contained findings 0f

fact that are not consistent with the Court’s oral ruling as set forth in the record at either hearing, and in

direct contravention of the Court’s instructions at the pretrial conference (which all counsel were present

for and for which there is a record).

EXHIBIT A



Honorable Judge Amy M. Williams

March 4, 2020
Page 2

Additionally, the proposed Order/Judgment prepared by counsel for Minton is not appropriate t0

be entered because counsel drafted it such that the Court dismisses the case and grants judgment at the

same time. As explained to counsel for Minton, if a court dismisses a case there is nothing to grant a

defendant judgment on. Despite numerous communications and explanations by undersigned counsel,

counsel for Ms. Minton insists that the proposed order she prepared is appropriate despite the fact that

the order provides contradictory relief, contains misspellings, and does not comply with the Court’s

directive as it relates to the form.

For the Court’s convenience I have attached a copy of the revised Order submitted t0 counsel for

defendants. Additionally, undersigned counsel has filed the transcript from defendant Orloff’ s Motion

for Summary Judgment hearing. Undersigned counsel has not received the transcript from the hearing

held earlier this week. But, undersigned counsel will file it once received. Given that there is a record

of the Court’s ruling and reasoning, Mistry’s position remains that the Order should simply defer to the

ruling as announced to avoid unnecessary litigation.

Respectfully submitted,

Alicia
'

ing—Bozich

Enclosures

cc: Matthew D. Weidner, Esq. (via email)

Ha Thu Dao, Esq. (Via email)

EXHIBIT A



IN CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

CIVIL DIVISION

HARSHADRAI V. MISTRY,

Plaintiff,

V. Case No.2 19-003476

PHYLLIS MINTON, et al.

Defendants.

/

ORDER GRANTING SUMMARY JUDGMENT & ENTERING JUDGMENT

THIS CAUSE having come before the Court upon the Motion for Summary Judgment

brought by Defendant David Orloff on February 17, 2020, and the Motions for Summary Judgment

brought by Plaintiff Harshadrai Mistry and Co-Defendant Phyllis Minton on March 2, 2020. The

parties and their counsel were present for their respective motion hearing: Plaintiff was represented

by Alicia Whiting-Bozich, Esq., David Orloff was represented by Matthew D. Weidner, Esq., and

Phyllis Minton was represented by Ha Thu Dao, Esq.

The Court, having reviewed the motions, any written responses, summary judgment

evidence, and having considered the arguments presented by counsel at the hearings, issues the

following:

IT IS HEREBY ORDERED AND ADJUDGED that:

1. Co-defendant David Orloff‘s Motion for Summary Judgment is GRANTED for

the reasons stated 0n the record;

2. Co-defendant Phyllis Minton's Motion for Summary Judgment is GRANTED for

the reasons stated on the record; and
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3. Plaintiff Harshadrai Mistry’s Motion for Summary Judgment is DENIED;

4. As such, Judgment is entered in favor of the defendant Phyllis Minton 0n Counts

I & II 0f the Amended Complaint and David Orloff 0n Count II of the Amended Complaint.

5. The earnest money deposit in the amount of $10,000.00 shall be returned t0

Harshadrai Mistry by the escrow agent as set forth in the record.

6. The Lis Pendens is hereby dissolved.

7. The Court retains jurisdiction t0 determine attorney's fees and costs.

DONE AND ORDERED in Pinellas County, Florida.

HONORABLE AMY WILLIAMS

Copy to:

Ha Thu Dao, Esq., servicekat@deebelderlaw

Mahlon Barlow, Esq., mbarlow@sbwlegal.com, amirghahari@sbwlegal.com

Alicia Whiting-Bozich, Esq., awhitingbozich@sbwlegal.com

Matthew Weidner, Esq., service@mattweidnerlaw.com
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DEEB ELDER LAW, PA.
ATrORNEYs AT LAW

6675 THIRTEENTH AVENUE NORTH, Sum: 2C
ST, PETERSBURG. FLORIDA 337 l O E—Mail:

TERRY J. DEEB ”r TELEPHONE (727) 38 1—9800 terry@deebelderlaw.com

HA THU DAD FAX (727) 381-1 155 ha@dccbelderlaw.com

T Certified as a specialist in VOICE MAIL (727) 345—3777

Elder Law by The Florida Bar

March 4, 2020

Honorable Amy M. Williams

Sixth Judicial Circuit

545 First Avenue North, Room 417

St. Petersburg, FL 33701

In re: Harshadrai Mistry v. Minton et aL, 19—3476CI

Judge Williams:

Enclosed please find a copy 0f the Order of Summary Judgment as proposed by the co—

defendants, Phyllis Minton and David Orloff. The current version reflects the specific edits that we
have agreed to make after discussing them with Ms. Alicia Whiting—Bozich as counsel for the

Plaintiff, through email.

As the Court is aware, the summary judgment record should include the motion, supporting

and opposing papers and other matters of record which were pertinent to the summary judgment

motion. Romero v_ All Claims Ins. Repairs, Ina, 698 So.2d 605, 605 (Fla, 3d DCA 1997). We d0

not stipulate t0 the Plaintiff’s proposal for the order on summary judgment to simply refer to “the

record” for your specific findings of fact and conclusions of law. This is because there is no

requirement for the hearing t0 be transcribed; the hearing on the motion for summary judgment

consists 0f legal arguments of counsel, and not the taking 0f evidence. Gonzalez v. Chase Home
Fin, LLC, 37 So.3d 955, 958—59 (Fla. 3d DCA 2010). At the same time, the Court’s order and record

must reflect the conclusive absence 0f any issue 0f material fact to prevent reversal by the court of

appeal. Beverly v. State Farm Fla. Ins, C0.
,

50 So.3d 350 (Fla. 2d DCA 2010) (reversal because the

court order stated that the facts “clearly and unequivocally convince this Court,” which is the

incorrect standard).

It is based on the foregoing weH—established principles that Mr. Weidner, as counsel for Mr.

Orloff, and I, submit the attached proposed order for the Court’s consideration.
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I have refrained from addressing the remainder of Ms. Whiting-Bozich’s letter to the Court,

including certain inaccurate representations made therein because time, the resource that our clients

have entrusted to us as their counsel, is not unlimited. Mr. Weidner and I respectfully request that

the Court review and accept our Proposed Order, or fashion its own, t0 preserve the judicial efforts

already spent and t0 perfect the summary judgment record 0f this matter.

espectfully,

Ha Thu Dao
Attorney at Law

enc.

cc: Matthew D. Weidner, Esq, weidner@mattweidnerlaw.com

Alicia Whiting-Bozich, Esq., awhitingbozich@sbwlegal.com
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

CIVIL DIVISION
CASE N0: 19-3476-CI

HARSHADRAI V. MISTRY,

Plaintiff,

V.

PHYLLIS MINTON, INDIVIDUALLY;
PHYLLIS MINTON, AS TRUSTEE OF THE
PHYLLIS MINTON REVOCABLE TRUST
AGREEMENT DATED JULY 28, 2014, and
DAVID ORLOFF, an individual.

Defendants.

ORDER GRANTING SUMMARY JUDGMENT

THIS CAUSE having come before the Court upon the Motion for Summary Judgment

brought by Defendant David Orloff on February 17, 2020, and the Motions for Summary

Judgment brought by Plaintiff Harshadrai Mistry and Co—Defendant Phyllis Minton 0n March 2,

2020. The parties and their counsel were present for the hearings; Plaintiff was represented by

Alicia Whiting-Bozich, Esq; David Orloff was represented by Matthew D. Weidner, Esq, and

Phyllis Minton was represented by Ha Thu Dao, Esq.

The Court, having reviewed the motions and responses and material attached in support

thereof by the parties, the court file, and considered arguments submitted by counsel for the

parties, finds as follows:

1. It is undisputed that the record evidence includes a copy of the Order issued by the

Missouri Circuit Court entitled "Judgment Approving Settlement Agreement" dated June 26,
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201 8, which contains paragraph "k" directing defendant Phyllis Minton to execute a deed

transferring ownership to David Orloff as tenants in common. Paragraph "l" 0f the Order directed

Phyllis Minton to list the Real Property subject t0 the instant litigation for sale and t0 divide the

proceeds of the sale equally between herself and David Orloff, after all sales~related expenses.

The Real Property is commonly identified as 201 5 Beach Drive S.E., Saint Petersburg, FL 33705

and is further identified by its legal description in the Deeds incorporated into and rcferenced by

the'summary judgment material.

2. It is undisputed that Plaintiff Harshadrai Mistry and Phyllis Minton subsequently

signed a contract for the purchase and sale 0f the Real Property on or about November 29, 201 8

for the price 0f $350,000.00. The Contract contains paragraph 20 specifying that "[t]he Purchase

is contingent upon the co—owner agreeing to price and terms."

3. Plaintiff Harshadrai Mistry was made aware of the existence of the co—owner by

signing the Contract containing paragraph 20.

4. There is no record evidence that the co-owner, David Orloff, ever agreed t0 the

price and terms of the Contract. Thus, paragraph 20, the Contingency, was not satisfied and the

Contract failed as a matter 0f law.

IT IS HEREBY ORDERED AND ADJUDGED that:

5. Co—defendant David Orloff‘s Motion for Summary Judgment is GRANTED;

6. Co-defendant Phyllis Minton's Motion for Summary Judgment is GRANTED;

7. Plaintiffs Motion for Summary Judgment is DENIED.

8. There remain no issues of material fact and the Plaintiffs claims for breach of

contract and specific performance are hereby disposed through summary judgment proceedings.

9. The earnest money deposit made by Plaintiff in connection with the transaction in
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the amount 0f $10,000.00 shall be returned.

10. The lis pendens recorded by the Plaintiff in connection with the above-styled

lawsuit is hereby dissolved, effective immediately.

11. The Court retains jurisdiction over the matter for purposes 0f determining

attorney's fees and costs.

DONE AND ORDERED in Pinellas County, Florida.

Copy to:

Ha Thu Dao, Esq., servicekat@deebelderlaw

Mahlon Barlow, Esq., mbarlow@sbwlegal.com, amirghahari@sbwlegal.com

Alica Whiting-Bozick, Esq., awhitingbozich@sbwlegal.com

Matthew Weidner, Esq., service@mattweidnerlaw.com
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