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IN THE CIRCUIT COURT OF THE SIXTH
JUDICIAL CIRCUIT IN AND FOR PINELLAS

COUNTY, FLORIDA, CIVIL DIVISION
CASE NO: 19-3476-CI

HARSHADRAI V. MISTRY,

Plaintiff,

V.

PHYLLIS MINTON, INDIVIDUALLY;
PHYLLIS MINTON, AS TRUSTEE OF THE
PHYLLIS MINTON REVOCABLE TRUST
AGREEMENT DATED JULY 28, 2014, and
DAVID ORLOFF, an individual,

Defendants.

/

MEMORANDUM IN SUPPORT OF ENTITLEMENT TO RELIEF UNDER SECTION
57.105, FLA. STAT., PURSUANT T0 MOTIONS SERVED PLAINTIFF COUNSEL

IN JUNE AND JULY OF 2019

COMES NOW, Defendant Phyllis Minton, by and through the undersigned counsel, submits

this Memorandum in support of Entitlement to Relief Under Section 57.105, Fla. Stat, as against

the Plaintiff and Plaintiffs counsel. Minton's safe harbor notices and motions were served upon

Plaintiff‘s counsel 0n June 6, 2019 and July 2, 2019, respectively, but were not filed until now:

STATEMENT OF FACT

1. On May 17, 2019, the Plaintiff Harshadrai Mistry, through his counsel, commenced

this litigation against Phyllis Minton individually, and as trustee of her revocable trust, as well as

David Orloff, asserting claims of breach of contract and for specific performance of a purchase and

sale agreement over real property ("the Contract").

2. The Plaintiff attached a copy of the Contract as an Exhibit to his Complaint and his

Amended Complaint. The Contract was signed by Phyllis Minton and Plaintiff on November 29,

2018; Phyllis Minton signed her name, without any designation 0f her capacity. The Contract has

a condition precedent, paragraph 20, which states, "the Purchase is contingent upon co-owner
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agreeing to price and terms.“ (Exhibit A).

3. The Complaint and Amended Complaint acknowledged that the Contract has a

condition precedent, paragraph 20. (Docket #5 and #1 5).

4. The Amended Complaint acknowledged that a Title Commitment was provided to

the Plaintiff on or about December 11, 2018 (Docket #15). The Title Commitment would have

revealed that the owner 0f the real property was Phyllis Minton Revocable Trust at the time the

Contract was signed. The Title Commitment also would have revealed two separate notices 0f lis

pendens recorded against the real property which resulted from the litigation between Phyllis Minton

and David Orloff.

5. In the Amended Complaint, Plaintiffasserted that paragraph 20, calling for agreement

by the co-owner, "was made for the benefit ofthe Plaintiff, and Plaintiffs waived the condition when

he notified Minton and the Trust that he was ready, able and Willing to close 0n the Property."

(Docket #15).

6. On June 6, 2019, Minton's counsel served, Via electronic mail, a Letter, referenced

as the "Safe Harbor Notice" pursuant to Section 57. 105(4), Fla‘ Stat, addressed to Mahlon Barlow,

Esq., as the attorney of record for the Plaintiff, and a copy 0f the "Motion for Relief Under Section

57.105, Fla. Stat." The motion was served Via electronic mail, but not filed (Docket #155). This

motion pertains t0 Plaintiffs Complaint filed under Docket #5.

7. Plaintiff filed the Amended Complaint on June 24, 2019 (Docket #15).

8. On July 2, 2019, Minton's counsel served, via electronic mail, another Letter,

referenced as the Safe Harbor Notice pursuant to section 57. 105(4), addressed to Mahlon Barlow,

Esq., and a copy of the "Amended Motion for Relief Under Section 57. 1 05, Fla. Stat." This Notice

and Motion were directed at Plaintiffs Amended Complaint. Minton made clear in the Notice and

Motion that the action filed by Plaintiff could not be supported in fact 0r in law because paragraph

20, the contingency, was never met and therefore the agreement failed as a matter 0f law (D_Qp_1_<§§

M)-
9. Discovery confirmed that shortly after the Contract was signed, Plaintiff learned of

the litigation between Phyllis Minton and David Orloff, which required for David Orloff to be part

owner of the Property (Exhibit B, Excelgpt of transcript of deposition 0f Harshadrai Mistgy).



10. Minton attempted to settle with the Plaintiff and get out 0f the litigation early;

Plaintiff refused.

11. The parties attended mediation 0n January 14, 2020, which resulted in an impasse.

12. On February 17, 2020, the Court granted co-defendant David Orloffs Motion for

Summary Judgment, holding that the Contingency was not met, and the agreement failed.

13. On March 2, 2020, the Court granted Phyllis Minton's Motion for Summary

Judgment, holding that the Contingency was not met, and the agreement failed.

14. On March 12, 2020, the Court entered Order Granting Summary Judgment,

recognizing the court order compelling Phyllis Minton t0 add David Orloff as co—owner 0f the

Property and finding expressly that the Contingency was not satisfied and the Contract failed as a

matter 0f law (Docket #1 61).

PLAINTIFF AND HIS ATTORNEYS VIOLATED SECTION 57.105 (1) (a) AND (b)

Florida lawyers have both ethical and statutory duties not t0 file actions, including appeals,

that are not supported by the application of the governing law. The ethical duty prohibiting

"frivolous" proceedings is imposed by rule 4—3. 1, Rules Regulating the Florida Bar. Under the ethics

rules, "[w]hat is required of lawyers . . . is that they inform themselves about the facts of their

clients' cases and the applicable law and determine that they can make good faith arguments in

support of their clients’ positions." Comment, rule 4-3. 1. Plaintiff counsel failed to inform

themselves about the facts oftheir client's case and the applicable law; the arguments they have made

in this case in support of Plaintiffs position have not been made in good faith.

Section 57. 105, Fla. Stat, provides that a court shall award fees t0 the prevailing party if it

finds that the losing party or the losing party's attorney knew or should have known that a claim or

defense when initially presented t0 the court or at any time before trial: (a) was not supported by the

material facts necessary to establish 'the claim or defense; or (b) would not be supported by the

application of then-existing law to those material facts. § 57. 105(1)(a)—(b), Fla. Stat. (2019).

Under subsection (1) (a), a claim is supported by the material facts within the meaning of

the statute when "the party possesses admissible evidence sufficient to establish the fact if accepted

by the finder 0f fact.” Siegel v. Rowe, 71 So. 3d 205, 211 (Fla. 2d DCA 201 1) (quoting Albritton v.



Ferrera, 913 So. 2d 5, 8 n.1 (Fla. lst DCA 2005)). In this case, the Plaintiff alleged that a contract

existed between the Plaintiff and Phyllis Minton and there was a contingency requiring th€

agreement of the co—owner as to price and terms, allowing him to recover damages for breach of

contract and for specific performance. However, Plaintiff failed to submit admissible evidence to

establish that the contingency was either met, or alternatively, was waived, by Phyllis Minton.

Instead, Plaintiff asserted that the contingency was (a) intended for his own benefit or protection, and

(c) waived by him when he announced that he was able, willing and ready to close on the transaction

(Docket #1 5). Other than this naked assertion, Plaintiff submitted no admissible, credible evidence

sufficient to convince the Court that the contingency was in fact made for his benefit and was

expressly waived by him.

Where admissible, credible evidence was not admitted in support of Plaintiffs claim for

breach 0f contract and specific performance, Plaintiff's attorneys violated subsection (1)(b) 0f the

statute. The law is clear in that if the contingency was neither waived nor satisfied, the Contract

could not be enforced. Gibney v. Pillifant, 32 So.3d 784 (Fla. 2d DCA 2010) (Where an

unambiguous contingency was not met, there was no breach of contract). Moreover, the law is clear

that an unsatisfied contingency serves as a basis for the court t0 deny specific performance. Rose v.

Henderson, 63 Fla. 564, 588 (1912) (Specific performance "cannot be invoked by a purchaser who

at the time 0f the making the contract had notice of the fact that the vendor has a limited interest in

the land”); Stevens v. Gray, 217 So.2d 350 (Fla. 4th DCA 1969) (Fla. lst DCA 2007) (Buyer was

not entitled to specific performance because the contract was contingent upon seller's success in

obtaining title to the borrow pits located 0n her property which were owned by the government).

These legal concepts are so cut- and—dried that Plaintiffs lawyers knew 0r should have known

during their pre—suit investigation that the claims for breach of contract and specific performance

could not be sustained by the facts ofthe case. Plaintiff counsel was obligated, upon confirming that

the contingency was not satisfied to refrain from filing the lawsuit. Bowen v. Brewer, 936 So.2d 757,

762 (Fla. 2d DCA 2006) ("Making a presuit determination that a founded claim or defense exists,

and against Whom it exists, lies at the heart of section 57. 105. The legislature has made it very clear,

especially in recent amendments to the statute, that shooting first and asking questions later is

unacceptable. Litigants must know, or through reasonable effort become able t0 know, that their



claims and defenses are supportable by facts and have a basis in 1aw."); de Vaux v. Westwood Baptist

Church, 953 So.2d 677, 679 (Fla. lst DCA 2007) ("de Vaux's claim for specific performance is

objectively meritless in that, given the obvious omission 0f essential terms from the writings that

allegedly constitute the agreement, no reasonable lawyer knowledgeable about the law governing this

action could have expected t0 obtain specific performance based on these writings or could have

expected to obtain reversal of the trial court's ruling in an appeal."); Central Props, Inc. v.

Robbinson, 450 So. 2d 277, 280 (Fla. lst DCA 1984), modified on other grounds, 468 So. 2d 986

(Fla. 1985) ("[A] meeting of the minds of the parties on all essential elements is a prerequisite to the

existence ofan enforceable contract, and where it appears that the parties are continuing t0 negotiate

as to essential terms of an agreement, there can be no meeting of the minds."). Where the

contingency in this case was drafted by Phyllis Minton's agent requiring the agreement 0f a co-

owner as t0 the price and terms, but the co-owner never agreed, the contingency was never meant

for Plaintiffs benefit, and it was reckless for Plaintiff's counsel to assert otherwise. On these facts,

no reasonable lawyer knowledgeable about contract law could have expected to prevail 0n a claim

for breach of contract and for specific performance.

It is important to note that after being served with Minton's Motion for Relief Pursuant to

Section 57.105, and having, through discovery, confirmation of no additional facts to support their

claims, plaintiff‘s lawyers continued t0 advance the claims instead of timely dismissing them. In

Albritton v. Ferrera, 913 So.2d 5, 10 (Fla. lst DCA 2005), the court held that once a party learns its

claim 0r defense is not supported by the facts or law, it must drop such claim or defense, or risk

imposition 0f section 57. 105 attorney's fees. This is because section 57. 105 now permits the merit

0f claims and defenses to be measured when the claim or defense is asserted, or anytime prior to

trial. §57.105(1); Weatherby Assoc. v. Ballack, 783 So‘ 2d 1138, 1142 (Fla. 4th DCA 2001)

("Although a claim may not have been frivolous when initially filed, failure t0 discharge a party

when it becomes evident that there no longer is a justiciable claim or defense may subject a losing

party to the penalties of section 57. 105."); In re Forfeiture 0f] 997Jeep Cherokee, 898 So. 2d at 224

(awarding 57,105 fees notwithstanding “[a]t the preliminary hearing, the trial court found that

probable cause did exist for the continued possession 0fthe vehicle"); Smith v. Gore, 933 SO. 2d 567,

568 (Fla. lst DCA 2006) ("We again remind the bar that section 57. 1 05 expressly states courts 'shall'



assess attorney's fees for bringing, or failing t0 timely dismiss, baseless claims or defenses.")

The starkest evidence of the frivolousness of the Amended Complaint lies within its

paragraph 22, where Plaintiff asserted that "All conditions precedent to the bringing 0fthis cause of

action have been performed. Alternatively, t0 the extent that Section 20 of the As Is Contract was

not satisfied upon Minton and the Trust's execution, said condition was made for the benefit of the

Plaintiff, and Plaintiffwaived the condition when he notified Minton and the Trust that he was ready,

able and Willing to close on the Property." Factually, Plaintiffwas not the party that inserted Section

20 into the Contract; it was Phyllis Minton who inserted said contingency requiring the approval of

David Orloff as co-owner because she was laboring under a court order compelling her t0 do so.

Therefore, the insertion 0f the contingency, Section 20 0f the Contract, was meant for Phyllis

Minton's protection and NOT for Plaintiffs benefit. Legally, the doctrine of waiver is well-

established; it holds that a party may waive a covenant of a contract for whose benefit it is inserted.

Applying this doctrine to the facts 0f our case, plaintiff counsel knew and should have known that

their client as the buyer could not waive a condition set by the seller requiring a third party to agree

to the price and terms 0fthe Contract. Visible Difference, Inc. v. Velvet Swing, LLC, 862 So.2d 753

(Fla. 4th DCA 2003); American Ideal Mgmt., Ina, v. Dale Vill, Inc., 567 So.2d 497, 501 (Fla. 5th

DCA 1990); Lipton v. First Union Bank, 944 So.2d 1256 (Fla. 4th DCA 2007); Ginsburg v.

Motsinger, 290 So.2d 509 (Fla. 2d DCA 1974).

PLAINTIFF AND HIS ATTORNEYS SHOULD BE ASSESSED
ATTORNEY'S FEES IN EQUAL AMOUNTS

Having established that the instant litigation was not well-grounded both in fact and in law,

Phyllis Minton urges the Court to assess attorney’s fees and costs against both the Plaintiff and the

Plaintiff‘s attorneys in equal amounts. Section 57.1050); Stratton v. 6000 Indian Creek, LLC, 95

So.3d 334 (Fla. 3d DCA 2012) (Sanction award is to be paid in equal amounts where the trial court

specifically found attorney's fees and costs were incurred as a result ofthe tenants' frivolous defenses

and positions and the legal advice given as the tenants' attorney had a duty t0 advise clients that they

had no legal right to remain in the premises); LP. Morgan Mortg. Acquisition Corp. v. Golden, 98

So.3d 220 (Fla. 2d DCA 2012) (Award 0f attorney's fees against both party and the party's attorney

because they knew or should have known that a claim or defense when initially presented to the court



or at any time before trial was not supponed by the material facts or would not be supported by the

application 0fthen-existing law); Danziger v. Alternative Legal, Ina, 987 So.2d 694 (Fla. 4th DCA

2008) (trial court erred in not awarding attorney's fees to be paid the losing party and the party's

attorney as required by section 57.105 (1)).

Here, Plaintiff admitted in his deposition that shortly after signing the Contract, he learned

of the litigation between Phyllis Minton and David Orloff Which requiring Minton to add Orloff as

a co-owner to the property. However, Plaintiff was of the opinion that because Orloff was not the

co-owner at the time ofthe signing ofthe Contract, his involvement was unnecessary to the closing

0fthe deal (Exhibit B). Considering that Plaintiffis not trained in the law, the responsibility to apply

the then-existing law t0 the material facts ofthe case fell squarely upon the shoulders of his lawyers

to advise him that his belief is incorrect and that the continuation of the lawsuit would subject him

to sanctions. Therefore, both Plaintiff and Plaintiffs counsel must share equally the sanctions

imposed by the Court.

STANDARD OF THE COURT'S ORDER AWARDING
ATTORNEY'S FEES AS SANCTIONS

An order awarding attorney's fees as a sanction under section 57. 105(1) ”must include

findings by the trial court to support the award." Goldberg v. Watts, 864 So. 2d 59, 60 (Fla. 2d DCA

2003) (citing Mason v. Highlands Cty. Bd., 817 So. 2d 922, 923 (Fla. 2d DCA 2002)). "[T]he trial

court must find that there were no justiciable issues oflaw 0r fact and that the losing party's attorney

did not act in good faith based 0n the representations of his 0r her client." Siege] v. Rowe, 71 So. 3d

205, 211 (Fla. 2d DCA 201 1) (quoting Weatherby Assam, Inc. v. Ballack, 783 So. 2d 1138, 1 143

(Fla. 4th DCA 2001)). Findings are also required t0 justify the amount 0f attorney's fees awarded in

the case. Jackson v. Jackson, 177 So. 3d 639, 641 (Fla. 2d DCA 2015) (citing Perez v. Perez, 100

So. 3d 769, 771 (Fla. 2d DCA 2012)). These findings must be made to allow the court of appeal t0

uphold the trial court's order. Boca Burger, Inc. v. Forum, 912 So. 2d 561, 569 (Fla. 2005) (quoting

Kurzweil v. Larkin Hosp. Operating Ca, 684 So. 2d 901, 903 (Fla. 3d DCA 1996)).

WHEREFORE, Defendant Phyllis Minton prays the Court to issue findings as t0 the

following:

1. Phyllis Minton is entitled t0 relief in the form 0f monetary award for attorney's fees



and costs she has incurred the above-styled cause of action because;

2. Phyllis Minton complied with section 57.105 (4) by serving Plaintiffs counsel via

email with Motions for Relief Pursuant to Section 57.105, on June 6, 2019, and July 2, 2019;

3. Phyllis Minton filed said Motions following the Court's grant of summaryjudgment

on March 12, 2020;
‘

4. There were n0 justiciable issues oflaw or fact and that the Plaintiffs attorneys did not

act in good faith based on the representations of their client.

5. An Evidentiary Hearing to be held upon which the Court will determine the amount

of prejudgment attorney's fees to be awarded Phyllis Minton.

DATED this 16th day of March,,ZOZOW
HA THU D O,UFla Bar #487597
DEEB ELDER LAW, P.A.

6675 13m Avenue North, Suite 2C
St. Petersburg, FL 33710

(727) 381—9800

servicekathdeebelderlaw.com

Attorney for Defendant Phyllis Minton

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished via

first class mail and email to: Attorney for Plaintiff, Mahlon Barlow, Esq., mbarlow@sbwlegal.com,

Alicia Whiting—Bozich, Esq., awhitingbozick@sbwlegal.com; avmassistant@sbwlegal.com, on this

16th day of March, 2020.
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DEEB ELDER LAW, P.A.

6675 13th Avenue North, Suite 2C
St. Petersburg, FL 33710

(727) 381-9800

servicekat@deebelderlaw.com

Attorney for Defendant Phyllis Minton


