
 

 

In the District Court of Appeal 
Second District of Florida 

 
CASE NO. 2D15-2822 

(Circuit Court Case No. 13-CA-50824) 
 
 BONNIE PEALER, 

 
 Appellant, 
 
 v. 
 

WILMINGTON TRUST NATIONAL ASSOCIATION, NOT IN ITS 
INDIVIDUAL CAPACITY BUT SOLELY AS TRUSTEE FOR MFRA TRUST 

2014-2, et al., 
 

Appellees. 
 
 

ON APPEAL FROM THE TWENTIETH JUDICIAL  
CIRCUIT IN AND FOR LEE COUNTY, FLORIDA 

 
 

REPLY BRIEF OF APPELLANT 
 

  
 
 

 
Counsel for Appellant 
250 Mirror Lake Dr., N. 
St. Petersburg, FL 33701 
Telephone: (727) 954-8752 
Designated Email for Service: 
 service@mattweidnerlaw.com 



 

i 

        
TABLE OF CONTENTS 

 
 Page 

TABLE OF AUTHORITIES .................................................................................... ii 

SUMMARY OF REPLY ARGUMENT ................................................................... 1 

ARGUMENT ............................................................................................................. 2 

I.  The trial court misapplied the Evidence Code. ............................................. 2 

A.  The Bank fails to point to any testimony establishing a business 
records predicate for the payment history. ............................................. 2 

B.  The Bank offers no serious argument that Hughes was an “other 
qualified witnesses.” ............................................................................... 3 

II.  The evidence is insufficient to support the judgment.................................... 8 

A.  Standing .................................................................................................. 8 

B.  The attorney’s fee award ...................................................................... 12 

CONCLUSION ........................................................................................................ 14 

CERTIFICATE OF COMPLIANCE WITH FONT STANDARD ......................... 15 

CERTIFICATE OF SERVICE AND FILING ........................................................ 16 

 



 

ii 

TABLE OF AUTHORITIES 

 Page 
Cases 

Alexander v. Allstate Ins. Co.,  
388 So. 2d 592 (Fla. 5th DCA 1980) ..................................................................... 5 

Bank of New York v. Calloway,  
157 So. 3d 1064 (Fla. 4th DCA 2015) ................................................................... 4 

Bryant v. State,  
124 So. 3d 1012 (Fla. 4th DCA 2013) ................................................................... 6 

Colson v. State Farm Bank, F.S.B.,  
183 So. 3d 1038 (Fla. 2d DCA 2015)................................................................... 12 

Doyle v. CitiMortgage, Inc.,  
162 So. 3d 340 (Fla. 2d DCA 2015) ..................................................................... 12 

Green Tree Servicing, LLC v. Milam,  
177 So. 3d 7 (Fla. 2d DCA 2015) ......................................................................... 11 

Knowles v. Bank of New York Mellon,  
__ So. 3d __,  
2016 WL 1243556 (Fla. 4th DCA March 30, 2016) ............................................ 11 

Lassonde v. State,  
112 So. 3d 660 (Fla. 4th DCA 2013) ..................................................................... 7 

Mastan Co. v. Am. Custom Homes, Inc.,  
214 So. 2d 103 (Fla. 2d DCA 1968) ....................................................................... 5 

Ortiz v. PNC Bank, Nat. Ass’n,  
__ So. 3d __,  
2016 WL 1239760 (March 30, 2016) ..................................................................... 8 

Sas v. Federal National Mortgage Association,  
165 So. 3d 849 (Fla. 2d DCA 2015) ....................................................................... 4 



TABLE OF AUTHORITIES 
(continued) 

 
iii 

Sorrell v. U.S. Bank Nat. Ass’n,  
__ So. 3d __,  
2016 WL 1360758 (Fla. 2d DCA April 6, 2016) ................................................. 11 

Stanley v. Marceaux,  
991 So. 2d 938 (Fla. 4th DCA 2008) ..................................................................... 8 

US v. Grace,  
367 F. 3d 29 (1st Cir. 2004) ................................................................................. 13 

Wells Fargo Bank, N.A. v. Balkissoon,  
183 So. 3d 1272 (Fla. 4th DCA 2016) ................................................................... 6 

Statutes 

§ 673.2011, Fla. Stat. ............................................................................................... 11 

§ 673.2041(1), Fla. Stat. ........................................................................................... 11 

§ 90.604, Fla. Stat. ..................................................................................................... 6 

Rules 

Fed. R. Crim. P. 29 ................................................................................................... 13 

Fla. R. Civ. P. 1.530(e) ..................................................................................... 12, 13 

Key: 

• The Plaintiff/Appellee will be referred to as “the Bank.”   

• The Defendant/Appellant will be referred to as “the Homeowner.” 

• Eric Hughes, one of the Bank’s trial witnesses, will be referred to as 
“Hughes.” 

• Fay Servicing, Hughes’s employer, will be referred to as “the Servicer.”  

• JPMorgan Chase Bank, National Association (“Chase”) 

• The Transcript of the Non Jury Trial held on May 28, 2015 will be referred 
to as “T. ___” followed by the transcript page number. 
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SUMMARY OF REPLY ARGUMENT 

While the Bank correctly recites the prongs of the business records 

exception in its brief, the testimony it points to in no way actually establishes the 

exception.  Therefore, the payment history should have been excluded and the case 

dismissed.  And the Court should also reject the Bank’s attempts to qualify its 

robo-witness as an “other qualified witness.”  To hold otherwise would permit 

anyone to stroll into a courtroom and lay a business records predicate for all of 

their employer’s documents without even testifying what his job duties actually 

are.    

The Bank’s speculative argument that Chase had standing at inception 

should be summarily disregarded because it impermissibly asks the Court to 

inference stack.  And the Court should likewise disregard the Bank’s argument 

about its standing at the time of judgment because it is in derogation with the law. 

Finally, the Homeowner is not prevented from arguing the sufficiency of the 

evidence to support the fee award on appeal because the sufficiency of the 

evidence is not something she can waive. 

The judgment should be reversed and remanded for an involuntary 

dismissal. 
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ARGUMENT 

I. The trial court misapplied the Evidence Code. 

A. The Bank fails to point to any testimony establishing a business 
records predicate for the payment history. 

The Homeowner’s threshold argument was that the Bank failed to lay a 

business records predicate for the payment history.1  And while the Bank correctly 

cites the components of the business records’ exception,2  the testimony that it 

points to does not even come close to establishing a business records foundation.3 

Indeed, the statute does not care whether the documents were made by 

people “employed for that purpose,”4 whatever “that purpose” might be.  And it 

does not care that information is “inputted” as a “standard business practice”5 or 

that they were “incorporated” into the Servicer’s records.6   

Since the Bank failed to lay a proper predicate at trial, and because it fails to 

point to any such testimony on appeal, the Court should simply reverse the 

judgment and remand for an involuntary dismissal. See Sanchez v. Suntrust, 179 

                                                 
1 Initial Brief, pp. 13-14. 
2 Answer Brief, p. 14. 
3 Answer Brief, p. 15. 
4 T. 7. 
5 T. 13. 
6 T. 13-14. 
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So. 3d 538 (Fla. 4th DCA 2015) (reversing final judgment of foreclosure after trial 

with instructions that the case be dismissed on remand in part because the bank did 

not lay the predicate for admission of one of its exhibits). 

B. The Bank offers no serious argument that Hughes was an 
“other qualified witnesses.” 

Hughes’s “boarding” testimony was insufficient to lay a 
business records predicate. 

The Bank offers a single argument why the payment history introduced 

through Hughes was admissible: because Hughes offered testimony about how 

documents were “imputed” into the Servicer’s system and “verified.”7   This 

argument falls short for several reasons. 

First, the Homeowner argued that this testimony was so vague that it is 

entirely unclear from the record whether the Servicer checked the accuracy of the 

underlying data or the accuracy of the copying process itself.8  In response, the 

Bank simply offers an offhand reference to Hughes’s puffery about how the 

documents were “reviewed for accuracy”9 without explaining how those buzz 

words provide anything of substance.  Such psittacism is the crux of the affront to 

due process and the judicial system known as robo-witnessing—a practice that this 

                                                 
7 Answer Brief, pp. 15, 17. 
8 Initial Brief, pp. 20-21. 
9 Answer Brief, pp. 16-17. 
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the Fourth District condemned in Bank of New York v. Calloway, 157 So. 3d 1064 

(Fla. 4th DCA 2015).   

Second, Homeowner argued that Hughes was incompetent to testify about 

boarding because he never testified that he was either a member of the boarding 

team or even employed by the Servicer when the boarding allegedly occurred.10  

The Bank offered no rebuttal to this argument and therefore implicitly conceded 

the point.   

This Court’s decision in Sas v. Federal National Mortgage Association, 165 

So. 3d 849 (Fla. 2d DCA 2015) does not compel and opposite result.  The 

Homeowner’s point is not that a prior servicer’s records are inadmissible through 

testimony about an accuracy check.  The point is that merely parroting the word 

“accuracy” or “verification,” without even bothering to testify what the witness’s 

job duties are or when he was hired, is insufficient to lay a business records 

foundation for a prior servicer’s records (or even the records of the witness’s own 

company). 

                                                 
10 Initial Brief, pp. 22-23/ 
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Hughes was not “well enough” acquainted with the payment 
history to give testimony. 

Nor does the Homeowner argue for a per se rule that a witness needs to have 

worked in the department that created or boarded the records, although it is 

difficult to imagine a scenario where a person can become “well enough 

acquainted” with a department’s recordkeeping practices and procedures to lay a 

business records predicate without working there—particularly when the law 

requires witnesses to have firsthand knowledge of the matters to which they testify. 

Indeed, despite the seeming laxity of the phrase “well enough acquainted” 

(an appearance often exploited by the banks), it is a term of art crafted by the 

courts that sets a standard that is actually quite rigorous.  That standard originated 

with the Fifth District’s opinion in Alexander v. Allstate Ins. Co., 388 So. 2d 592 

(Fla. 5th DCA 1980), which held that an adjuster from one insurance company was 

not qualified to testify about the business practices of another insurance company.  

Alexander cited to this Court’s decision in Mastan Co. v. Am. Custom Homes, Inc., 

214 So. 2d 103 (Fla. 2d DCA 1968) which upheld the exclusion of bookkeeping 

records because the witness was not qualified, despite being one of three 

bookkeepers making entries.  These cases do not remotely suggest that a witness 

may meet the “well enough acquainted” standard simply by simply testifying that 
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he is “familiar” with the documents11 without even bothering to explain how he is 

“familiar” with them or when he first started working with the company.  In fact, 

the cases suggest the opposite.     

And this is because to be qualified to testify in court, a witness must have 

“personal knowledge”—i.e. the witness cannot be simply repeating hearsay. 

§ 90.604, Fla. Stat (witness may not testify to a matter unless evidence is 

introduced which is sufficient to support a finding the witness has personal 

knowledge about the matter); Bryant v. State, 124 So. 3d 1012, 1015 (Fla. 4th 

DCA 2013) (“Where a witness has no personal knowledge of a matter, and the 

witness’s knowledge is derived entirely from information given by another, the 

witness’s testimony is incompetent and inadmissible as hearsay.”).   

Thus the question on this appeal is one that has yet to be directly addressed 

by any Florida court: whether a party offering a document as evidence may present 

foundational testimony through a blank-slate, professional testifier by simply 

telling this person what to say in court about that party’s record-keeping practices 

(or even some non-party’s record-keeping practices).12  This Court should answer 

the question in the negative. 

                                                 
11 T. 7. 
12 This point distinguishes the Fourth District’s passing reference to “training” in 
Wells Fargo Bank, N.A. v. Balkissoon, 183 So. 3d 1272 (Fla. 4th DCA 2016).  
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The Homeowner’s arguments regarding the untrustworthiness 
of bank records do not require “evidence.”  

Finally, the Bank claims that the Homeowner did not “cogently” raise her 

arguments intended to preemptively counter the typical bank position that the 

courts should consider their records particularly trustworthy—so much so that they 

are somehow exempt from the normal rules of evidence.13  Of course, a party can 

waive issues not raised below, but not appellate arguments that support and flesh 

out the decision-making rationale for the issues that were raised.  But leaving that 

aside, if the Bank is tacitly conceding that its records are not particularly 

trustworthy, then the Homeowner’s counterarguments are unnecessary and can be 

ignored.   

                                                                                                                                                             
Training to perform a business-related job could be relevant to qualifying a 
witness.  But training to be a witness is not.  The trial court’s inquiry is whether the 
witness learned about the purposes and procedures for creating and storing the 
documents sought to be introduced by way of actually performing or managing 
such tasks in a day-to-day business context rather than by way of hearsay fed to 
him or her for litigation purposes. See Lassonde v. State, 112 So. 3d 660, 663 (Fla. 
4th DCA 2013). 
13 Answer Brief, p. 22. 
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II. The evidence is insufficient to support the judgment. 

A. Standing 

There is no competent evidence that Chase had standing at 
inception. 

The Bank argues that because Chase attached a copy of the note with the 

allonge to its complaint and submitted “the originals,” it proved Chase’s 

standing.14  This misses the point made in the Homeowner’s brief which was that 

this impermissibly assumes that Chase made a copy of the original note and 

allonge and attached it to the complaint.15 

And not only that, the Bank’s argument asks the Court to impermissibly 

draw an inference from an inference: that the note attached to the complaint was a 

copy made from the original and that the allonge was affixed to that original 

instrument. Such inference stacking is impermissible. Stanley v. Marceaux, 991 So. 

2d 938, 940 (Fla. 4th DCA 2008) (“The rule that an inference may not be stacked 

on another inference is designed to protect litigants from verdicts based upon 

conjecture and speculation.”). 

Nor does the Fourth District’s decision in Ortiz v. PNC Bank, Nat. Ass’n, __ 

So. 3d __, 2016 WL 1239760 (March 30, 2016) provide the Bank shelter because 

                                                 
14 Answer Brief, pp. 23-24, 25. 
15 Initial Brief, pp. 33-34. 
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in this case, the presence of the “floating allonge”16 is “evidence to the contrary” 

that Chase had possession at inception.  Indeed, the fact that the Bank showed up 

to trial with an allonge that was clearly not affixed to the note (because the original 

note had already been filed) suggests that the original allonge to Chase was not 

affixed to the original note.  In any event, this Court should simply reject Ortiz’s 

holding since it is at odds with long-standing law that pleadings are not evidence.  

There is no competent evidence that the Bank had standing at 
the time of judgment.  

But worse still, the Bank fails to point to any evidence that it had standing at 

the time of judgment.  Initially, the Bank appears to argue that its standing vested 

when it was substituted as party-plaintiff for Chase.17  This Court has already 

rejected the argument that an order of substitution confers standing. Geweye v. 

Ventures Trust 2013-I-H-R, __ So. 3d __, 2016 WL 1038616 (Fla. 2d DCA March 

16, 2016).  Therefore, even if the Court were to hold that Chase had standing at 

inception, it would still need to “go further.” 

But the only argument the Bank musters as to its standing is an offhand 

remark that it “provided the original second Allonge with a blank endorsement at 

                                                 
16 R. 288. 
17 Answer Brief, p. 26. 
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trial.”18  There are several problems with this.  First, and while the Bank contends 

that this floating allonge was “filed” at trial,19 it does not dispute the Homeowner’s 

argument that the allonge was not admitted into evidence and therefore not 

competent evidence to support the judgment.20 

Second, the Bank offers no support for the contention that a piece of paper 

that is not affixed to a promissory note in any way is sufficient to negotiate the 

note simply because it has an endorsement on it.  Although not cited in the Bank’s 

brief, the Fourth District’s decision in Purificato v. Nationstar Mortg., LLC, 182 

So. 3d 821 (Fla. 4th DCA 2015) is nevertheless inapposite.  In that case, there 

allonge expressly provided that it was “affixed and became a permanent part of the 

note” and there was testimony that the note and the allonge were “simultaneously 

imaged as a single document before the filing of [the] action…” Id. at 824.  The 

allonge here contains no such provision nor was there any such testimony at trial. 

In short, the original note was never in the Bank’s possession (because it 

was filed with the court months before the Bank filed its motion to substitute) and 

the allonge was never affixed to the note (both because it was a freestanding 

document and because the allonge itself does not give any indication that it is to be 

                                                 
18 Answer Brief, p. 29. 
19 Answer Brief, p. 8. 
20 Initial Brief, pp. 34-35.  
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affixed to the instrument).  Holding otherwise would eradicate the requirements 

under Article 3 of the Uniform Commercial Code (“UCC”) that in order for an 

instrument to be negotiated, it must be both endorsed and delivered to the 

transferee. § 673.2011(2) Fla. Stat.21 

There is, therefore, no competent, substantial evidence that the Bank owned 

or held the note on at the time of judgment.  Reversal with instructions that the trial 

court involuntarily dismiss the action on remand is therefore appropriate. Knowles 

v. Bank of New York Mellon, __ So. 3d __, 2016 WL 1243556 (Fla. 4th DCA 

March 30, 2016).22 

                                                 
21 Recently, this Court noted that an allonge was not “affixed” to the note “but 
rather was a separate document filed in the court file.” Sorrell v. U.S. Bank Nat. 
Ass’n, __ So. 3d __, 2016 WL 1360758 (Fla. 2d DCA April 6, 2016).  But if an 
allonge is not affixed to the note (because it is a separate piece of paper) then the 
any endorsement contained on it is not, by definition, an endorsement on the note. 
Cf. § 673.2041(1), Fla. Stat. (“For the purpose of determining whether a signature 
is made on an instrument, a paper affixed to the instrument is a part of the 
instrument.”) (emphasis added). 
22 The Bank’s brief also cites to this Court’s decision in Green Tree Servicing, LLC 
v. Milam, 177 So. 3d 7 (Fla. 2d DCA 2015), arguing that because this Court held 
that substantial compliance was the standard for Paragraph 22 letters, any defects 
in the notice “should not be enough to divest [the Bank] of standing in this case.” 
(Answer Brief, pp. 29-30).  The Homeowner’s argument had nothing to do with 
strict or substantial compliance or even Paragraph 22; rather, she merely argued 
that this letter was insufficient to prove Chase’s standing because it did not speak 
to Chase’s specific right to enforce the note. (Initial Brief, p. 37).  Apparently, the 
Bank concedes this point.  
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B. The attorney’s fee award 

The Bank also cites no authority for its remarkable proposition that because 

it was the end of the workday and it showed the Homeowner’s trial counsel a 

proposed final judgment, the Homeowner is somehow unable to contest the 

attorney’s fee award on appeal.  This is patently incorrect. 

First, is black letter law that damages awarded in a foreclosure action must 

be supported by competent, substantial evidence. Doyle v. CitiMortgage, Inc., 162 

So. 3d 340, 341 (Fla. 2d DCA 2015).  And it is likewise black letter law that the 

sufficiency of the evidence to support the judgment may be raised for the first time 

on appeal. Fla. R. Civ. P. 1.530(e); Colson v. State Farm Bank, F.S.B., 183 So. 3d 

1038, 1040 (Fla. 2d DCA 2015) (“As has been consistently stated in foreclosure 

cases, a sufficiency of the evidence claim may be raised for the first time on 

appeal.”).   

In this sense, Rule 1.530(e) is the functional equivalent of a motion for 

judgment notwithstanding the verdict—except that the trial court plays the role of a 

jury and the appellate court plays the role of the trial judge reviewing the jury’s 

verdict.  It would simply be redundant to argue to the trial court that the evidence is 

insufficient.  In the factfinding capacity, the trial judge has already found it 

sufficient.  The oversight role goes to the appellate court. 
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For comparison purposes, Fed. R. Crim. P. 29 (motion for judgment of 

acquittal) is the criminal version of a judgment notwithstanding the verdict. And 

the majority of the circuits “have ruled that a defendant does not have to make a 

Rule 29 motion in a bench trial to preserve the usual standard of review for a 

sufficiency of the evidence claim on appeal.” US v. Grace, 367 F. 3d 29, 34 (1st 

Cir. 2004).  Thus, in the federal criminal context at least, an appellate court 

reviewing the sufficiency of the evidence of a convicted crime decides “whether, 

after viewing the evidence in the light most favorable to the prosecution, any 

rational trier of fact could have found the essential elements of the crime proven 

beyond reasonable doubt.” Id.  

Thus, the Bank is required to point to some evidence which would support 

the judgment.  And although it points to certain affidavits that it “filed,” it is 

undisputed that those affidavits were never admitted into evidence or mention of 

them during trial.  This argument has already been soundly rejected by appellate 

courts. See Diwakar v. Montecito Palm Beach Condo. Ass’n, 143 So. 3d 958, 961 

(Fla. 4th DCA 2014). 
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CONCLUSION 

 The Court should reverse the judgment and remand for an involuntary 

dismissal.    

Dated: April 15, 2016 
Weidner Law, P.A. 
Counsel for Appellant 
250 Mirror Lake Dr., N. 
St. Petersburg, FL 33701 
Telephone: (727) 954-8752 
Designated Email for Service: 
 service@mattweidnerlaw.com 
 
By: __s/ Michael P. Fuino ____ 
 Michael P. Fuino, Esq.  
 Florida Bar No. 84191  
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