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NO SUCH THING AS 
A SIMPLE 
FORECLOSURE! 

 

 

1/7/17 Modern Mortgage Model Killed Simple Foreclosures 

 

Foreclosure counsel in case after case deceptively argues to Courts, “but judge, this is a mere simple 
foreclosure!” This talking point needs to be aggressively taken off the table with skilled lawyering. 
Facts, expert reports, judicially filed documents and evidence need to be presented to the Court that 
this is complex litigation with extensive data, documents, and business records that due to the historical 
fraudulent behavior of the industry is preserved and easily and inexpensively retrievable. The data and 
business records will either prove or disprove the case in mere weeks or months, not years! 
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NO SUCH THING AS A SIMPLE 
FORECLOSURE! 
 
M O D E R N  M O R T G A G E  M O D E L  K I L L E D  S I M P L E  F O R E C L O S U R E S  

OVERVIEW 
When once, traditional lenders held the loans they originated in their local vaults and on their 
balance sheets (“originate-to-hold model or “traditional model”), a new and modern method of 
structured financing created an “originate-to-distribute” loan model over the last two decades. 
Yesterday’s mortgage in an originate-to-hold model was relatively simple. The old and traditional 
housing finance system was straightforward. Local banks and savings and loan associations made 
mortgage loans to local households and held those loans in their vaults and loan portfolios until they 
were eventually repaid. 

In the old days, the bank’s depositors provided the primary source of funding for lenders by making 
deposits into various checking and savings accounts, certificate of deposits, and other financial 
accounts. The process of making a loan was called originating a loan. In the traditional model, the 
lender made the loan, recorded the mortgage, and held onto the note. If the borrower defaulted, 
the lender would seek to enforce the note and mortgage. However, this model is widely a relic of the 
past. Today, lending is typically followed by a series of transfers of the lender’s interest. 

Once the lender’s rights have repeatedly been transferred, determining rights related to the lender’s 
claim is complex. Thus, commercial law, not real property law provides us many of the answers 
necessary to determine complex legal issues to Florida foreclosures. 

Coming off the Bartram decision, the free house win for a borrower is now off the table. By taking the illusion 
of a free house away from a judge’s mindset, you can now start arguing real facts and evidence, not illusional 
arguments, evidence and testimony of servicers and their lawyers. 

The first fact you should argue is there is no such thing as a mere simple foreclosure. Every trial or hearing I 
attend I hear one of the foreclosure mill robo-lawyers say, but judge, this is just a simple foreclosure. This 
mantra and industry-led “talking point” needs to be attacked each moment it’s uttered and needs to be the 
focal point of any foreclosure defense. If it were so simple, then why are there so many problems and issues in 
for them in foreclosing? 

Why were notes lost and missing? Why do they need an assignment of note and mortgage when they had a 
Pooling and Servicing Agreement (“PSA”)? Why has standing become such an issue” Why do they have to 
fabricate evidence and provide incompetent witnesses? Why were they fined billions? Why did their own 
investors and the U.S. government sue them? This is far from simple judge. In fact, this is complex litigation that 
should be in complex litigation court, not in foreclosure court. 
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The reality is that the default servicing industry operates under old “legacy” foreclosure processes, systems, 
evidence, witnesses, and attorneys that haven’t been updated to meet a modern mortgage transaction. The 
legacy issues stem from systems of record that were first built in the 60s for the old traditional mortgage 
model of “originate to hold” and not today’s originate to sell or securitize model. The servicers’ system of 
record, most often today Black Knight’s LoanSphere MSP system are “software as a service” (SaaS) that are 
programmed and maintained by their owners and licensed to each servicer. 

In the traditional model, the local bank and thrift kept the note in its vault; it wasn’t endorsed, especially in 
blank, unless there was a sale; and you could meet your loan officer face-to-face to discuss problems and 
rework your mortgage loan. Foreclosure was the last, not the first resort and if needed. Only then, the bank’s 
local branch manager would come into court with an original note and your ledger entries of payments to 
testify. The manager would swear: 1) we have a note; 2) we have a debt owed; and 3) our records and 
systems are accurate and reliable since they were done by hand, checked and verified. 

However, as you will see in this report, the concept of a simple foreclosure went by way of the dinosaurs when 
the industry moved from the traditional originate to hold mortgage model to an originate to sell, distribute 
and securitize business model. Every modern foreclosure is complex litigation and must be litigated as such. 
When confronted with such a ridiculous argument, tell the judge that simple foreclosures went away like the 
dinosaurs and are now extinct. You could have a simple foreclosure four decades ago when in the traditional 
mortgage model, a bank originated and held onto it’s loans instead of securitizing them before the advent of 
complex computers and programs. 

However, as admitted by language in the note and mortgage itself, there is no traditional lender anymore, 
thus no traditional or simple foreclosure. Today’s mortgage model is an originate to sell and securitize 
complex business model that creates complex mortgage transactions and foreclosures. If it were so easy 
judge, they could come in with tons of known and easily retrievable records, data, documents and contracts 
from the securitizing parties and foreclose in mere weeks with 100% certainty with no consequences to our 
system of justice. There is no one to meet face-to-face. Each note has dozens of contracts, agreements and 
related mortgage loan schedules with trustees, servicers, sub-servicers, document custodians, originators, 
depositors, guarantors and warehouse lenders. 

Add to this complexity the fact that: 1) ownership is not recorded in county records anymore; 2) an 
organization called Mortgage Electronic Registration Systems, Inc. (“MERS”) was created to further mask and 
obfuscate your knowledge of who your contractual “note holder” and mortgagee is at any given moment in 
time; 3) an organization you often are not contracted with called a servicer pretends to be your lender and 
the only resort for your questions or problems; 4) the original note you executed is handed off both physically 
and electronically from one entity to another and sometimes back again; 5) the original note you executed is 
endorsed in blank and is claimed to be “bearer paper;” and 6) remediation firms are retained to fix 
document defects and deficiencies found in the collateral. 

In fact, the borrower is not the only party to the contract obligated to pay the loan, there are other co-
obligors as defined in the uniform note that has created a new “contractional definition” of note holder, 
outside of the UCC. You must search through the chain of contracts, custody and data related to the 
borrower’s note to identify just who is the note holder and most importantly, the mortgagee on any given day 
is. And, this can be accomplished by an actual lawyer and client relationship whereby the plethora of easy to  

Trusting and taking the word, evidence and even testimony of a servicer has also gone by way of dinosaurs. 
Dealing with a servicer in today’s climate after 3-decades of their documented role of fraudulent pleadings, 
fabricating evidence with robo-signing, and putting forth known perjurious testimony with robo-witnesses. 
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TRADITIONAL MORTGAGE MODEL 
Historically, banks used deposits to fund mortgage loans that they then kept on their balance sheets until 
maturity.1 In the old days, the bank’s depositors provided the primary source of funding for lenders by 
making deposits into various checking and savings accounts, certificate of deposits, and other financial 
accounts. The process of making a loan was called originating a loan. 
 
When these traditional lenders originated and held a loan a few decades ago, the local banks and 
savings and loans held onto the original wet-ink promissory notes and mortgage loans they originated in 
their local vaults and on their balance sheets (“originate-to-hold model or “traditional model”). 
Yesterday’s mortgage in an originate-to-hold model was relatively simple, and the traditional housing 
finance system was straightforward. 
 
If there was a problem, a borrower could talk to their lender face-to-face since in the traditional model, 
the lender made the loan, recorded the mortgage, and held onto the note. If the borrower defaulted, the 
lender would seek to enforce the note and mortgage. However, this traditional mortgage model is widely 
a relic of the past. Figure 1 below, illustrates the traditional “originate-to-hold” mortgage model that, 
along with the fragmented nature of the banking sector, resulted in a highly localized mortgage market 
with regional variations in the availability of residential mortgage credit.2 
 

 

 

                                                
1 Bord, Vitaly M., and João A. C. Santos. The Rise of the Originate-to-Distribute Model and the Role of Banks in Financial Intermediation. Rep. N.p.: Federal 
Reserve Bank of New York, July 2012. Print. FRBNY Economic Policy Review. 
2 Financial Crisis Inquiry Commission. Preliminary Staff Report: Securitization and the Mortgage Crisis. (April 7, 2010) 
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MODERN MORTGAGE MODEL 
Today, mortgage lending is often followed by a series of transfers of a lender’s interest. Once the 
lender’s rights have repeatedly been transferred, determining rights related to the lender’s claim 
becomes complex. Thus, commercial law, not real property law provides us many of the answers 
necessary to determine the complex legal related to both judicial and non-judicial foreclosures.  
In fact, a reading of Paragraph one of the uniform Fannie Mae/Freddie Mac promissory note, used by 
the vast majority of lenders, specifically states “I understand that the Lender may transfer this Note. The 
Lender or anyone who takes this Note by transfer and who is entitled to receive payments under this Note is 
called the ‘Note Holder.’” 
 
Today’s modern mortgage transaction process is highly complex wherein a series of digital financial 
transactions travel at the speed of light with their electrical impulses flashing around the world. For 
example, in a securitized transaction, a document custodian is designated to maintain the physical 
possession and control of an original wet-ink promissory note and its related collateral/custodial file in 
their safe and designated vault. 
 
Electronic releases of the collateral (i.e. the promissory note and mortgage/deed) are then wired to the 
document custodian upon receipt and payment according to the terms of specific agreements that include 
purchase and sale agreements; warehouse lending agreements; custodial agreements; and pooling and 
servicing agreements (“PSA”). 

 
These modern mortgage transactions are accomplished by the execution of a series of voluminous and 
complicated agreements and contracts that transfer numerous rights to the original note and mortgage. 
Thus, when analyzing ownership of a mortgage and promissory note as well as the amount of the actual 
debt obligation, the loan’s paper, legal, financial, accounting, and money trail must be identified and 
reconstructed from the extensive digital data, image, and paper trails. Figure 2 below, “simplifies” the 
illustration of the “originate-to-distribute” mortgage model that also is referred to as “originate-to-sell.” 

 

 
 
The “originate-to-distribute” model claimed to have advantages over the old “originate-to-hold” model, 
where a bank originated a loan to the borrower/homeowner and retained the credit (default) risk.3 
Now, securitization allowed the removal of loans from a bank's books, enabling the bank to remain in 
compliance with capital requirement laws. The originate-to-distribute model allowed more loans to be 
made with proceeds of the MBS sale.4 
 
 

                                                
3 "Subprime mortgage crisis - Wikipedia." Insert Name of Site in Italics. N.p., n.d. Web. 19 Dec. 2016 
<https://en.wikipedia.org/wiki/Subprime_mortgage_crisis>. 
4 "How Do High Risk Activities & Products by Banks Threaten the Economic Recovery? Hedge Funds (2010)" Youtube.com. N.p., n.d. Web. 12 Dec. 2014 
<http://www.youtube.com/watch?v=ANT4fB4p5tA>. 
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As such, over the last two decades the mortgage banking marketplace, has established a set of highly 
defined and programmed loan origination, underwriting, sales, securitization, servicing, document 
custody, collections, default servicing, foreclosure, loss mitigation, bankruptcy, and REO steps, policies, 
protocols, and practices. They use highly automated processes executed by a series of electronic and 
computer systems and programs to streamline and standardize their processes, reduce costs, and increase 
profits and market share. 
 
However, this rush to modernization came with high risks, that the industry ignored and turned a willful 
blind eye to, based on their cost/benefits analyses. As exhibited in the robo-signing scandal and the 
resulting regulatory investigations as well as tens of billions of dollars in settlements, the industry’s 
foreclosure processes, protocols, and systems were and still are untrustworthy and unreliable. The 
industry’s legal and foreclosure processes and practices ignored ethical boundaries, state property and 
consumer laws, commercial law, due process rights, and bordered on criminality, as a fraud for profit 
became the norm for servicers and foreclosure “mill” law firms alike. 
 
Standardized, one-size-fits-all, foreclosure steps, processes, protocols, procedures, and practices were 
executed using both written and electronic policy and procedure manuals that were not only designed to 
speed up the process, but reduce costs and human interaction. It didn’t matter if the loan was for 
$25,000 or $6 million, the same flawed factory like automated steps and procedures were utilized and 
carried out without proper due diligence, review, and care. 
 
These legal foreclosure and property “processes,” included the creation and implementation of the 
Mortgage Electronic Registration System (“MERS”) and use of other industry specific servicing platforms 
and processes such as robo-signing. However, many of these legal and foreclosure processes were never 
sufficiently tested or vetted for their legal conformity and real tests of the risk and legal consequences 
did not occur until the avalanche of foreclosures that began in 2007 and continue onward today. 
 
No baseline was adequately determined for an acceptable reliability or error rate. The procedures, 
practices, and systems used created unnecessary and additional opaque layers of obfuscation designed 
to conceal the true nature of the modern mortgage transaction and the multitude of parties that were 
and still are participants in the process. This was especially true of the ownership and holder status of a 
borrower’s original wet-ink promissory note. This process led to less transparency.  What once was an 
easy process to determine who your lender was has become a “virtual” impossibility. 
 
In fact, the actual term “Lender,” after being referenced about four times in paragraph one of the 
uniform note, virtually disappears after paragraph one and is replaced with the new definition of “note 
holder” itself. Throughout the note, the term Note Holder” appears close to a dozen times in a typical 
Florida 30-year fixed rate note.5Outside of paragraph one, the only other time you see the term Lender 
appear on the note again is the uniform mortgage or other security instrument language incorporated 
into the paragraph titled “UNIFORM SECURED NOTE.” This contractual language was not intended to 
reference the Uniform Commercial Code’s (“UCC”) definition of a holder of a note, but to create a new 
contractual definition Note Holder. 
 
This change was significant for anyone who attempted to get accurate answers about their mortgage; 
had questions about a transaction for a $100,000.00 loan to over a $6 million loan; or had questions 
regarding the hundreds of pages they blindly executed at closing. Nowhere in the language of the note 
was the term servicer even referenced. Borrower are not contracted with a servicer, yet they control 
everyone’s rights under the various mortgage transactions. 
The FDIC infographic displayed below, shows how the traditional mortgage model evolved from Figure 1 
in the 90s from having one bank or thrift as your lender to having various other financial intermediaries 
participate in your mortgage transaction. 

                                                
5 The sum total of “Lender” and “Note Holder” terms will vary from uniform note to note by state and loan product being executed, but Note Holder will 
appear substantially more than Lender in the note. 
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The party your note says must answer your questions and who you must give notice to or seek permissions 
to have someone assume your loan or to transfer your property can’t be easily identified despite their 
importance to the terms of your note. Often, you are pawned off to get your answers to such pertinent 
and relevant questions from a vendor sitting in a call center in front of a computer screen in New Delhi, 
Montevideo or another locale, thousands of miles away. 
 
This lack of transparency was specially designed by members of the “Shadow Banking System”6 to 
create a process known as “Global Financial Intermediation”7 that turned our traditional mortgage 
banking and lending system as illustrated in Figure 3 below to a series of complex intermediation 
transactions as illustrated in Figures 4 and 5. 
 

 
 
 

FIGURE 38 
 

 
 

 
 
 
 
 
 
 

                                                
6 Adrian, Tobias, and Adam B. Ashcraft. "Shadow Banking Regulation." Annual Review of Financial Economics 4.1 (2012): 99-140. Staff Report No. 458. 
Federal Reserve Bank of New York, July 2010. Web. 9 Aug. 2014. <http://www.newyorkfed.org/research/staff_reports/sr458.pdf>. 
7 Tobias Adrian And Hyun Song Shin. "The Changing Nature of Financial Intermediation and the Financial Crisis of 2007-09." Federal Reserve Bank of New 
York Staff Reports No. 439 (2010): 1-34. New York Federal Reserve Research Staff Reports. Federal Reserve Bank of New York, Mar. 2010. Web. 9 Aug. 
2014. <http://www.newyorkfed.org/research/staff_reports/sr439.pdf>. 
8 Chart found at page 2 of 34 Tobias Adrian And Hyun Song Shin. "The Changing Nature of Financial Intermediation and the Financial Crisis of 2007-09." 
Federal Reserve Bank of New York Staff Reports No. 439 (2010): 1-34. New York Federal Reserve Research Staff Reports. Federal Reserve Bank of New York, 
Mar. 2010. Web. 9 Aug. 2014. <http://www.newyorkfed.org/research/staff_reports/sr439.pdf>. 
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FIGURE 49s 

 
 

FIGURE 510 
 

 
 
I would direct each of you to New York Federal Reserve Staff Report No. 458 from the New York 
Federal Reserve Website address at http://www.newyorkfed.org/research/staff_reports/sr458.pdf. 

                                                
9 Chart found at page 1 of 34 Tobias Adrian And Hyun Song Shin. "The Changing Nature of Financial Intermediation and the Financial Crisis of 2007-09." 
Federal Reserve Bank of New York Staff Reports No. 439 (2010): 1-34. New York Federal Reserve Research Staff Reports. Federal Reserve Bank of New York, 
Mar. 2010. Web. 9 Aug. 2014. <http://www.newyorkfed.org/research/staff_reports/sr439.pdf>. 
10 Adrian, Tobias, and Adam B. Ashcraft. "Shadow Banking Regulation." Annual Review of Financial Economics 4.1 (2012): 99-140. Staff Report No. 458. 
Federal Reserve Bank of New York, July 2010. Web. 9 Aug. 2014. <http://www.newyorkfed.org/research/staff_reports/sr458.pdf>. Chart in Figure 3 
found preceding page 1 of 38. 
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While the report is illuminating for many factors, the real essence of the report comes in the forms of the 
charts and illustrations contained in Appendixes 1 to 8 on pages 32 to 38 of which Figure 5 is only a 
reduced snippet. 
 
These charts, when compared to the charts and diagrams contained in this report illustrate not only the 
complexity of any modern mortgage transaction, but the sheer size of the process. Thus, the complex 
nature of the modern mortgage transaction was concealed from the borrower at closing and is still 
concealed from the courts and defendants in foreclosure filings. 
 
The liquidity of the national and even international mortgage market allowed capital to flow quickly 
where mortgages were in demand and funding short. However, securitization created substantial moral 
hazard for the market. Third-party originators (“TPOs”), banks, and institutions making mortgage loans 
now did not to have worry if the mortgages got repaid. Their lack of skin-in-the-game provided 
incentives to process more mortgage transactions and intentionally ignore their credit quality.11 
 
For awhile, Fannie Mae and Freddie Mac, each Government-Sponsored Enterprises (“GSEs”), maintained 
a more conservative and conventional approach to the secondary market by only purchasing loans with 
higher down payments and credit scores and mortgage loans within smaller conforming limits. Wall 
Street firms, as residential and commercial property prices rose, ramped up their production and 
manufacture of exotic mortgage products for a market to a wider audience. They did so by developing 
mortgage-backed securities in riskier non-conforming subprime and Alt-A markets that they sold to 
anyone who could breathe, including illegal immigrants.12 
 
What these “private label” or “non-agency” originators did was to use “structured finance” to create new 
forms of mortgage-backed securities.13 Structuring involved “slicing and dicing” the pooled mortgages 
into “tranches,” each having a different priority in the stream of monthly or quarterly principal and 
interest payment streams.14 Tranches were compared to “buckets” catching a “waterfall” of principle and 
interest payments with the most senior buckets not sharing water with those below until they were filled 
up to the brim and overflowing.15 
 
This gave the top buckets/tranches considerable creditworthiness that earned them the highest “Triple A” 
credit ratings.16 AAA ratings allowed what would otherwise be junk bonds, to be marketable to 
conservative institutional investors such as money market and pension funds that would not otherwise 
invest in subprime mortgage securities.  Wall Street investment banks developed another security known 
as a collateralized debt obligation (“CDO”) to complicate matters further. The diagram and chart below, 
from the International Monetary Fund, provides a graphic description of this complicated process. 
 

                                                
11 McLean, Bethany; Nocera, Joe (2010). All the Devils Are Here. Portfolio, Penguin. p. 19. “After the REMIC battle, [whatever that was] Wall Street realized it 
was never going to dislodge Fannie and Freddie from their dominant position as the securitizers of traditional mortgages. ... Wall Street would have to find 
some other mortgage product to securitize, products that Fannie and Feddie couldn't — or wouldn't — touch. .... `Their effort became one to find products 
they could profit from where they didn't have to compete with Fannie.`” 
12 Pasha, Shaheen (August 8, 2005). "Banks help undocumented workers own their own home – Aug. 8, 2005". Money.cnn.com. Retrieved 2014-12-12. 
13 The Financial Crisis Inquiry Report. National Commission on the Causes of the Financial and Economic Crisis in the United States. 2011. p. 70. 
14 "Subprime mortgage crisis - Wikipedia." Wikipedia N.p., n.d. Web. 19 Dec. 2016 <https://en.wikipedia.org/wiki/Subprime_mortgage_crisis>. 
15 Salmon, Felix, Maryanne Murray, Jeffrey Cane, Jacky Myint, and Shazna Nessa. "What's a C.D.O.?" Upstart Business Journal. American City Business 
Journals, 5 Dec. 2007. Web. 12 Dec. 2014. 
16 "Subprime mortgage crisis - Wikipedia." Wikipedia N.p., n.d. Web. 19 Dec. 2016 <https://en.wikipedia.org/wiki/Subprime_mortgage_crisis>. 
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SOURCE: IMF, Global Financial Stability Report, Containing Systemic Risks and Restoring Financial Soundness, April 2008 

 
As shown above, widely known to the industry was the widespread abuses and frauds undertaken by 
TPOs, brokers, and others in the origination, underwriting and appraisal process before loan closing. 
Many loans originated from 2000 to 2007 contained predatory terms and were fraudulently 
induced via false promises and procured by fraudulent appraisals, loan documentation, and the 
alteration of mortgage loan applications and forms. Employees of TPOs and brokers received high 
commissions and yield spread premiums that motivated them to commit such frauds. This created pools 
of toxic mortgages often called “scratch and dent” in the industry. 
 
During the Mortgage Process, and even after the sale of a mortgage loan to a secondary mortgage 
market investor, the loan, and its documentation goes through various stages of Due Diligence, 
Quality Control, and Quality Assurance processes. These processes analyze known risks and the 
purchaser’s tolerance for such risks. 
 
Thus, any “red flags” for fraud, misrepresentation, and abuse are discovered at the early stages of 
the Mortgage Process. Such frauds were and still are concealed from the borrower and often used as 
leverage in negotiating lower prices between purchasers and originators that could eliminate any 
holder in due course status afforded subsequent purchasers. Often, make whole payments were paid 
by abusers. 
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CONCEALING MORTGAGEE & DEFINED “NOTE HOLDER” 
As I noted before, paragraph one of the uniform promissory note, used by the vast majority of lenders, 
specifically states that “I understand that the Lender may transfer this Note. The Lender or anyone who 
takes this Note by transfer and who is entitled to receive payments under this Note is called the ‘Note 
Holder.’” Time-and-time again, from origination of the loan to subsequent transfers, payoffs, and 
foreclosures, the alleged and defined note holder in paragraph one of the borrower’s uniform 
promissory note is intentionally concealed from borrowers and the courts. In fact, in the Fannie Mae 
Independent Counsel report that bears my name, the Independent Counsel provided some of the motives 
for the concealment of the real lender and defined “note holder.” In the report,17 Mr. Cymrot wrote: 

 
Fannie Mae has implemented extensive procedures to detect and investigate mortgage fraud. The effectiveness 
of these relatively new procedures will have to be monitored over time. As Mr. Lavalle suggests, Fannie Mae's 
procedures require fraud reports be made to OFHEO but not to borrowers. The OFHEO regulation does not 
require Fannie Mae to report suspected cases of fraud to borrowers, but also does not relieve Fannie Mae from 
disclosing fraud to victims or law enforcement pursuant to undefined and largely non-existent "legal 
requirements." Fannie Mae must take legal or business action it may deem "appropriate." 
 
Fannie Mae's reluctance to contact borrowers arises from its lack of privity with borrowers as a secondary market 
company and its concern for its potential liability for the reports. The OFHEO regulation does not contain a safe 
harbor provision that would immunize Fannie Mae from tort suits - such as libel or interference with contract - 
arising from its reports. The regulation provides Fannie Mae with little guidance and requires the company to 
make very difficult judgments on incomplete information. 
 
Fannie Mae, however, does not have an institutional policy for reporting fraud to borrowers or other 
potential victims. Fannie Mae appears to be making decisions regarding the disclosure of fraud and 
misrepresentation findings on an ad hoc basis. In our view, Fannie Mae should create a corporate policy 
for determining when its findings of misrepresentations or fraud in mortgage lending or servicing should 
be reported to law enforcement, borrowers and potential victims. 
 
The policy should balance at least five interests: (1) Fannie Mae's public mission to expand homeownership; (2) 
potential liability for failure to inform potential victims; (3) lack of a direct relationship with borrowers; (4) law 
enforcement issues; and (5) risk of liability from libel and other claims brought by the alleged wrongdoers. 

 
However, some purchasers were more accepting of higher risks and uncovered red flags for origination 
or appraisal fraud since they were only worried about increasing pipeline production and booking quick 
profits on their books. Others mitigated the known risks by insuring against the risks or addressing the 
issues in the reps and warranties provisions in their “Mortgage Loan Purchase Agreements” (“MLPA”). 
 
Another critical area overlooked by the servicers’ foreclosure processes and procedures is the area of 
repurchases and substitutions of mortgage loans for known violations of representations and warranties 
(“reps and warranties”). In modern foreclosures, servicer witnesses don’t account for repurchase and 
substitution of mortgage loans or settlement proceeds from known “make whole” payments. 
 
One critical area of reps and warranties is the area of Early Payment Defaults (“EPD”). The mortgage 
finance industry historically has tacitly acknowledged the concept of early payment default from the time 
of origination as a factor in claims for a breach reps and warranties against the loan’s originator. It is 
common for a mortgage loan originator to provide a first or early payment default representation and 
be expected to repurchase a mortgage loan that becomes seriously delinquent in the first three to twelve 
months and sometimes as early as 30 days. 
 
 

                                                
17Mark A. Cymrot & Amika Biggs, Report to Fannie Mae Regarding Shareholder Complaints by Mr. Nye Lavalle (May 19, 2006) (unpublished, internal 
report), available at http://4closurefraud.org/2012/02/04/ocjcase-no-5595-confidential-report-to-fannie-mae-regarding-shareholder-complaints-of-
foreclosure-fraud-by-mr-nye-lavalle/; see also Gretchen Morgenstern, A Mortgage Tornado Warning, Unheeded, N.Y. TIMES, Feb. 5, 2012, at BU1, available 
at http://www.nytimes.com/2012/02/05/business/mortgage-tornadowarningunheeded.html?pagewanted=all, Page 14 
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Traditionally, this practice was often an acknowledgment between the loan seller and loan purchaser that 
such an early-payment default was sufficient evidence of a breach for which the originator was 
responsible that there was no need for a forensic re-underwriting of the loan. Consequently, while a 
promissory note was intended to be placed into the corpus of a RMBS trust, it can be taken out by a 
repurchase or substitution for a violation of early payment default reps and warranties. 
 
Thus, lenders and purchasers along the way and the defined note holder in paragraph one of uniform 
promissory notes knowingly modeled and undertook the risks of default and even insured against such 
risks with private mortgage insurers and others. As part of this risk, increased points, costs, and higher 
interest rates were passed on to borrowers to cover the additional insurance, expenses and risks taken, 
even before the loan was closed. 
 
After all, it was not their money that was being lent, but the money of the real lender. The wholesale 
lenders and conduits advanced the funds to the TPO, broker, or other named lender on the promissory 
note. In reality, most TPOs were not banks or lending institutions, but highly leveraged and financed 
mortgage sales organizations. They were created solely to add another layer of protection against 
liability for the known fraudulent mortgage origination and predatory loan practices promulgated 
throughout the industry. 
 
Participants (e.g., investors) in the secondary mortgage market established the underwriting guidelines 
for the purchase or guarantee of a mortgage loan. The underwriting guidelines allowed the secondary 
mortgage market participant to assess and manage the risk of loss from the borrower’s default. In fact, 
defaults are factored into the risk models used to “manufacture a mortgage loan.” Exceptions to these 
guidelines were commonplace to push mortgage loans through the pipeline while Wall Street brokerage 
houses, eager for more product to sell, flooded the market with easy money. 
 
This transfer of risk, as applied to the securitization of various financial assets (mortgages, credit card 
receivables, auto loans, etc.), once provided increased liquidity or funding sources to real estate markets 
by transferring risk to buyers of structured products. It also permitted financial institutions to remove 
certain assets from their balance sheets as well as provided a means for investors to gain access to 
diversified asset classes. 
 
However, it significantly contributed to the degradation in underwriting standards for financial assets such 
as mortgages, which helped give rise to both the inflationary credit bubble of the mid-2000s and the 
credit crash and financial crisis of 2007 that turned into the Great Recession.18  Typical examples of 
instruments created through securitization include collateralized debt obligations (CDOs) and mortgage-
backed securities (MBS). 
 
However, admittedly lost in the era of modern mortgage transactions in the structured financing world is 
with whom is a borrower contracting with and who can the borrower turn to for help or even to pay off 
their debt obligation with no risks to the borrower? The Promissory Note specifies that the borrower must 
repay the “Note Holder,” which may and often is different from the original lender if the loan is sold. The 
Mortgage acts as a separate “security instrument,” and it is a separate legal document or agreement 
that pledges the property as collateral for repayment of the debt obligation.  
 
 
 

 
 
 

                                                
18 "Structured finance - Wikipedia." Wikipedia.org. N.p., n.d. Web. 19 Dec. 2016 <https://en.wikipedia.org/wiki/Structured_finance>. 
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CREATION OF MERS 
In many mortgage transactions a company named Mortgage Electronic Registration Systems (“MERS”) 
became the “mortgagee of record” in name only as the nominee of the loan’s originator at closing. This 
meant that MERS was listed as the record title-holder of the mortgage, but MERS’ name didn’t appear on 
the uniform promissory note. Also, contrary to earlier false representations in Courts throughout Florida 
and the United States, MERS never owned the promissory note nor had any beneficial interest in the note, 
loan or mortgage. 
 
In Florida, the mortgage, not the promissory note, is typically recorded in the county recorder of deeds 
office to establish the mortgagee’s interest in the property as a matter of public record. This is important 
because it establishes the mortgagee’s rights in the property relative to other parties, including other 
mortgagees. Since 2000, the majority of mortgages are recorded using a private recordation company 
known as the Mortgage Electronic Registration System (MERS). When MERS is used, it is listed in county 
property records as the mortgagee, while the real mortgagee is tracked in MERS’ private registry.19 
 
The validity of MERS’ various processes has been the subject of significant and on-going legal 
controversy. As discussed herein, historically, over the last two decades, lenders sold over half of all 
mortgage loans they originated into the secondary mortgage market. By selling mortgage loans on the 
secondary mortgage market, lenders were able to free up capital and warehouse credit lines in to have 
funds to meet additional consumer demand for other mortgages. The ability for MERS to work within the 
secondary mortgage market and securitization is illustrated in the graphic below. 
 

 

 

 

                                                
19 "SAR Home Foreclosure Process - fhfaoig.gov." fhfaoig.gov. N.p., n.d. Web. 20 Dec. 2016 
<https://www.fhfaoig.gov/Content/Files/SAR%20Home%20Foreclosure%20Process_0.pdf>. 
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MORTGAGE WAREHOUSE LINES OF CREDIT 
A warehouse line of credit is a credit line used by mortgage bankers. It is a short-term revolving credit 
facility extended by a financial institution to a mortgage loan originator for the funding of mortgage 
loans.20 The cycle starts when a TPO or mortgage broker take a loan application from the property 
buyer and then secures an investor (often a large institutional bank) to whom the loan will be sold to, 
whether directly or through the securitization process. This decision is generally based on an institutional 
investor's published rates for various types of mortgage loans, while the selection of a warehouse lender 
for a particular loan may vary based on the types of loan products allowed by the warehouse provider 
or investors in the loan approved by the warehouse lender to be on the line of credit.21 
 
After an investor has been selected, the TPO or mortgage broker draws on the warehouse line of credit 
to fund a mortgage and sends the loan documentation (e.g. original promissory note and collateral file) 
to the warehouse lending credit-providing institution (or its custodian) to act as a collateral for the line of 
credit extended to fund the borrower’s mortgage loan. The warehouse lender, at this stage, perfects a 
security interest in the mortgage note to serve as collateral. When the loan is finally sold to a permanent 
investor, the line of credit is paid off by wired funds from this permanent investor to the warehouse facility 
and the cycle starts all over again for the next loan.22 
 
Typical durations that loans are held on the warehouse line, called dwell time range based on the speed 
at which investors review mortgage loans for purchase after their submission by mortgage banks. In 
practice, this length of time is generally between 10-30 days. Warehouse facilities typically limit the 
amount of dwell time a loan can be on the warehouse line. For loans going over dwell, mortgage bankers 
are often forced to buy these notes off the line with their own cash in anticipation of a potential problem with 
the note. 
 
Warehouse lines of credit play an important role in making mortgage loan market more accessible to 
property buyers since many TPO and mortgage brokers would not be able to attract sufficient amount of 
deposits that are necessary to fund mortgage loans by themselves. Therefore, warehouse funding allows 
the loan originators to provide mortgages at more competitive rates.23 
 
Unlike other types of lending, mortgage loan originators earn larger profits from origination fees rather 
than the interest rate spread since their closed mortgage loans are sold quickly to investors.24 The 
warehouse funder accepts various types of mortgage collateral, including subprime and equity loans, 
residential or commercial. It is the warehouse lender, who most often receives direct physical delivery and 
possession of a borrower’s original wet-ink promissory note directly or via a designated document 
custodian. The original promissory note is shipped with either an endorsement in blank placed on the last 
or back page of the note (“Original Note”) or placed upon a separate piece of paper, often not 
attached or affixed to the original note, that participants in the secondary mortgage market have 
mistakenly called an “allonge.” 
 
Warehouse lenders provide a loan for a timeframe of fifteen to sixty days. Warehouse lines of credit 
are ordinarily priced off 1-month LIBOR plus a spread. Warehouse lenders typically apply a 'haircut' to 
credit line advances meaning that only 98% to 99% of the face amount of loans are being funded by 
them; the originating lenders have to provide with the remainder from their capital.25 Despite the 
widespread use of warehouse lenders in the mortgage and securitization process, it is rare, if ever, that 
one sees the identification of the warehouse lender in any legal disclosure.  Borrowers will rarely see any 
Public or paper transfer, negotiation, assignment, sale, or possession chain of a borrower’s original note. 
 

                                                
20 "Warehouse line of credit - Wikipedia." Wikipedia.org. N.p., n.d. Web. 19 Dec. 2016 <https://en.wikipedia.org/wiki/Warehouse_line_of_credit>. 
21 Id. 
22 Id. 
23 Id. 
24 Id. 
25 Id. 



NO SUCH THING AS A SIMPLE FORECLOSURE! 

Page 14 

The Mortgage Bankers Association (MBA) is a national association representing the real estate finance 
industry that employs over 370,000 people in virtually every community in the country. Headquartered in 
Washington, D.C., the MBA’s mission is to ensure the continued strength of the nation's residential and 
commercial real estate markets; expand homeownership and extend access to affordable housing to all 
Americans. Its membership consists of over 2,400 companies that include all elements of real estate 
finance: mortgage companies, mortgage brokers, commercial banks, thrifts, Wall Street conduits, life 
insurance companies and others in the secondary mortgage market.26 
 
On February 5, 2009, John A. Courson, President and Chief Executive Officer of the MBA, wrote U.S. 
Treasury Secretary, Timothy Geithner to express the association’s concern about the nation’s warehouse 
lending decline. According to National Mortgage News, in 2007 there were 90 warehouse lenders that 
dwindled to approximately 40 warehouse lenders in 2007 and lending had declined dramatically – 
from over $200 billion in 2007 to approximately $20 to $25 billion in 2008, a decline exceeding 85 
percent!27 
 
Information contained in the MBA’s letter to the Treasury Secretary mirrors the industry wide practices 
discussed in this report. In the letter, Mr. Courson explains that a warehouse line is a short-term revolving 
line of credit provided to a mortgage banking company to fund the closing of mortgages from the closing 
table to sale in the secondary market that used the mortgage note as collateral for interim financing until the 
mortgage is sold and delivered to a permanent investor.28 
 
The following diagrams were prepared by the Mortgage Bankers Association to show the movement of 
the collateral file and the data, documents, and business records created along each step of the process. 
 

 
 

 

                                                
26 Courson, John A. "Warehouse Lending Letter." Letter to Timothy F. Geithner. 5 Feb. 2009. Mortgagefraud.homestead.com. N.p., n.d. Web. 20 Dec. 2016. 
<http://mortgagefraud.homestead.com/MBAA_-_MBALettertoGeithner_WarehouseLending_2-5-2009.pdf>. 
27 Id. 
28 Id. 
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Sale to Aggregator – Day 1 Activities 

 

During the “Wet Funding Stage,” mortgage warehouse lenders frequently wire money to the closing 
agent prior to the loan closing. The originating mortgage banker provides the warehouse lender with a 
trust receipt that serves as collateral until the underlying collateral file with original loan documentation 
(i.e. original promissory note, mortgage, title policy etc.) is received from the closing table. The term “wet 
funding” refers to the ink not being dry on the closing documents and refers to the period between the 
lender’s, or its warehouse lender’s, release of funds and the receipt of the collateral documents.29 The 
trust receipt is valid collateral for up to 21 days under the UCC and most warehouse lenders send the 
money directly to the closing table, and the mortgage banker, simultaneous with the closing, assigns the 
mortgage to the warehouse lender. Most warehouse arrangements permit loans to remain in this “wet 
stage” no more than five to seven days.30 

 

                                                
29 Id. 
30 Id. 
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Sale to Aggregator – Day 2 to 8 Activities 
 

 
During the “Dry Funded Stage,” the warehouse lender or its designated document custodian has physical 
or constructive possession of the mortgage note and other collateral. Dry funded loans provide the 
original mortgage note and an assignment in blank as collateral to the warehouse bank that allows the 
warehouse lender to step into the shoes of the mortgage lender and own these loans if the originating 
lender defaults. The warehouse lender also has a perfected interest in all forward sale agreements. So, 
not only does the warehouse lender have the ability to own the loan, it can deliver that loan into the 
secondary market at a pre-determined price. 
 
Thus, the warehouse lender has collateral that is perfected, has little credit risk (since newly originated), 
and has little market risk (since pre-sold into the secondary market). The MBA and industry believed that 
the “pre-notarized” assignment in blank gave the warehouse lender legal ownership of the mortgage if 
the warehouse customer defaulted on the warehouse line and the warehouse lender needed to liquidate 
the collateral.31 
 

 
                                                
31 Id. 
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Sale to Aggregator – Day 9 to 20 Activities 

 

Prior to delivery of a Ginnie Mae, Fannie Mae or Freddie Mac security (government MBS) into the 
secondary market, a mortgage banker obtains an initial pool certification. Often, the certifying agent is 
the warehouse lender itself or it’s document custodian where the collateral file is being safekept. Upon 
initial pool certification, the pool is said to be “in gestation” awaiting delivery to the Wall Street takeout 
investor upon security issuance. Fifteen years ago, Wall Street firms would take delivery at this point and 
provide gestation repo32 funding from initial pool certification date to trade settlement. In the past, 
commercial banks added a gestation repo tranche to the typical warehouse line agreement in order not 
to lose this segment of the warehouse business. PLS warehouse lenders also follow a similar industry path. 

 

                                                
32 A reverse repurchase agreement between mortgage firms and securities dealers. Under the agreement, the mortgage company sells Fannie Mae, Freddie Mac or 
Ginnie Mae MBS and simultaneously agrees to repurchase them at a future date at a fixed price. 
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Street Resource Group Warehouse Loan Systems 
Street Resource Group (“SRG”) began providing financial industry technology solutions to the financial 
industry in 1986. However, in 1999, as private label securitization began to ramp up, SRG made a 
strategic decision to focus solely on the warehouse lending industry. SRG is headquartered in Atlanta, GA 
with an office in Washington, D.C. For 30 years, it has helped lenders in providing Warehouse Lending 
Software solutions. Their Warehouse Loan System (WLS) software has been in continuous use since 1994, 
and now provides the business workflow and software infrastructure for more than 60% of warehouse 
lenders, 750 mortgage bankers, and 10,000 end users in the marketplace.33 
 
SRG’s Warehouse Loan Systems sheds light on what data, documents and business records should be 
created and exist during the warehouse lending process as that process is shown for one lender below. 
 

 
 
A review and analysis of promotional materials for SRG’s system evidence the extensive business records, 
data, reports, and documents created from the beginning of a mortgage loan that focuses light on the 
initial sale and securitization of a loan is the warehouse lender’s transaction and tracking system. And, 
there’s the key. You can’t have collateral without tracking it. Much of this stems from the creation of The 
Financial Institutions Reform, Recovery, and Enforcement Act of 1989 (“FIRREA”). 
 
 

                                                
33 Street Resource Group. "Home." Street Resource Group. Street Resource Group, n.d. Web. 19 Dec. 2016. <http://www.streetresourcegroup.com/>. 
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FIRREA is a federal law enacted in the wake of the savings and loan crisis of the 1980s that established 
the Resolution Trust Corporation to close hundreds of insolvent thrifts and provided funds to pay out 
insurance to their depositors.34 Most recently, the law was used after the subprime mortgage crisis to 
attempt to establish the liability of banks that allegedly misrepresented the quality of loans to the 
Federal Housing Administration, which, relying on the representations of the banks, insured them and 
subsequently suffered losses.35 Provisions of the law prompted banks, lenders and those in the mortgage 
supply chain to maintain meticulous records since, at any time, a federal agency such as FHA could be 
insuring a loan and loss. 
 
As you see in the accompanying diagrams, a paper and electronic chain of custody, similar to urine tests 
for drug testing in the sports and criminal world, is carefully maintained and tracked. This is done so that 
an analysis of existing and historical data is preserved and easily retrievable for legal and regulatory 
purposes. Servicing systems are merely a hub and spoke system of other systems feeding the servicing 
hub. Access to these systems will provide a borrower, court and attorney a clear view of each transfer of 
the borrower’s original note and who lays claim to being the mortgagee. 
 
The parties to a warehouse transaction are managed and controlled through a variety of system 
functions. The relationships themselves are established and approved or unapproved as necessary. The 
benchmark data (e.g., exposure and credit limits, insurance coverage, state licensing, etc.), document 
control (e.g., financials, agreements, expirations, etc.), and guidelines for management of these 
relationships are contained within the database. The movement of collateral and funds between the parties 
is carefully tracked and controlled.36  
 
In fact, as shown in the following SRG chart below, the location of the collateral file is carefully monitored 
and tracked throughout the process. An examination of the “Collateral Location Codes” below reflect 
codes indicating: “Wet; Received from Closing Agent; Received from Originator; Reverse Receipt; 
Originator – Trust Release; Closing Agent – Trust Release; Return from Closing Agent – Trust Return; 
Custodian; Investor; Investor – Reverse Bailee; Return from Investor; Return from Custodian; Originator – 
Note Cancelled; and Shipment Reversal.” 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

                                                
34 "Financial Institutions Reform, Recovery, and Enforcement ..." Wikipedia.org. N.p., n.d. Web. 21 Dec. 2016 
<https://en.wikipedia.org/wiki/Financial_Institutions_Reform,_Recovery,_and_Enfor>. 
35 Id. 
36 "SRG Warehouse Loan System Overview - streetresource.com." streetresource.com. N.p., n.d. Web. 21 Dec. 2016 
<http://www.streetresource.com/pdf/wlsapplicationoverview.pdf>. 
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As explained by SRG, there are detailed loan records, paper and data, that are organized to provide a 
comprehensive set of information that tracks each step of the warehouse lending process. Accessibility to 
the data is controlled by functional departments. Departments can include loan setup, underwriting, 
funding, shipping, payoff tasks, or management level). Extensive information contained in the warehouse 
lender’s loan system provides the lender with a foundation for asset/liability management, collateral 
valuation, portfolio statistical analysis, and process review.37 The processes are exemplified by the 
following schematics and charts as examples.38 As described earlier, there are built-in tracking 
mechanisms within the system. However, for a variety of nefarious motives, the known data, records, and 
documents are intentionally concealed and even destroyed to prohibit their identification by the parties 
in each mortgage loan transaction during litigation. 
 
It's this secondary market and its lenders, not the originators and TPOs; that keep the supply of money 
for housing available to borrowers. Within the secondary mortgage market, lenders sell the mortgage 
loans to a secondary market conduit or wholesaler. Lenders may sell a single mortgage loan at a time or 
sell several mortgage loans at a time to a wholesaler. The wholesaler then packages the purchased 
mortgage loans into pools.39The secondary mortgage market’s warehouse lending process touches many 
financial intermediaries as shown in the SRG diagram below: 
 
 
 

 
 
 
 
 
 

                                                
37 SRG Warehouse Loan System Overview - streetresource.com."streetresource.com. N.p., n.d. Web. 20 Dec. 2016 
<http://www.streetresource.com/pdf/wlsapplicationoverview.pdf>. 
38 Stanley M. Street. SRG Warehouse Loan System Overview. Atlanta: Stanley M. Street, 2014. Print. 
39 Snyder, Morgan C., Gail Vance, and Federal Home Loan Mortgage Corporation. "Patent US9153076 - Method for Structuring a Mortgage Servicing Right 
Asset Efficiently to Include a Hedging Component." Google Patents. Alphabet Inc., 24 June 2008. Web. 20 Dec. 2016. 
<https://www.google.com/patents/US9153076>. 
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OBLIGORS TO BORROWER’S NOTE 
A wholesaler can enhance mortgage loan pools by guaranteeing full payment of the mortgage loans 
and providing administrative services for the pool. The wholesaler then forms the enhanced mortgage 
loan pools into securities and sells them to investors. This process is known as securitization.40 In fact, 
paragraph 8/9 of the Fannie Mae/Freddie Mac uniform promissory note titled “OBLIGATIONS OF 
PERSONS UNDER THIS NOTE: 
 

If more than one person signs this Note, each person is fully and personally obligated to keep all of the 
promises made in this Note, including the promise to pay the full amount owed. Any person who is a guarantor, 
surety or endorser of this Note is also obligated to do these things. Any person who takes over these 
obligations, including the obligations of a guarantor, surety or endorser of this Note, is also obligated to keep 
all of the promises made in this Note. The Note Holder may enforce its rights under this Note against each 
person individually or against all of us together. This means that any one of us may be required to pay all of 
the amounts owed under this Note. 

 

 
 
 
Mortgage-backed securities (“MBS”), or MBS deals, are debt obligations that represent claims to the cash 
flows from pools of mortgage loans, most commonly on residential property. Mortgage loans are 
purchased from banks, wholesalers, mortgage companies, and other originators and then assembled into 
pools by governmental, quasi-governmental, or private entities. The entity then issues securities that 
represent claims on the principal and interest payments made by borrowers on the loans in the pool, a 
process known as securitization.41 
 
Most MBS are issued by the Government National Mortgage Association (Ginnie Mae), a U.S. 
government agency, or the Federal National Mortgage Association (Fannie Mae) and the Federal Home 
Loan Mortgage Corporation (Freddie Mac), U.S. government-sponsored enterprises (“GSE” or 
Enterprises”) who are now under the conservatorship of the Federal Housing Finance Administration 
(“FHFA”).42 
 
 

                                                
40 Id. 
41 Girasa, Rosario J. Shadow Banking: The Rise, Risks, and Rewards of Non-bank Financial Services. Cham: Palgrave Macmillan, 2016. Print. 
42 Securities and Exchange Commission. "Fast Answers." SEC.gov | Mortgage-Backed Securities. Securities and Exchange Commission, 23 July 2010. Web. 20 
Dec. 2016. <https://www.sec.gov/answers/mortgagesecurities.htm>. 
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FHFA Conservatorship of Fannie & Freddie 
On September 6, 2008, FHFA used its authorities to place Fannie Mae and Freddie Mac into 
conservatorship. This was in response to a substantial deterioration in the housing markets that severely 
damaged Fannie Mae and Freddie Macs’ financial condition and left them unable to fulfill their mission 
without government intervention.43 
 
Relevant research, information, and data contained in my writing has been gleaned from reports and 
papers issued by the FHFA and it’s Office of Inspector General (“OIG”) who have been extremely 
diligent in getting to the surface of the coordinated fraudulent activities and practices of the servicers, 
their vendors, lawyers, trustees, and investors and who have recognized my efforts to steer the industry 
into lawful compliance of laws and rules of civil procedure. 
 
Ginnie Mae mortgage backed securities are backed by the full faith and credit of the U.S. government. 
The U.S. government guarantees that investors receive timely payments.44 Fannie Mae and Freddie Mac 
also provide certain guarantees and, while not backed by the full faith and credit of the U.S. 
government, have special authority to borrow from the U.S. Treasury.45 

Freddie Mac’s Business Under FHFA Conservatorship 
Freddie Mac conducts it business in the U.S. residential mortgage market and the global securities market 
subject to the direction of its Conservator, FHFA, and under regulatory supervision of the FHFA, the SEC, 
HUD, and Treasury Department. Freddie operates its business solely in the United States and its 
territories. FHFA directives and Freddie’s charter form the framework for their business and the services 
they provide to the nation’s residential housing and mortgage industries. Their charter determines the 
types of mortgage loans they we are allowed to purchase and their statutory mission is defined in their 
charter as:46 
 

• Providing stability in the secondary market for residential mortgages; 
• Responding appropriately to the private capital market; 
• Providing ongoing assistance to the secondary market for residential mortgages (including 

activities relating to mortgages for low- and moderate-income families, involving a reasonable 
economic return that may be less than the return earned on other activities); and 

• Promoting access to mortgage credit throughout the U.S. (including central cities, rural areas, and 
other underserved areas).47 

 
Freddie Mac’s charter does not permit them to originate mortgage loans or lend money directly to 
consumers in the primary mortgage market. Freddie’s goal is to provide liquidity, stability and 
affordability to the U.S. housing market primarily by providing their credit guarantee for residential 
mortgages originated by originating mortgage lenders. As such, Freddie Mac uses mortgage 
securitization as an integral part of their business. In certain circumstances, they also provide their 
guarantee without securitization of the related assets (Freddie refers to these transactions as other 
guarantee commitments).48 
 
 
 

                                                
43 Federal Housing Finance Agency. "FHFA as Conservator of Fannie Mae and Freddie Mac." History of Fannie Mae & Freddie Mac Conservatorships | Federal 
Housing Finance Agency. Federal Housing Finance Agency, n.d. Web. 20 Dec. 2016. <https://www.fhfa.gov/Conservatorship/pages/history-of-fannie-mae--
freddie-conservatorships.aspx>. 
44 Securities and Exchange Commission. "Fast Answers." SEC.gov | Mortgage-Backed Securities. Securities and Exchange Commission, 23 July 2010. Web. 20 
Dec. 2016. <https://www.sec.gov/answers/mortgagesecurities.htm>. 
45 Id. 
46 Federal Home Loan Corporation (“Freddie Mac”). (2013). 2013 10-K form. Retrieved from 
https://www.sec.gov/Archives/edgar/data/1026214/000102621414000024/fmcc-2013x10k.htm as last retrieved on December 21, 2016. 
47 Id. 
48 Id. 
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Freddie’s charter limits their purchases of single-family loans to the conforming loan market. The 
conforming loan market is defined by loans originated with unpaid principal balances (“UPBs”) at or 
below limits determined annually based on changes in the FHFA’s housing price index, a method 
established and maintained by FHFA for determining the national average single-family home price. 
Freddie’s charter generally prohibits them from purchasing first-lien single-family mortgages if the 
outstanding UPB of the mortgage at the time of their purchase exceeds 80% of the value of the property 
securing the mortgage unless Freddie has one of the following credit protections:49 
 

• Mortgage insurance on the portion of the UPB of the mortgage that exceeds 80%; 
• A seller’s agreement to repurchase or replace any mortgage that has defaulted; or 
• Retention by the seller of at least a 10% participation interest in the mortgage.50 

 
Under Freddie Mac’s charter, their mortgage purchase operations are confined to mortgages that they 
deem to be of such quality, type and class as to meet generally the purchase standards of other private 
institutional mortgage investors. This is a general marketability standard.51 

Overview of Freddie Mac’s Mortgage Securitization Process 
Mortgage securitization is the primary process by which Freddie Mac purchases mortgage loans that 
lenders originate. Freddie Mac pools these loans into mortgage-related securities that are sold in global 
capital markets, generating proceeds that support future loan origination activity by their lenders. The 
primary Freddie Mac guaranteed mortgage-related security is called the single-class PC. Freddie also 
aggregates and resecuritizes mortgage-related securities that they issue or are issued by other GSEs, 
HFAs, or private (non-agency) entities by issuing other single-class and multiclass mortgage-related 
securities to third-party investors.52 
 
The following diagrams illustrates how Freddie Mac supports the secondary market with mortgage 
market liquidity when they create PCs through mortgage securitizations. These PCs are then sold to 
investors or held by Freddie Mac or their lender customers.53 
 

 
 
 

                                                
49 Id. 
50 Id. 
51 Id. 
52 Id. 
53 Id. 
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In general, for single-family loans, the securitization and Freddie Mac guarantee process works as 
follows: (a) a lender originates a mortgage loan to a borrower purchasing a home or refinancing an 
existing mortgage loan; (b) Freddie Mac purchases the loan from the lender and places it with other 
mortgages into a security that is sold to investors (this process is referred to as “pooling”); (c) the lender 
may then use the proceeds from the sale of the loan or security to originate another mortgage loan; (d) 
Freddie Mac provides a credit guarantee (for a fee) to those who invest in the security; (e) a borrower’s 
monthly payment of mortgage principal and interest (net of a servicing fee and Freddie’s management 
and guarantee fee) is passed through to the investors in the security; and (f) if the borrower stops making 
monthly payments - because a family member loses a job, for example – Freddie Mac steps in and, 
pursuant to their guarantee, makes the applicable payments to investors in the security.54 
 
In the event a borrower defaults on the mortgage, Freddie’s designated servicer is directed to work with 
the borrower to find a solution to help them stay in the home, or sell the property and avoid foreclosure, 
through various different workout options. If this is not possible, Freddie Mac directs the servicer to 
foreclose and sell the home.55 
 
Freddie Mac issues mortgage-related securities in the form of PCs, REMICs and Other Structured 
Securities, and Other Guarantee Transactions. Each of these types of mortgage-related securities and 
transactions are explained below.56 

Freddie Mac PCs 

Freddie Mac’s PCs are single-class pass-through securities that represent undivided beneficial interests in 
trusts that hold pools of mortgages Freddie has purchased. For their fixed-rate PCs, Freddie Mac 
guarantees the timely payment of principal and interest. For their ARM PCs, Freddie Mac guarantee the 
timely payment of the weighted average coupon interest rate for the underlying mortgage loans. 
Freddie Mac also guarantees the full and final payment of principal for ARM PCs; however, Freddie 
does not guarantee the timely payment of principal on ARM PCs. Freddie Mac issues most of their PCs in 
transactions in which their customers provide them with mortgage loans in exchange for PCs. Freddie Mac 
refers to these type of transactions as guarantor swaps.57 
 
Freddie Mac guarantees their PCs in exchange for compensation, which consists primarily of a 
combination of management and guarantee fees paid on a monthly basis as a percentage of the UPB of 
the underlying loans (referred to as base fees), and initial upfront payments (referred to as delivery 
fees). They may also make upfront payments to buy-up the monthly management and guarantee fee 
rate, or receive upfront payments to buy-down the monthly management and guarantee fee rate. These 
upfront payments are paid in conjunction with the formation of a PC to provide for a uniform coupon rate 
for the mortgage pool underlying the issued PC. The following diagram illustrates a Freddie Mac 
guarantor swap transaction.58 

Freddie Mac Guarantor Swap Diagram 

 
                                                
54 Id. 
55 Id. 
56 Id. 
57 Id. 
58 Id. 
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Freddie Mac also issues PCs in transactions in which they purchase mortgage loans for cash and securitize 
them for sale to third parties. Freddie often sells PCs in a “cash auction", as illustrated in the following 
diagram.59 

Freddie Mac Cash Purchase Process and Securitization of PCs Diagram 
 

 
 
Institutional and other fixed-income investors, including pension funds, insurance companies, securities 
dealers, money managers, REITs, and commercial banks, purchase Freddie Macs PCs. After the Financial 
Crisis, the Federal Reserve purchased significant amounts of mortgage-related securities issued by 
Freddie Mac, Fannie Mae and Ginnie Mae and even private issuers in order to stabilize our financial 
markets after the effects of the Great Recession.60 
 
These purchases affected the mortgage spreads and the demand for and values of Freddie’s PCs. The 
Federal Reserve began to taper these purchases in January 2014 and has altered this practice in recent 
years as the economy has improved. In essence, the Federal Reserve was the underlying investor in many 
American mortgages without full disclosure to borrowers of their role.61 
. 
PCs differ from most other fixed-income securities in a number of ways. For example, and most 
significantly, single-family PCs can be partially or fully prepaid at any time. Homeowners have the right 
to prepay their mortgage at any time (known as the prepayment option), and homeowner mortgage 
prepayments are passed through to the PC holder. Consequently, mortgage-related securities implicitly 
have a call option that significantly reduces the average life of the security from the contractual loan 
maturity. As a result, Freddie’s PCs generally provide a higher nominal yield than certain other fixed-
income products. In addition, in contrast to U.S. Treasury securities, PCs are not backed by the full faith 
and credit of the United States and are instead backed by interests in real estate, in addition to Freddie 
Mac’s own guarantee. However, Freddie Mac is under government conservatorship at this time. However, 
there are plans afoot in a new Trump administration to spin Freddie Mac and Fannie Mae off as public 
companies again.62 
 
From time to time Freddie undertakes actions in an effort to support the liquidity and price performance 
of their PCs relative to comparable Fannie Mae securities through a variety of activities, including the 
resecuritization of PCs into REMICs and Other Structured Securities. Other strategies can include: (a) 
encouraging sellers to pool mortgages that they deliver to Freddie Mac into PC pools with a larger and 
more diverse population of mortgages; (b) influencing the volume and characteristics of mortgages 
delivered by tailoring Freddie’s loan eligibility guidelines and other means; and (c) engaging in portfolio 
purchase and retention activities. 

                                                
59 Id. 
60 Id. 
61 Id. 
62 Id. 
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A significant decline in the price performance of or demand for Freddie’s PCs can have an adverse 
effect on the volume and/or profitability of their new single-family guarantee business.63 

Freddie Mac REMICs and Other Structured Securities 

Freddie Mac REMICs and Other Structured Securities represent beneficial interests in pools of PCs and 
certain other types of mortgage-related assets. Freddie creates these securities (which can be single-class 
or multiclass types) primarily by using PCs or previously issued REMICs and Other Structured Securities as 
the underlying collateral to the transaction.64 
 
Single-class securities involve the straight pass-through of all of the cash flows of the underlying collateral 
to holders of the beneficial interests. Freddie’s primary multiclass securities qualify for tax treatment as 
REMICs. Multiclass securities divide all of the cash flows of the underlying mortgage-related assets into 
two or more classes designed to meet the investment criteria and portfolio needs of different investors by 
creating classes of securities with varying maturities, payment priorities and coupons, each of which 
represents a beneficial ownership interest in a separate portion of the cash flows of the underlying 
collateral. Usually, the cash flows are divided to modify the relative exposure of different classes to 
interest-rate risk, or to create various coupon structures. The simplest division of cash flows is into 
principal-only and interest-only classes.65 
 
Similar to their PCs, Freddie Mac guarantees the payment of principal and interest to the holders of 
tranches of our REMICs and Other Structured Securities. They do not charge a management and 
guarantee fee for these securities if the underlying collateral is already guaranteed by Freddie since no 
additional credit risk is being introduced. Because the collateral underlying nearly all of their single-
family REMICs and Other Structured Securities consists of other mortgage-related securities that they 
guarantee, there are no economic residual interests in the related securitization trust. Freddie does not 
issue tranches of securities in these transactions that have concentrations of credit risk beyond those 
embedded in the underlying assets. The following diagram provides a general example of how Freddie 
Mac creates REMICs and Other Structured Securities.66 
 

Freddie Mac REMICs and Other Structured Securities Diagram  
 

 
 
 
 
 
 

                                                
63 Id. 
64 Id. 
65 Id. 
66 Id. 
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Private Label Securitizations 
Private institutions, such as brokerage firms, banks, and homebuilders, also securitize mortgages that are 
known as “private-label” mortgage securities (“PLS”), or “non-agency” MBS. These securities became a 
major component of the MBS market between 2004 and 2007 and fueled its expansion. PLS were issued 
by homebuilders or financial institutions through subsidiaries that were backed by residential mortgage 
loans that did not conform to the agencies' underwriting standards.67 
 
Since private-label mortgage securities were not guaranteed by the government agencies, there was 
generally more risk associated with these mortgage securities. To account for the increased risk, private-
label MBS were rated by rating agencies and often featured credit enhancements, such as subordination 
and over collateralization, that were designed to help protect investors from delinquencies.68 
 
Mortgage-backed securities exhibit a variety of structures. The most basic types are pass-through 
participation certificates, which entitle the holder to a pro-rata share of all principal and interest 
payments made on the pool of loan assets. More complicated MBS, known as collateralized mortgage 
obligations or mortgage derivatives, may be designed to protect investors from or expose investors to 
various types of risk. An important risk with residential mortgages involves prepayments, typically 
because homeowners refinance when interest rates drop.69 
 

 
 
 
 
 

                                                
67 Id. 
68 Fabozzi, Frank J. "Chapter 14 -Asset Backed Securities." Bond Markets, Analysis and Strategies. Sixth ed. Upper Saddle River, NJ: Pearson Prentice Hall, 
2007. 280-304. Print. 
69 Securities and Exchange Commission. "Fast Answers." SEC.gov | Mortgage-Backed Securities. Securities and Exchange Commission, 23 July 2010. Web. 20 
Dec. 2016. <https://www.sec.gov/answers/mortgagesecurities.htm>. 
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Loans and notes sold and transferred to securitized trusts (“Trusts”) and GSEs are routinely accomplished 
by contracts and agreements, not by assignments of mortgages. These agreements are called Pooling 
and Servicing Agreements (“PSA”) and Mortgage Loan Purchase Agreements (“MLPA”) that contain 
related conditions, provisions, terms, and exhibits, schedules, and on-going amendments that are often 
concealed from Courts, borrowers, and their counsel. 
 

 
It is an extreme rarity to see an “authenticated,” let alone copy of these contracts with all of their 
amendments, attachments, exhibits and “live” schedules of loans sold produced or even identified in 
discovery, deposition, and/or trial. Concealed from the pleadings, discovery, and courts are 
enumerations of complex agreements and contracts, some of which are in the flux of dispute and even 
lawsuits over transfers, pledges, debt obligation insurance, and even repurchase or substitution of the 
loan or it’s promissory note. 
 
This is why the industry standard is to have original wet-ink promissory notes endorsed in blank rather 
than to have them specifically endorsed to the note purchaser and sent to a document custodian with 
“trust powers” in order to effectuate: 
 

• Concealment of various repurchases, repo agreements, pledges, hypothecation, and transfers of 
the collateral (i.e. note and attendant documents). 

• Concealment that holder in due course status has been destroyed by actions of the parties. 
• Avoidance of intangibles taxes, recording fees, and other costs associated with the multiple 

“electronic” transfers, sales, and /or repurchases of the original notes. 
• Constructive transfer of possession via electronic means in the document custodian’s system of 

record and tracking system. 
• Electronic transfer of the beneficial interests in promissory notes. 
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The industry standard is not to record an assignment of each transfer of a promissory note and only 
prepare an assignment of mortgage (“AOM”) that reflects a “chain of servicers,” not a change in the 
beneficial interest to the payment stream of the note to the note’s owner upon foreclosure and/or change 
of servicer or “servicing rights. The industry believes that the use of AOMs is merely to allow borrowers 
and the public to have notice that there is a lien on the property, not of who is the current mortgagee. 
 
Fannie Mae and Freddie Mac, Government-Sponsored Enterprises (“GSEs”) under the conservatorship of 
the Federal Finance Housing Agency own loans in their portfolios, securitized loans in MBS trusts, and own 
certificates in other “private-label” MBS products. While the GSEs and their securitized trusts own a 
majority of promissory notes and mortgage loans in Florida, it is an extremely rare occurrence to see 
Fannie Mae, Freddie Mac, or Ginnie Mae listed in the property records as the lien holder or owner of 
debt obligation and its related lien. 
 
A promissory note, mortgage, and its related “debt obligation” represent two separate and distinct lines 
of business or sources of income with more than two separate and distinct systems of financial and 
accounting books and records. 
 
The first and primary business line or source of income flows from the ownership of mortgage loans is the 
earning of interest and principal payments. This is known in the industry as the beneficial rights in the 
note. The original debt obligation (the money borrowed) is reflected in the note owner’s financial and 
accounting records. If the debt obligation has been paid down or paid off by ANY party, such as a 
guarantor, surety, endorser or other third-party co-obligor under the terms of the uniform note (¶ 8/9), 
then the debt obligation and amount to pay off the loan is reduced or the debt has been paid in full, 
obligating the note owner to cancel the note, discharge, and satisfy the mortgage lien. 
 
The second line of business in mortgage lending involves the servicing of the mortgage loan (e.g. the 
keeping of servicing and borrower records, collection of periodic payments, enforcement in the form of 
loan foreclosures, etc.) 
 
All mortgage loans are “serviced,” meaning the payments are collected and the loan otherwise is 
administered, including the release of liens upon payoff or the management of defaults. The servicer may 
be an arm of the original lender, or it may be an unrelated third party, in which case it is acting on 
behalf of the current owner of the loan, typically under a detailed contract known as a “pooling and 
servicing agreement” or “loan servicing agreement.”70 (emphasis added) 
 
However, the right to service a loan on behalf of the note owner (i.e. owner of the debt obligation) is 
only as good as the note owner’s ownership in the note. If another party paid off the debt obligation on 
the note owner’s financial books and records, then the servicer cannot collect on the future cash flows of 
the note via the mortgage since the debt obligation has been satisfied. 
 
 
 
 

 

 

 
                                                
70 An Overview of the Home Foreclosure Process. Rep. Washington, D.C.: Federal Home Finance Agency Office of Inspector General, n.d. An Overview of the 
Home Foreclosure Process. Federal Home Finance Agency Office of Inspector General, Nov.-Dec. 2011. Web. 24 Dec. 2014. 
<http://fhfaoig.gov/Content/Files/SAR%20Home%20Foreclosure%20Process_0.pdf>. 
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MORTGAGE SERVICING FUNCTION 
When a wholesaler purchases mortgages from originating lenders, the wholesaler becomes responsible 
for servicing the mortgage loan. Wholesalers usually do not themselves perform the mortgage loan 
servicing function. Therefore, a wholesaler frequently permits the existing relationship between the 
borrower and the servicer to continue and it pays the servicer to service the mortgage loan.71 
 
The servicers add an opaque layer to provide a false aura that the mortgage transaction and its related 
foreclosure are mere simple matters and foreclosures, as they one were under the old outdated originate 
to hold mortgage model rather than the current complex version of the originate to sell mortgage model. 
 
Owners of promissory notes, mortgages and mortgage loans contract mortgage servicers to service 
borrowers’ mortgage loans. Mortgage servicers commonly are responsible for billing borrowers for 
monthly payments and forwarding those payments to the owner of the loan, often referred to as 
investors. Servicers are also responsible for handling customer service, complaints, collections, loan 
modifications, and foreclosures when required. 
 

 
 
As documented by my decades of research, even before the financial crisis, the mortgage servicing 
industry was inundated with bad practices and sloppy recordkeeping. As millions of borrowers fell 
behind on their mortgage loans because of the crisis, many servicers were unable to provide even the 
basic level of response and service necessary to meet borrowers’ needs, let alone the paperwork for a 
foreclosure. 
 
As CFPB Director Richard Cordray has been quoted “problems in mortgage servicing have plagued 
consumers for years and helped contribute to the financial crisis.”72 Cordray vowed to address predatory 
servicing issues when he said “taking action against mortgage servicing practices that harm consumers is a 
key priority for the CFPB. Especially under the full protections of our new rules, we expect servicers to 
clean up their act and provide responsible customer service.” 
 
To address the shoddy mortgage servicing problems, the CFPB put in place new, common-sense rules 
designed to eliminate surprises and runarounds for homeowners. The rules, which went into effect on 
January 10, 2014, require servicers to maintain accurate records, give troubled borrowers direct and 

                                                
71 "Patent US7512559 - Method for structuring a mortgage ..." www.google.de/. N.p., n.d. Web. 07 Jan. 2017 
<https://www.google.de/patents/US7512559>. 
72 "CFPB Report Highlights Mortgage Servicing Problems ACA ..." www.acainternational.org. N.p., n.d. Web. 22 Dec. 2016 
<http://www.acainternational.org/cfpb/cfpb-report-highlights-mortgage-servicing-p>. 
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ongoing access to servicing personnel, promptly credit payments, and correct errors on request. The rules 
also include new, strong protections for struggling homeowners, including those facing foreclosure.73 
The foreclosure and default “legacy” systems and processes utilized by the industry have not been 
retooled to document and account for the complexities of a modern-day mortgage transaction and its 
incumbent number of foreclosures. The processes employed have been highly automated and even 
patented in some occasions and involve a series of highly complicated uniform and non-uniform “data 
transfers” related to each loan and mortgage transaction from its origination through the life-of-the-loan. 
The following Lender Processing Services diagram from an investor presentation depicts the process. 
 

 
 
The costs for the industry to properly comply with the law and due process rights of borrowers and 
property owners and to fix the known frauds and fatal flaws in their systems, data, and processes are so 
immense, that they are factored into various cost and risk models and the pricing of the sale of beneficial 
rights to the stream of note payments; the mortgage servicing rights; and the cost of various lender-
placed insurance policies to insure against the known and identifiable risks. 
 
The industry standard is to foreclose on a loan using a fixed price menu starting at around $1200 for all 
foreclosures and to automate a complex legal process using lowly paid employees, third party vendors, 
and even outsourced foreign vendors as far away as India. 
 
In the old days, before the public becoming aware of the massive foreclosure frauds, borrowers would 
simply “walk-away” from homes upon foreclosure at the calculated rate of 95% plus. This combined with 
low structured payment system simply allowed servicers and their law firm “vendors” to automate and 
streamline the process and factor in the costs of lawful compliance against the speed in obtaining a 
judgment, selling the home, and getting a new revenue stream in to replace the lost revenue. 
This led to incentives being offered by investors as well as fines for delays in not meeting the required 
“timelines” that were enforced by the investors. Federal banking regulators conducted a coordinated 
review of 14 mortgage servicers and identified pervasive problems with their document preparation and 
oversight of foreclosure processes.  

                                                
73 "CFPB Supervision Report Highlights Mortgage Servicing ..." www.consumerfinance.gov. N.p., n.d. Web. 22 Dec. 2016 
<http://www.consumerfinance.gov/about-us/newsroom/cfpb-supervision-report-highlig>. 
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The servicers, foreclosure counsel, and their vendors were all aware of the fraudulent practices, but 
intentionally ignored them and concealed them in a cost vs. benefit analysis that is still a part of the 
equation for compliance with the Florida Rules of Civil Procedure and Florida as well as U.S. law. The 
multi-billion dollar Mortgage National Settlement with no attendant jail sentences had only green-lighted 
and created a benchmark for the cost of committing fraud (i.e. business as usual). 
 
Few of the fatal foreclosure practices, policies, and procedures have been fixed. Instead, the industry has 
ramped up its fatal processes. Now, they substitute robo-signers executing perjurious affidavits with 
robo-witnesses providing rote and often perjurious testimony. Servicers introduce “selected” and 
“summarized” robo-evidence such as a “servicer’s servicing history.” 
 
Often, the servicing history comes from a long gone servicer. The histories only reflect payments and 
transactions (often flawed and miscalculated as well) of the borrower and intentionally ignores the actual 
debt obligation, if any, carried on the owner of the debt obligation’s books.  Servicers never produce in 
litigation the accounting books of the note's owner. Their witnesses do not even have access to the note's 
owner's books. 
 
When very specific records, files, and data are requested from servicers, trustees, insurers, document 
custodians, and investors like Fannie Mae and Freddie Mac in non-party document subpoenas, 
depositions, production they are refused. Servicers and their related trading partners put up a 
tremendous fight to conceal the easily and inexpensively retrievable records from the plethora of systems 
used by each company to board (i.e. load/enter), access, and retrieve data related to each borrower’s 
loan, files, and records. The diagram below, taken from a Mortgage Bankers Association presentation, 
reflects the various activities that “trading partners” perform in the default management process. 
 

 
 
There are various systems of records whose data, images, documents, and information must be preserved 
for the regulators’ reviews and audits. In order to accomplish regulatory audits, sophisticated legal 
discovery systems are instituted to insure that information, data, and images related to each borrower 
are not only backed-up and preserved, but easily and inexpensively retrievable at a moment’s notice 
when a regulator calls with a request or stops for an exam or audit. 
 
As shown by the following slides from one of the larger servicers, Ocwen, compliance management 
systems, quality control and assurance programs and proper training are paramount to the mortgage 
servicing function within these increasing regulatory frameworks, especially CFPB audits and 
examinations. Due to these regulations, servicers and even their vendors are monitored for compliance. 
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As shown by the above slides, regulatory compliance is important and there are significant systems in 
place to monitor and report on the compliance issues facing each servicer like Ocwen. Thus, their systems 
of record need to not only keep and maintain the data, images and records for a borrower’s loan for as 
long as seven years after the payoff or life of the loan, but that information and data must be available 
at a moment’s notice. 
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CONCEALING DECADES OF FRAUD 
The default servicing industry has been concealing and covering up document defects in collateral and 
unreliable servicing systems for over three-decades. The fraud took root with the Resolution Trust 
Corporation and their efforts to conceal the multi-pledging of promissory notes as in Florida’s Taylor 
Bean Whitaker fiasco. Many original wet-ink notes were never placed in the physical possession or 
control of their note owners, but were in fact pledged as part of other borrowings and financings. This is 
one major fraud servicers conceal. Historically, foreclosure has been used as a sword to fend off liability 
from origination, servicing, underwriting and appraisal fraud that damaged borrowers. 
 
While notes are endorsed “without recourse,” the fact remains that recourse provisions in reps and 
warranties underlie each complex mortgage transaction. Securitization requires repurchase under various 
circumstances. Claims, demands, and lawsuits for repurchase of promissory notes that 1) were obtained 
by fraud; 2) in violation of underwriting guidelines; 3) and in violation of reps and warranties filed by 
investors and certificate holders exceed over hundreds of billions in dollars. The FHFA, on behalf of 
Fannie Mae and Freddie Mac as purchasers of Private Label MBS, filed billions of dollars of lawsuits 
against virtually every major securitizer. 
 
The concealment of each transfer and owner of a borrower’s has many nefarious motives. One is the 
concealment of fraud discovered in due diligence and quality assurance reviews. Sellers sell mortgage 
loans at steep discounts “as is” and don’t want any further liability. Purchasers may indemnify sellers 
depending on the discount on the purchase price. Others may even finance the purchase through a 
subsidiary. 
 
A critical area overlooked by the servicers’ foreclosure processes and procedures is the area of 
repurchases and substitutions of mortgage loans for known violations of representations and warranties 
(“reps and warranties”). Servicer witnesses don’t take into account the repurchase and substitution of 
mortgage loans or settlement proceeds from known “scratch and dent” mortgage loans. 
One critical area of reps and warranties is the area of Early Payment Defaults (“EPD”). The mortgage 
finance industry historically has tacitly acknowledged the concept of early payment default from the time 
of origination as a factor in claims for a breach reps and warranties against the loan’s originator. 
It is common for a mortgage loan originator to provide a first or early payment default representation 
and be expected to repurchase a mortgage loan that becomes seriously delinquent in the first three to 
twelve months and sometimes as early as 30 days. Traditionally, this practice was often an 
acknowledgement between the loan seller and loan purchaser that such an early-payment default was 
sufficient evidence of a breach for which the originator was responsible that there was no need for a 
forensic re-underwriting of the loan. 
 
Consequently, while a promissory note was intended to be placed into the corpus of a RMBS trust, it has 
the ability to be taken out by a repurchase or substitution for a violation of early payment default reps 
and warranties. Servicer robo-witness training and processes intentionally ignore repurchase demands, 
claims, lawsuits, and actual repurchases before, during, and even after a foreclosure action and are 
concealed from the borrowers, their counsel, and the Courts. This is one motive why some foreclosures 
after sale, have been left dormant and title never transferred or the foreclosure activated after several 
years of inaction. 

 

 

 



NO SUCH THING AS A SIMPLE FORECLOSURE! 

Page 36 

NOTES TRANSFERRED BY AGREEMENTS, NOT ASSIGNMENTS 
For decades, servicers came into Florida and America courts claiming to own and hold promissory notes 
they had no interest in. Rarely, you would see the note’s owners, such as a Fannie Mae or Freddie Mac 
trust or Ginnie Mae named as the foreclosing party. They even created MERS to further obfuscate who 
the true note holder as defined in the promissory note and mortgagee was on any particular date. Add 
to this the tens of thousands of false and fraudulent claims of lost notes and you had a cesspool of fraud 
permeating each foreclosure case from filing to judgment date. 
 
Adding to this intentional illusion was that foreclosing plaintiff’s would create fabricated, fraudulent and 
even forged assignments of notes and mortgages from entities that had already ceased operation, gone 
bankrupt or had no ownership in the note any longer. The later is called the nemo dat doctrine that 
basically means one can’t sell and assign something they don’t own. 
 
I am an expert, but I am not a legal expert nor do I offer legal opinions in my reports or affidavits for 
Courts. However, I do have knowledge of facts, information and analyses of common industry practices 
through my over 30-years of research, investigation, experience and expertise. Thus, my methodology in 
providing facts and information for a court to review in each case is to create a consensus of as many 
facts as I can present a Court so that a judge or panel of judges can make their own independent 
decisions about a mortgage transaction or foreclosure free of the influence of fraudulent and unethical 
behaviors of servicers and their foreclosure counsel. 
 
In creating my knowledge and formulating my facts, I conduct a lot of research on the positions being 
taken in courtrooms across the nation. I review arguments, briefs, testimony, papers, contracts, 
agreements, trial and deposition transcripts, policy and procedure manuals, books, textbooks, charts, 
webinars and a wide assortment of information. I identify consensus and open questions as I seek the 
facts and the truth, for a court to make the ultimate decision. As part of this process, I place heavier 
weight on papers, reports, guides and guidelines of federal agencies and government regulators. After 
all, they are responsible for overseeing the government’s more than trillion dollar support of the 
secondary mortgage market as well as regulating the banks and servicers. 
 
I then look to high level industry sources and experts and read and analyze their views and opinions. I 
read their blogs, papers and briefs where there is no consensus or where industry views are evolving. It 
all comes down to an age-old adage, consider the source! Good researchers, journalists, scientists, judges 
and experts like to deal in facts and reality, not mere assumptions, conjecture or institutional 
programming. As such, in providing you the reality of how promissory notes and mortgages are sold to 
securitization trust, I provide you the following information that support my facts and supports the 
consensus opinions of my trusted colleagues, experts and I. 
 
The Federal Housing Finance Agency is one such agency whose opinion I trust and respect. After all, they 
are the federal agency who is the conservator for Fannie Mae and Freddie Mac as well as their and the 
Federal Home Loan Banks’ regulator. 
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FHFA Facts 
The Federal Housing Finance Agency (“FHFA”) was created on July 30, 2008, when President Obama signed 
into law the Housing and Economic Recovery Act of 2008. The Act74 gave FHFA the authorities necessary to 
oversee vital components of our country’s secondary mortgage markets – Fannie Mae, Freddie Mac, and the 
Federal Home Loan Banks that are Government Sponsored Enterprises (“GSEs”).75 

The Act combined the staffs of the Office of Federal Housing Enterprise Oversight (“OFHEO”), the Federal 
Housing Finance Board (“FHFB”), and the GSE mission office at the Department of Housing and Urban 
Development (“HUD”). With a very turbulent market facing America, the strengthening of the regulatory and 
supervisory oversight of the 14 housing-related GSEs was imperative. FHFA's declared mission is to provide 
effective supervision, regulation and housing mission oversight of Fannie Mae, Freddie Mac and the Federal 
Home Loan Banks to promote their safety and soundness, support housing finance and affordable housing, 
and support a stable and liquid mortgage market.76 

As of September 2010, the combined debt and obligations of these GSEs totaled $6.7 trillion, which was 
$2.7 trillion below the total publicly held debt of the USA. Freddie Mac and Fannie Mae also purchased or 
guaranteed 65% of new mortgage originations. 

Considering the impact of the GSEs on the U.S. economy and mortgage markets, it was critical for FHFA to 
intensify its focus on governance and oversight of Fannie Mae, Freddie Mac, and the Federal Home Loan 
Banks. In essence, with U.S. taxpayers now backing both Fannie Mae and Freddie Mac, any losses that are 
attributable to fraud by servicers, vendors, and law firms which increases litigation fees, expenses, costs, 
settlements, damages, and liabilities are borne by all Americans, not those promulgating the frauds and 
abuses.  

On October 4, 2012, the Federal Housing Finance Agency (“FHFA”) the federal agency that acts as 
Conservator for the Government Sponsored Enterprises (“GSEs”) Fannie Mae and Freddie Mac, released a 
white paper titled Building a New Infrastructure for the Secondary Mortgage Market. The purpose of the 
FHFA white paper was to describe a proposed framework for a new securitization platform and a model 
Pooling and Servicing Agreement (“PSA”) as set forth in the FHFA’s February 2012 Strategic Plan for 
Enterprise Conservatorships (“Strategic Plan”).77 

In its white paper78, the FHFA described the core functionalities of a securitization infrastructure that fall under 
the headings of 1) issuance, 2) master servicing, 3) bond administration, 4) collateral management, and 5) data 
integration. 

For the past two-decades, the secondary mortgage market consisted of three primary models for 
securitization (GSE, Ginnie Mae and Private Label) and the traditional, portfolio model. After the global 
financial crisis of 2008, Private Label securitization became virtually non-existent while GSE and Ginnie Mae 
issuance took over the vast majority of residential home financing in America.79 

 

 

 
                                                
74 Housing and Economic Recovery Act of 2008; 42 U.S.C § 4501 found at http://www.gpo.gov/fdsys/pkg/PLAW-110publ289/pdf/PLAW-
110publ289.pdf  
75 “About FHFA,” Federal Housing Finance Agency, accessed November 20, 2013, http://www.fhfa.gov/Default.aspx?Page=4 
76 “About FHFA,” Federal Housing Finance Agency, accessed November 20, 2013, http://www.fhfa.gov/Default.aspx?Page=4 
77 Building a New Infrastructure for the Secondary Mortgage Market. FHFA  Page 2 October 4, 2012 
78 Building a New Infrastructure for the Secondary Mortgage Market. FHFA  Page 5 October 4, 2012 
79 Building a New Infrastructure for the Secondary Mortgage Market. FHFA  Page 6 October 4, 2012 
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GSE Model 

Under the GSE model, in today’s market, the GSEs perform many different securitization functions that include: 
issuance, trustee, guarantee, credit underwriting and pricing, master servicing, and credit loss management.80  
Since the GSEs are under federal conservatorship that puts U.S. taxpayers at risk, the FHFA saw the inherent 
waste of two different platforms to execute a very similar business model. As such, they saw the need for 
greater cost and resource efficiencies in creating a new framework for GSE securitizations by combining 
resources into a common securitization platform to alleviate the need to make duplicate investments to 
maintain and upgrade the two separate GSE platforms.81 

While the operations of the GSEs are very similar, recent joint initiatives directed by the FHFA are driving 
coordination in servicing standards, delivery data requirements, reps and warranties, and securities 
disclosures.82  The chart directly below identifies in white the functions of the existing housing finance market 
that are within the scope of the current GSE business model. 

 

The GSE business model employed a virtually identical legal document framework. The first key document in 
the GSE Contractual Framework consists of a “selling guide” that sets forth the parameters of loans sold and 
delivered to both Fannie and Freddie. The second key document is a “servicing guide” that details the 
servicing responsibilities of the servicers for the loans sold to each GSE. The third and fourth most critical 
documents include an agreement that prescribes the general terms applicable to the transfer of mortgages 
between a specific seller and each GSE (a master agreement or pool purchase contract), a very short master 
trust agreement, and series-specific supplement setting out the structure of any securities created. Combined, 
these specific documents are the GSE equivalent of a Private Label PSA and its related mortgage loan 
purchase agreement (Master Loan Purchase Agreement).83 

                                                
80 Building a New Infrastructure for the Secondary Mortgage Market. FHFA  Page 6 October 4, 2012 
81 Building a New Infrastructure for the Secondary Mortgage Market. FHFA  Page 6 October 4, 2012 
82 Building a New Infrastructure for the Secondary Mortgage Market. FHFA  Page 6 October 4, 2012 
83 Building a New Infrastructure for the Secondary Mortgage Market. FHFA  Page 10 October 4, 2012 
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Of critical importance in the FHFA white paper was the identification of critical GSE contractual documents 
that must be sought and produced in discovery involving GSE loans.84  These documents include: 

Mortgage Selling & Servicing Contract Agreement (Sales Agreement) - - Establishes basic contractual 
requirements to do business with the Enterprise - whole loan or mortgage-backed securities (MBS). 
Single agreement signed by all lenders. 

Selling Guide - - Outlines the guidelines for selling to the Enterprises and identifies the 
representations and warranties concerning the lender and the mortgage loans. 

Servicing Guide - - Covers standard requirements for servicing Enterprise mortgages. 

MBS Purchase Agreement (Purchase Agreement) - - Lender specific contracts that establish individual 
lender requirements, pricing, product eligibility and variances. 

Master Trust Agreement - - Establishes the rights of certificate holders and the legal responsibilities 
of the GSE as Issuer, Master Servicer, Trustee and Guarantor. 

Issue Supplement to the Master Trust Agreement - - A system generated document that evidences 
the delivery of a particular pool of loans into the related trust. There is an Issue Supplement for each 
MBS and Participation Certificate (PC) issued. 

Master Custodial Agreement - - Identifies the document custodian that the lender has selected for all 
loans delivered to the GSE. 

Base Offering Circular - - Umbrella document that covers all MBS/PCs and contains general 
information about pools issued during its effective period, including, but not limited to, the nature of 
the guarantee, yield considerations, prepayment risk and the mortgage purchase programs. 

Offering Circular Supplements - - System generated disclosure document for each MBS/PC created 
that contains statistical information about the loans specific to a particular pool. 

Ginnie Mae Securitization Platform 

By contrast, Ginnie Mae’s mandate is to administer the mortgage-backed securities program under which 
federally insured residential mortgage loans are securitized. Under the program, participating lenders 
and servicers (issuers) pool loans that have been insured or guaranteed under programs sponsored by 
Federal Housing Administration (FHA), US Department of Veterans Affairs (VA) and the US Department 
of Agriculture (USDA). The pooled loans are issued as securities by the issuers, not Ginnie Mae. Issuers 
assume full responsibility for remitting the contractual payments to which the security holders are entitled.  
Key differences in attributes of the Ginnie Mae model from the Enterprises may be divided into two 
broad categories: 1) Credit Exposure, and 2) Infrastructure. 
 
Credit Exposure: From a credit perspective the Ginnie Mae program differs from those of the Enterprises 
in several important ways: 
 

1. The origination and default servicing standards that govern the loans in Ginnie Mae pools are 
established by the sponsoring federal agencies (FHA, VA and USDA), not by Ginnie Mae. 

2. The credit risk resulting from the loans is borne by these agencies and the issuer, not Ginnie Mae. 
3. The securities are issued by the issuer (participating lender/servicer entity), not by Ginnie Mae. 
4. The issuer bears full responsibility for remittance of payments to security holders, regardless of 

whether such payments are actually received from mortgagors, with no limitations on the duration 
of this advancing. 

                                                
84 Building a New Infrastructure for the Secondary Mortgage Market. FHFA  Pages 10 – 11 October 4, 2012 



NO SUCH THING AS A SIMPLE FORECLOSURE! 

Page 40 

5. Ginnie Mae mainly has exposure to servicer counterparty risk, while the Enterprises also have 
exposure to mortgage insurers and borrowers. 

 
Infrastructure: The graphic below identifies in white the functions of the current housing finance market 
that are within the scope of the Ginnie Mae business model. The securitization platform in the Ginnie Mae 
model comprises the same elements as those of the Enterprises. However, Ginnie Mae is directly 
responsible for fewer of those functions, using an outsourcing model to manage its business. Ginnie Mae 
reserves for itself policy-making, management of contract and non-contract resources, risk management 
and relationship management functions, but most other functions are handled by third parties. Unlike the 
Enterprises, which issue their own securities, in the Ginnie Mae model the lender is responsible for 
issuance. Since loan level credit analysis is handled by the FHA, VA, and USDA, not Ginnie Mae, their 
model necessitates fewer operational functions, since Ginnie Mae has less concern with loan level credit, 
market transactions, portfolio management hedging and other functions that are not required by its role 
as a guarantor. Ginnie Mae works with third parties to manage its master servicing and bond 
administration functions, but does not perform all of the functionality executed in the Enterprise model. 
 

 
 
It is important to note that Ginnie Mae works with experienced service providers and all key decisions 
and judgments with regard to the various outsourced functions are retained by Ginnie Mae. In 
comparison, the Enterprise model is analogous to the combined roles of the FHA/VA as loan insurer or 
guarantor, the seller/servicer as issuer, and Ginnie Mae as security guarantor. 

Private Label Securitization Platform 

The Private Label Securities (PLS) market relies on private investment capital to support the market with 
private parties performing all the functions shown above. Credit risk is either retained by the aggregator 
or investor, guaranteed by a third party or re-packaged into new securitization structures. PLS market 
participants rely more on customizing their own rules for underwriting, pooling and servicing than in the 
existing Enterprise model. The PLS market was extremely active from 2004-2007. However, since the 
financial crisis began, PLS activity has been severely limited as investors have generally avoided 
mortgage credit risk. There has been some recent activity in this market but there does not yet appear to 
be a significant amount of private capital to provide mortgage credit in scale. Private Label 
securitizations rely solely on private capital and do not require a government guarantee. 
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Ginne Mae RMBS Contractual Framework 

The current legal document framework used by Ginnie Mae consists of a guide that specifies the 
requirements for pooling government-backed mortgage loans (primarily loans insured by FHA, VA and 
two other agencies), issuing MBS backed by such pools and servicing the loans, and a guarantee 
agreement under which the issuer agrees to comply with the requirements of the guide. 
 
The primary document is a standard Guarantee Agreement between the issuer (a Ginnie Mae approved 
lender) and Ginnie Mae. Through this document, the issuer assigns all rights, title and interest in the 
collateral loans in return for Ginnie Mae’s guarantee of the securities issued on these loans. The parties 
also agree that the issuer has the right and obligation to service the portfolio loans while in good 
standing with Ginnie Mae. This includes holding legal title, making all advances, filing claims and 
absorbing losses suffered on particular loans. The issuer is not the agent of Ginnie Mae. 
 
Together, the guide and the guarantee agreement are the equivalent of a Private Label PSA and its 
related mortgage loan purchase agreement. A brief description of the key Ginnie Mae documents 
includes: 
 

Guarantee Agreement – Issuer agrees to comply with the requirements of the guide and Ginnie 
Mae agrees to guarantee the securities. 
  
Ginnie Mae MBS Guide – Contains instructions to participants regarding issuance, reporting, 
advances, repurchase, etc. The guide also incorporates the standard form agreements, reporting 
formats, etc. to be used by issuers. This also includes the guidelines for pooling the mortgage 
loans and issuing the securities, including the representations and warranties concerning the issuer 
and the mortgage loans, and requires the issuer (or servicer engaged by it) to service the 
mortgage loans in accordance with the rules, regulations and guides, if any, of FHA, VA or Rural 
Development (RD), as applicable. 
 
Custodial Agreement – Identifies the document custodian that the issuer has selected for the pool 
of loans backing the securities. 
 
Prospectus – Disclosure document for the MBS created containing statistical information about the 
pool of loans backing the MBS, the nature of the guarantee, and Ginnie Mae’s MBS program. 

 
The documents described above are generally standardized, with almost all of the responsibilities of the 
issuer and the custodian responsibilities being contained in the guide and the responsibilities of the 
servicer being dictated by the rules, regulations and other guidance of the primary government insurer or 
guarantor (FHA/VA). This consistent and standardized contractual framework allows issuers to efficiently 
issue a large volume of Ginnie Mae guaranteed MBS. 

Private Label RMBS Contractual Framework 

The typical Private Label PSA is created on a highly customized basis for each MBS transaction. The PSA 
sets out the structure of the securities (the number of classes and the right of each class to receive 
principal and interest payments), as well as the rights and obligations of the seller, the servicer, the 
trustee, the custodian, the investors and any guarantor or insurer of any of the securities. A separate 
mortgage loan purchase agreement sets out the general terms of the loans sold by the seller into the 
securitization trust. 
 
The lack of standardization in the many versions of Private Label PSAs produced divergent business 
practices that led to ambiguity in interpretation and placed different market participants (i.e., sellers, 
borrowers, servicers, trustees, senior investors and subordinate investors) at direct odds with each other. In 
some cases, borrowers in similar circumstances were treated very differently depending on whether their 
respective PSA permitted a broad or narrow range of loss mitigation alternatives to foreclosure.  In other 
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cases, investors were also affected by non-standardized loan representations and warranties and 
ineffective mechanisms for enforcing remedies for breaches of representations and warranties. Other 
issues associated with non- standard PSAs included vague and ambiguous mechanisms for exercising 
voting rights, the inability to identify and communicate with other investors when securities were held 
through intermediaries, and lack of information about the performance of mortgage loans in the 
securitization. 
 
A comparison of the Enterprise, Ginnie Mae and Private Label legal frameworks is provided in Table 1 
below. 

Table 1: Relationships among FNM, FRE, Ginnie Mae and Private Label Documents 
 
Fannie Mae MBS/ Freddie Mac PC Ginnie Mae Private Label 
MSSC, Selling Guide, Servicing 
Guide, DU/LP Guide, Master 
Agreement and Pool Purchase 
Contract 

Ginnie Mae MBS Guide Pooling and Servicing Agreement, 
Mortgage Loan Purchase Agreement 

MBS/PC Master Trust Agreement 
together with Issue Supplement 

Guarantee Agreement Pooling and Servicing Agreement 

MBS/PC Offering Circular together 
with Offering Circular Supplement 

Prospectus Prospectus 

Master Custodial Agreement Custodial Agreement Custodial Agreement 

National Association of Insurance Commissioners 
In 1871, then state insurance regulators created the National Association of Insurance Commissioners 
(“NAIC”) to address a need to coordinate regulation of multistate insurers.  NAIC is the U.S. standard-
setting and regulatory support organization created and governed by the chief insurance regulators 
from the 50 states, the District of Columbia and five U.S. territories. Via the NAIC, state insurance 
regulators establish standards and best practices, conduct peer review, and coordinate their regulatory 
oversight. NAIC staff such as Robert Carcano support these efforts and represents the collective views of 
the state regulators domestically and internationally.85  
 
The NAIC acts as a forum for the creation of model laws and regulations and each state, such as the state 
of Florida, decides whether to pass each NAIC model law or regulation and also acts on the national 
level to advance laws and policies supported by state insurance regulators.86 
 
While the NAIC is not a regulator itself; its members are the insurance commissioners (i.e., the chief 
insurance regulators) of each state such as Florida. The NAIC’s mandate is to benefit state regulators and 
insurance consumers by promoting uniform laws and regulations and promoting uniformity of regulation 
among the states that makes it easier for insurance companies to comply with the laws and regulations in 
all states in which they do business such as Florida.87 
 

 
 

                                                
85 National Association of Insurance Commissioners. "About the NAIC." About the NAIC. National Association of Insurance Commissioners, n.d. Web. 6 June 
2016. <http://www.naic.org/index_about.htm>. 
86 Id. 
87 Id. 
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The reasons I provide you with the NAIC’s analysis of certain legal issues that are directly related to this 
matter is two-fold. First, their analysis from my general reading and understanding matches my 
knowledge of what actual industry practices are and the ramifications of those practices. Second, they 
are a very conservative group that looks out to protect the public interest, including investors, state 
governments, pension funds, and consumers. This is supported by the NAIC’s public and stated mission that 
states: 
 

“The mission of the NAIC is to assist state insurance regulators, individually and collectively, in serving the public 
interest and achieving the following fundamental insurance regulatory goals in a responsive, efficient and cost 
effective manner, consistent with the wishes of its members:”  

• Protect the public interest; 
• Promote competitive markets; 
• Facilitate the fair and equitable treatment of insurance consumers; 
• Promote the reliability, solvency and financial solidity of insurance institutions; and 
• Support and improve state regulation of insurance. 

ABC’s of RMBS Securitization by NAIC 
In the ABCs of Legal Analysis of RMBS Securitizations, the NAIC discusses the legal issues that should be 
considered when conducting an assessment of RMBS securitization transactions, especially in the context 
of a foreclosure action by a RMBS trust.88 
 

Section 2. of the NAIC ABCs of Legal Analysis of RMBS Securitizations is titled “Acquiring the Right to Payment 
under the Mortgage Note.” In this section, it explains that the mortgage notes (i.e. original wet-ink promissory 
notes, not images or copies) used in a securitization are either “negotiable instruments” governed by Article 3 of 
the Uniform Commercial Code (UCC) OR they are assignments governed by state assignment laws. UCC Article 
3 governs the relationship between the person who makes the mortgage note, the borrower (i.e. Defendant), 
and the person entitled to payment on it (initially, the originating bank and then the buyer or purchaser from 
that bank). 
 
Yet, as discussed herein, many mortgage loans were funded at the closing table by warehouse lenders that 
were not identified to borrowers or named in closing documents or as the “Lender” named on the borrower’s 
note and mortgage executed at closing.  
 
A negotiable instrument is sold and transferred by a process known as negotiation. Negotiation means the 
mortgage note is delivered to the new owner with a special indorsement  or a blank indorsement. An 
indorsement looks like this: “Pay to the order of _____________.” A special endorsement would have the name 
of a specific person or lender written in. A blank endorsement is exactly what is shown above; an empty line 
where the name of a person should be. A blank indorsement makes the mortgage note payable to the person who 
received delivery of it. A blank indorsement also makes the mortgage note bearer paper. The bearer of the 
mortgage note further negotiates it either by special or blank indorsement. In either case, the borrower (also 
called the maker or obligor) on the mortgage note makes payment to the person identified through this 
negotiation process. From the perspective of Article 3 the person identified in a special indorsement is called the 
holder and is also called, the person entitled to enforce (the mortgage note). The person identified in a blank 
indorsement is also called a holder but in a more technical legal sense may be a non-holder in possession of the 
instrument with the rights of a holder.  
 
Section 3. of the NAIC ABCs of Legal Analysis of RMBS Securitizations is titled “Acquiring Ownership of the 
Mortgage Note,”  When a mortgage loan originator or bank sells a mortgage note to a purchaser, the 
purchaser will want to confirm that the seller and other third parties cannot claim they have any right to 
payment on the mortgage note. The process of acquiring an exclusive interest in the mortgage note and 
communicating this to others in a legally effective way is governed by UCC Article 9 rules. Article 9 requires the 
purchaser to do three related things. The purchaser must: 1) create a security interest, 2) against a specific kind 
of seller and then 3) have this seller “authenticate” a “security agreement” describing the note. To create a 
security interest, the purchaser must give the seller “value”. Giving value involves promising to make payment or 
making payment for the mortgage note in exchange for the mortgage note. The seller must be a specific kind of 

                                                
88 Carcano, Robert. "ABCs of Legal Analysis of RMBS Securitizations." ABCs of Legal Analysis of RMBS Securitizations (2014): n. pag. Naic.org. National 
Association of Insurance Commissioners, 2014. Web. 27 Dec. 2016. 
<http://www.naic.org/structured_securities/documents/ABCs_of_Legal_Analysis_of_RMBS_Securitizations.pdf>. 



NO SUCH THING AS A SIMPLE FORECLOSURE! 

Page 44 

seller – one that either has rights in the mortgage note or the power to transfer rights in the mortgage note. To 
“authenticate” a “security agreement” describing the note the purchaser must have the seller physically or via 
electronic equivalent sign an agreement that describes the transaction and the note. In the alternative the 
purchaser can take possession of the mortgage note under the seller’s security agreement. Once these things are 
done the security interest “attaches” – this means the security interest becomes enforceable but only against the 
seller. To enforce its rights against third parties the purchaser of a mortgage note must go one step further and 
perfect the security interest. One perfects by: 1) filing notice in the designated state office, 2) taking possession 
of the mortgage note or 3) automatically when the security interest in the mortgage note attaches. Under the 
Article 9, a security interest in a promissory note is perfected (automatically) when it attaches. A negotiable 
instrument is within the definition of a promissory note. Accordingly a security interest in a mortgage note that is 
a negotiable instrument under Article 3 is perfected (automatically) when it attaches.  A perfected security 
interest in a mortgage note also conveys a perfected security interest in the mortgage because the transfer of 
an obligation secured by a security interest or lien (i.e., a mortgage note) also transfers the security interest or 
lien itself (i.e., a mortgage).  
 
Section 4. of the NAIC ABCs of Legal Analysis of RMBS Securitizations is titled “The Pooling and Servicing 
Agreement (PSA) and Security Interests.” 
 
RMBS securitizations are typically governed by a PSA. The PSA must be carefully examined as to what it says and 
what it requires. The UCC permits parties to vary how its provisions will apply to a contemplated 
transaction. Therefore the PSA could simply mirror UCC rules OR contain some variation of the UCC rules. 
For example, the PSA may require a chain of special indorsements from the originator to the Trust. Under 
this standard, each mortgage note must be delivered by special indorsement AND show a complete chain 
of indorsements from the originator to the last indorsee. To be effective against the seller and third parties the 
PSA must also adhere to the Article 9 rules discussed above. And the PSA AND the related mortgage loan purchase 
agreement (MLPA) also functions as a trust agreement and must therefore comply with trust fiduciary law. 
Specifically and fundamentally, a trust can only come into being when a grantor delivers legal title of property to it. 
If delivery is never made OR if it is made inconsistently with the PSA/MLPA, as a technical legal matter with serious 
potentially negative consequences in a foreclosure, the trust never comes into being.  
 
Section 5. of the NAIC ABCs of Legal Analysis of RMBS Securitizations is titled Tax Considerations. A 
securitization would not be economically possible if its cash flows were taxed at the level of the RMBS SPV. 
Entity level taxation of the SPV is avoided by complying with the REMIC provisions of the US tax code. Under 
the REMIC tax law provisions transfers of mortgages to a REMIC in return for interests in them does not create a 
gain or loss for tax purposes if the SPV complies with the statutory rules covering the types of assets that may 
be held and the type of interests that may be issued to investors. REMICs must maintain a fixed pool of 
mortgages that generally cannot vary following an initial 90-day period. Because loss of entity level tax 
exemption would be devastating for a securitization, the PSA will contain a clause that renders any transfer 
that would violate the tax law void and of no effect. This means it is possible that not all mortgage notes sold to 
the Trust will actually be effectively transferred to it. 
 
Mortgage Foreclosure – If the borrower in the mortgage loan defaults, the Trust will have a right to proceed 
against the real estate. Proceeds from the foreclosure are then distributed to the tranche holders. Evidence that 
a person is entitled to foreclose on a mortgage is established by demonstrating ownership of the mortgage note. 
 
The PSA can only establish (through the attached Master Loan Schedule) what mortgage notes were identified 
for sale – not who owns that mortgage note. If a mortgage note sold in accordance with the UCC can be 
produced it is proof of ownership and establishes the right to foreclose because the mortgage follows the 
mortgage note. All that would then be required is recordation of the real estate interest in the real estate 
records. If the mortgage note cannot be produced or if it can be produced but is not endorsed as required by 
the PSA (for example does not show an unbroken chain of endorsements in a PSA that sets this as a 
requirement) the foreclosure may be prohibited because the Trust cannot establish it owns the mortgage 
note. The Trust can resort to the local mortgage record to show it is entitled to foreclose but it is possible that 
the legal requirement of filing a lien in the county records where the real estate is located was not followed 
when the sale to the Trust occurred. Article 9 provides that a secured party may record in the office in which 
the mortgage is recorded a copy of the security agreement transferring an interest in the note to it with the 
secured party’s sworn affidavit in recordable form stating that default has occurred and that the secured 
party is entitled to enforce the mortgage without a court order. This may not be sufficient even in states that 
permit a foreclosure without a court order because some state laws say the lack of a recordable assignment 
precludes non-judicial foreclosure. 
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US GAAP Accounting – Under SFAS 166 a true sale occurs when the transferor and its consolidated affiliates 
surrender control over the assets transferred and receives cash or other proceeds for them. Control is surrendered 
only if (1) the assets have been legally isolated; (2) the transferee has the ability to pledge or exchange the assets; 
and (3) the transferor otherwise no longer maintains effective control over the assets. To be legally isolated the 
transferred assets must be put beyond the reach of the transferor, its consolidated affiliate, and their creditors. This 
aspect of the accounting analysis is conducted against the applicable bankruptcy or receivership proceeding 
and often requires production of the true sale legal opinion discussed below. As in the (legal) recourse concept, 
(also discussed below) any agreement or practice between the parties gives the seller “control” over the assets 
and jeopardizes sales accounting. If sale accounting fails the transaction would be accounted for as a secured 
borrowing but this accounting determination may not have as drastic an impact on the securitization as would a 
court decision re-characterizing the transaction. 

RMBS Expert & Attorney Kathleen Cully’s Views & Opinion 
Kathleen Cully a Yale educated lawyer who is an expert in the sale of mortgage loans between financial 
institutions, having practiced in that area for over twenty years in senior positions at Citigroup, Fitch 
Ratings, Inc. and the financial guarantors and ACA Financial Guaranty Corporation and CIFG.  

In RMBS securitizations, the ownership of a borrower’s promissory note, the mortgage and the 
mortgage loan were to be sold and transferred according to Article 9 of the Uniform 
Commercial Code (“UCC”). In various opinions my distinguished colleague has authored, she opines 
that “for over 15 years, Article 9 has provided the exclusive way to establish ownership of a 
mortgage note, mortgage or mortgage loan” because Article 9 was amended, effective July 1, 
2001, to include sales as well as pledges of promissory notes and payment intangibles. She 
writes in one such opinion:89 

As explained by the Uniform Law Commission itself, "certain kinds of transactions that did not come under 
Article 9 before, now come under Article 9. These are some of the kinds of collateral that are included in 
Revised Article 9 that are not in original Article 9: sales of payment intangibles and promissory notes."90 

Incorporating the relevant defined terms, the pertinent parts of the statute reads: 

[A] sale is enforceable against the seller and third parties with respect to the note or loan only if: 
(1) Value has been given; 
(2) The seller has rights in the note or loan or the power to transfer rights in the note or loan to 

a buyer; and 
(3) One of the following conditions is met: 

(A) The seller has authenticated a sale agreement that pro vides a description of 
the note or loan ...; 

(B) The note or loan ... is in the possession of the buyer ... pursuant to the seller’s sale 
agreement; 

 
See UCC § 9-203(b) (emphasis added).91 As in a commercial context value (roughly, consideration) will be 
given, the  law requires  a chain  of  title back to the loan originator (as no sale is effective if the seller has 
no rights or power to transfer rights) and either (I)  a written, signed sale agreement describing the  sold note 
or intangible (possession being irrelevant) or (2) possession of the  sold note pursuant to a sale agreement.92 
See also Report of the Permanent Editorial Board for the Uniform Commercial Code, Application of the 
Uniform Commercial Code to Selected Issues Relating to Mortgage Notes (Nov. 14, 2011). 

                                                
89 In Re Junk, Daniel and Junk, Christine; Debtors; Chapter 7; Case No.: 13-55139. Expert Opinion Kathleen C. Cully. United States Bankruptcy Court, 
Southern District of Ohio, Eastern Division. 16 Dec. 2016. Print. 
90 See Uniform Law Commission, UCC Article 9, Secured Transactions (1998) Summary,¶1; See also UCC § 9-109(a)(3) (stating that Article 9 applies to 
sales of payment intangibles or promissory notes). See generally, e.g., Julian B. McDonell & John Franklin Hitchcock, Jr., The Sale of Promissory Notes 
Under Revised Article 9: Cooking Securitization Stew. 117 BANKING L. J. 99 (Apr./May 2000); S. Schwarcz, The Impact on Securitization of Revised UCC 
Article 9, 74 CHICAGO-KENT L. REV. 947 (1999)  
91 In Re Junk, Daniel and Junk, Christine; Debtors; Chapter 7; Case No.: 13-55139. Expert Opinion Kathleen C. Cully. United States Bankruptcy Court, 
Southern District of Ohio, Eastern Division. 16 Dec. 2016. Print. 
92 Id. 
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Section 9-203 of course supersedes and revokes any inconsistent prior common or even statutory law. 
Consequently, no transfer or negotiation of a promissory note (whether or not the note is negotiable) can 
transfer ownership of a promissory note unless it complies with Article 9.4 See PEB Report 2 & 8-12. To 
establish a sale, all three elements of §9-203(b) must be satisfied. 

Under§ 9-203(g), the mortgage follows the note. Article 9 states (incorporating the relevant defined terms) 
that "[t]he sale of a right to payment or performance secured by a ... lien on ... real property is also the sale 
of the mortgage or other lien." UCC § 9-203(g).5 See Official Comment 9 to UCC § 9- 203, stating that 
subsection (g) "codifies the common-law rule that a transfer of an obligation secured by a ...  lien on ...  real 
property also transfers the ... Iien." 

For all these reasons, an assignment of a mortgage does not effect a sale of the note, the loan or even the 
mortgage itself. To the contrary, the official comments state that "an attempt to obtain or perfect a [sale of] a 
secured obligation by complying with non-Article 9 law, as by an assignment of record of a real-property 
mortgage, would be ineffective" Official Comment 7 to UCC § 9-109 (emphasis added); see PEB Report 
n.45. See also Carpenter v. Longan, 83 U.S. 271, 274 (1872) ("An assignment of the note carries the 
mortgage with it, while an assignment of the latter alone is a nullity"). 

Anyone claiming ownership of a mortgage note or loan must, therefore, satisfy the requirements of UCC § 9-
203(b). The sole effect of a recorded assignment of a mortgage is to provide evidence, where required by 
state law that the foreclosing party claimed to be the mortgagee of record at the time of foreclosure: It is not 
only insufficient to establish ownership, it is irrelevant. 

Holding a negotiable note endorsed in blank (or even specially endorsed to the person in  possession) is 
similarly ineffective. A sale can occur only pursuant to § 9-203(b). 

Fannie Mae & Industry Position 
As discussed earlier, Fannie Mae is an industry leader who sets the national standard for issuing and 
foreclosing on mortgage loans, usually documented using Fannie Mae uniform instruments such as 
promissory notes and mortgages. The Baker Hostetler Report to Fannie Mae’s board of directors that 
bears my name included a section at page 37 entitled “Effects of a Note Endorsed in Blank.” The 
view in the report contained the banking industry’s official legal position in 2006, that Article 9 of the 
Uniform Commercial Code (“UCC”), entitled secured transactions, controls the sale of promissory notes 
subject to a mortgage. 2006 was the precipice of the mortgage securitization feeding frenzy before 
its collapse the following year.93 

The Baker Hostetler Report discussed an interview with Fannie Mae’s then Deputy General Counsel, 
Daniel C. Smith, who explained:94 

“Fannie Mae's position is that it does not need to appear in the land records in order to have the benefit of the 
security provided by the mortgage. UCC§ 9- 203(g) and its accompanying comment state that the transfer of an 
obligation secured by a security interest also transfers the security interest. Thus, the transfer of the promissory 
note, which is the obligation, also transfers the mortgage, which is the security interest. Once the note is sold to 
Fannie Mae, the mortgage also transfers, despite the fact that the servicer, lender or MERS' name appears in the 
land records.” 

The stated public objective of Fannie Mae and the industry for the creation of MERS and not publicly 
recording assignments of ownership was that they would be able to increase their profits from the 
securitization of mortgage loans by avoiding the costs and expense of recording assignments of 

                                                
93 Mark A. Cymrot & Amika Biggs, Report to Fannie Mae Regarding Shareholder Complaints by Mr. Nye Lavalle (May 19, 2006) (unpublished, internal 
report), available at http://4closurefraud.org/2012/02/04/ocjcase-no-5595-confidential-report-to-fannie-mae-regarding-shareholder-complaints-of-
foreclosure-fraud-by-mr-nye-lavalle/; see also Gretchen Morgenstern, A Mortgage Tornado Warning, Unheeded, N.Y. TIMES, Feb. 5, 2012, at BU1, available 
at http://www.nytimes.com/2012/02/05/business/mortgage-tornadowarningunheeded.html?pagewanted=all, Page 6  
94 Id. 
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mortgages in the public records and paying documentary stamps to local governments that would 
drastically reduce their profits. However, the real objectives were far more nefarious than that. 

Baker Hostetler, Fannie and the industry agreed with the interpretation that Article 9 of the UCC 
codified the common law rule that the “mortgage follows the note” upon proof of purchase of the 
debt. Before the Baker Hostetler Report was issued, the State of New York, State of Florida, and 
almost all other states within the United States of America revised their statutory codifications of the 
UCC in 2001 to expand Article 9 to include the sale of promissory notes as noted by Ms. Cully. 

Linda Terilli, Bruce Jacobs & Court Keeley View 
My friends and colleagues, Linda Tirelli, Bruce Jacobs & Court Keeley, have filed a few lawsuits 
detailing the same argument using Kathleen Cully’s opinions in support of their lawsuits. In one case in 
Miami, Bruce and Court successfully argued the fact that the Assignment of Mortgage was merely 
created to give the fraudulent illusion of standing and the Court found fraud on the Court. 

In their arguments, Tirelli, Jacobs and Keeley argue that newly revised N.Y. U.C.C. Law § 9-109 
(McKinney) and the mirroring Florida Statute § 679.2031 codified the common law rule that the 
mortgage follows the note. The statutes further provided that, unless the party seeking to enforce the 
mortgage and mortgage note was the loan originator, any party seeking to enforce a mortgage and 
note must present evidence that the foreclosing party owned the note (i.e. paid value to a party 
who had the right to enforce and transfer the mortgage note), and that party is in possession of the 
original note. 

They admit that their analysis is a question of first impression on whether the 2001 Amendments to 
Article 9 of the UCC creates a “Statute of Frauds” for mortgage assignments requiring proof of the 
contractual chain of title. They further argue that the security interest only follows the sale of the 
promissory note if there was evidence of a complete chain of title and chain of custody for all 
transfers from the originator to the party seeking to enforce the security instrument. 

In support of their argument, they offer that after the 2001 amendments to Article 9, the State of 
Florida revised Florida Statute §702.01 with express language stating an assignment of a mortgage 
is now a secured transaction under Article 9, allowing the banking industry to avoid the cost and 
expense of recording mortgage assignments in the public records. Moreover, Official Comment 
Number 7 to Florida Statute §679.1091 which mirrors N.Y. U.C.C. Law § 9-109 (McKinney) expressly 
provided that any attempt to obtain or perfect a security interest in a mortgage loan by non-Article 
9 law, such as by recording an assignment of mortgage without more, would be wholly ineffective. 

Bear in mind, that these amendments came into being a few years after I started questioning CEOs of 
major banks and Wall Street firms about lost notes, foreclosure practices and that these alleged 
securitizations were not true sales due to recourse provisions and should be on balance sheet 
transactions. 

Yet, despite the clear changes to New York and Florida law confirmed by the Baker Hostetler report 
that bears my name, servicers across Florida and the nation continue to fabricate evidence and 
testimony about standing. They routinely and rotely argue and plead that every mortgage note on a 
residential home, which are far from uniform, are negotiable instruments despite the fact that 
promissory notes provide that additional amounts due under the note are provided for in the 
mortgage and additional protections the mortgage associated with the mortgage note, that can 
destroy the negotiability of the promissory note under the UCC. 
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Buset Decision Supports Our Collective Arguments 
In a decision that supported our collective opinions and thoughts, a Dade County, Florida judge found 
that the assignment or note/mortgage created in that case did not not document a transaction that 
occurred in 2005, as the plaintiff suggested since the transaction described in the AOM never legally 
occurred. The Court wrote:95 

…was never a transaction between MERS and/or Freemont Investment and Loan that sold Defendant’s loan 
directly to the Trust.  Not in 2012, not in 2005, not ever. The AOM is missing a key party in the chain of 
ownership, the Depositor, Freemont Mortgage Securities Corporation. 

Similarly, the undated, specific endorsement affixed to the back of the promissory note reflects the same 
defective transfer from the originator to the Plaintiff, without reference to the depositor. 

This endorsement is contrary to the unequivocal terms of the PSA, in evidence over Plaintiff’s objection, which 
required all intervening endorsements be affixed to the face of the note because there was ample room for 
endorsements on the face of the note.  There is also no evidence the endorsement was affixed before the 
originator went out of business in 2008. 

The Court finds unclean hands in the AOM and undated endorsement reflect a transaction that never happened, 
and could never happen for a securitized trust. 

The Court accepts the testimony of Defendant’s well-qualified expert witness, Kathleen Cully, who explained the 
securitization model which required the protection of assets from future bankruptcy clawbacks. There could be no 
direct sale from the originator to the trust directly. 

The Court accepts Ms. Cully’s testimony that Securitization always required a sale from the Depositor acting as a 
“middleman” between the originator and the Trust to provide bankruptcy remoteness in the event the originator 
went bankrupt. 

The court went on to give further facts and opinions, especially how she agreed with Ms. Cully expert 
opinions as well as the arguments and opinions of my colleagues and myself. This is especially true as 
to my decade-old arguments and opinion about the definition of “note holder” in paragraph one of 
the uniform note. As noted, the following are key excerpts taken from the Court’s Final Order.96 

At trial, Ms. Keeley explained that she received training on Ocwen’s loan boarding process which qualified her to 
give testimony to lay the foundation for the prior servicer’s records under the business records exception. Ms. Keeley 
testified the loan boarding process involved two steps. First, Ocwen confirmed that the categories for each column of 
financial data from the prior servicer matched or corresponded to the same name Ocwen used for that same column 
of financial data. 

Second, Ocwen confirmed the figures from the prior servicer transferred over such that the top figure from Litton 
became the bottom figure for Ocwen. The court notes that when testifying about Ocwen’s boarding process, Ms. 
Keeley appeared to be merely repeating a mantra or parroting what she learned the so called boarding process is 
without being able to give specific details regarding the procedure itself. 

Her demeanor at trial although professional, was hesitant and lacking in confidence in this court’s estimation as the 
trier of fact. 

Ms. Keeley admitted there was absolutely no math done to check the accuracy of the prior servicer’s records or 
numbers. The loan boarding process’ verification to ensure the trustworthiness of the prior servicer’s records is 
therefore a legal fiction. In this case, Ocwen simply accepted the prior servicer’s numbers as true without any effort to 

                                                
95 HSBC Bank USA, N.A., as Trustee For Fremont Home Loan Trust 2005-B Mortgage-Backed Certificates, Series 2005-B, vs. Joseph T. Buset A/K/A Joseph 
Thomas Buset And Margaret Buset A/K/A Margaret Jean Buset, Et. Al.,; Case No.: 12-38811 CA 01. Order Granting Defendant’s Motion for Involuntary 
Dismissal for Unclean Hands and Lack of Substantial Competent Evidence Beatrice Butchko. In the Circuit Court of the Eleventh Judicial Circuit, in and for Miami 
Dade County, Florida. 26 Apr. 2016. Print. 
96 Id. 
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audit or confirm their accuracy. The only confirmation appears to have been the check a carryover of figures from 
one servicer’s columns to the columns of another. 

Moreover, Ms. Keeley testified loans with “red flags” would never be allowed to board onto Ocwen’s system until the 
prior servicer resolved them. However, Ms. Keeley also admitted she has witnessed loans that went through the 
boarding process that had misapplied payments and substantially incomplete loan payment histories from the prior 
servicer. 

The existence of misapplied payments and incomplete payment histories in loans that went through the loan boarding 
process contradicts any suggestion that the boarding process identifies red flags and/or clears them, such that Courts 
can trust the reliability of their records. 

To support the court’s concern regarding the lack of foundation of the so called boarded records in this case, the 
Court takes Judicial Notice of the Consent Order entered in the matter of Ocwen Financial Corporation, Ocwen Loan 
Servicing, LLC by the New York State Department of Financial  Services  dated  December 22, 2014.   This Consent 
Order documents 

This Court estimates that it has presided over hundreds of foreclosure bench trials since being assigned to the 
Civil Division in 2011. The court has accordingly heard hundreds of bank witnesses testify regarding their 
company’s boarding process and has accepted thousands of documents into evidence pursuant to same. The 
boarding process and training of personnel regarding the boarding of documents varies greatly from one 
institution to another. 

Plaintiff Failed To Prove Standing By Virtue of an Endorsement and an Assignment of Mortgage Created For 
Purposes of Litigation That Both Miss a Key Line in the Title of Ownership, namely the Depositor 

Plaintiff, HSBC Bank National Association, as trustee for Freemont Home Loan Trust 2005-B mortgage Backed 
Certificates, Series 2005-B, failed to prove it is the proper owner and holder of the Defendant’s loan by virtue of the 
endorsement on the note or the assignment of mortgage. Both the endorsement and the assignment omit the 
Depositor, Freemont Mortgage Securities Corporation, from the transaction which constitutes a fatal break in the chain 
of title. 

The Defendant presented the testimony of their expert witness, Ms. Cully, who testified that the endorsement on the 
note is contrary to the instructions in §2.01 of the PSA that required a complete chain of endorsements, which would 
include the Depositor, to be placed on the face of the note so long as space allowed. The Court notes there is ample 
space on the face of the note for endorsements. 

Therefore, the Court finds that the undated specific endorsement from the originator directly to the trust found on the 
back of the note is inherently untrustworthy. The Court further questions the validity of the endorsement in that Plaintiff 
violated the Court’s order to produce the custodian’s records or documents showing when and how the endorsement 
was affixed to the original note. 

In addition, the Court accepts Ms. Cully’s testimony that the form of the endorsement and assignment would be 
grounds for the Trust to reject this loan pursuant to the PSA. There is not a complete chain of endorsements on the face 
of the note. The PSA required no assignment of mortgage, only that the Trust appear in the MERS system as the loan 
owner. For these reasons, the Court finds Plaintiff failed to prove its standing to foreclose the note and mortgage in 
this action. 

The Promissory Note Is Not A Negotiable Instrument 

The Court gives great weight as the trier of fact to the testimony of Defendant’s expert witness, Kathleen Cully. Ms. Cully 
is a Yale Law School graduate that worked her entire career in structured finance transactions since 1985. She was 
extremely well versed in the Uniform Commercial Code. Among many other tasks and accomplishments, Ms. Cully testified 
that she led the Citigroup team that created the first pooling and servicing agreement ever. She led Citigroup’s Global 
Securitization strategy. The Court finds Ms. Cully eminently qualified as an expert witness in the area of securitized 
transactions and their interplay with the Model Uniform Commercial Code. 
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Ms. Cully gave extensive testimony explaining that the negotiability of a promissory note is not a consideration in the 
securitization model. Securitization sells pools of thousands of mortgages with ever having an intention to sell each loan 
by individual negotiation. 

Moreover, securitization routinely involves the sale of non-negotiable instruments such as car loans, rent receivables, 
even David Bowie’s intellectual property rights. 

The Court finds Ms. Cully’s testimony gives a highly credible analysis of the Model Uniform Commercial Code as it 
related to the note and mortgage for the subject loan.  Her testimony on the negotiability of the promissory note is 
attached as Exhibit A. The Buset Note is attached as Exhibit B and the Buset Mortgage is attached as Exhibit C. 

The Court applies Ms. Cully’s reasoned analysis as it relates to the note and mortgage for the subject loan and to Article 
3 of Florida’s Uniform Commercial Code.  However, it is axiomatic that all promissory notes are not automatically 
negotiable instruments. 

The Court recognizes that no Florida appellate court has yet to consider Ms. Cully’s analysis.  The Court has reviewed 
the recent Fourth DCA opinion in Onewest Bank  FSB v. Nunez, (2016 WL 803542 (Fla. 4th DCA March 2, 2016)) 
which found the Uniform Secured Note provision contained in the promissory note does affect its negotiability 
because it merely references the mortgage and cites provisions governing rights in collateral and acceleration. 

The Nunez opinion states the controlling UCC law on negotiability as: 

“Florida has adopted the Uniform Commercial Code, including its provision on negotiability and enforcement of 
negotiable instruments. Under section 673.1041(1), Florida Statutes (2013), the term “negotiable instrument” means: 
[A]n unconditional promise or order to pay a fixed amount of money, with or without interest or other charges 
described in the promise or order, if it: Does not state any other undertaking or instruction by the person promising or 
ordering payment to do any act in addition to the payment of money . . . 

Section 673.1061, Florida Statutes (2013), defines “unconditional” by stating those conditions that prevent it from 
being unconditional: Except as provided in this section, for the purposes of s. 673.1041(1), a promise or order is 
unconditional unless it states: An express condition to payment; That the promise or order is subject to or governed by 
another writing; or That rights or obligations with respect to the promise or order are stated in another writing. 

A reference to another writing does not of itself make the promise or order conditional. A promise or order is not 
made conditional: (a)  By a reference to another writing for a statement of rights with   respect to collateral, 
prepayment, or acceleration. . . ."  Id. at *1-2. The Uniformed Note Provision in Nunez is identical to that found in the 
Defendant’s Promissory Note herein which provides: 

In addition to the protections given to the Note Holder under this Note, a Mortgage, Deed of Trust, or 
Security Deed (the “Security Instrument”), dated the same date as this Note, protects the Note Holder 
from possible losses that might result if I do not keep the promises that I make in this Note. That 
Security Instrument describes how and under what conditions I may be required to make immediate 
payment in full of all amounts I owe under this Note. Some of these conditions are described as 
follows: . . . Id. at *1 (emphasis added). 

This Court does not address the provision described in the Nunez opinion, instead grounding this decision on a 
myriad of other provisions of the Mortgage establishing the Note is subject to and governed by the Mortgage, rendering 
the note a non-negotiable instrument. 

Among other things, the additional protections routinely change the “fixed  amount of money” due under the 
promissory note and require additional undertakings and instructions for the borrower beyond the mere repayment 
of money. First, at page 2 of the mortgage, sub-section (G) expressly provides that “‘Loan’ means the debt 
evidenced by the Note, plus interest, any prepayment charges and late charges due under the note, AND all sums 
due under this Security Instrument, plus interest.” (emphasis added). Paragraph 3 of the Mortgage provides for the 
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payment of taxes and interest on the property. These payments are not described in the Note, which requires 
payment only of principal, interest, late fees and costs and expenses of enforcement. 

The Court finds the amounts due under the Mortgage are “other charges” that are not “described in” the Note, as 
required by §673.1041(1), Florida Statutes. That alone destroys negotiability. 

Furthermore, Plaintiff’s complaint seeks damages for all sums due under the Note and “such other expenses as may 
be permitted by the mortgage.” Standard mortgage servicing industry practice treats all sums due under the note 
and mortgage as the “loan” payoff amount or the total amount needed to liquidate in full all monetary obligations 
arising under both the Note and the Mortgage—the Loan, as defined in the Mortgage—not just the Note. 

Not only does that payoff amount include charges not described in the Note, it is much more than a mere “reference” 
to the Mortgage “for a statement of rights with respect to collateral, prepayment or acceleration”—it means that the 
Note is effectively “subject to or governed by” the Mortgage, which in turn means that it is not unconditional. See Fla. 
Stat. §673.1061. That also destroys negotiability of the Note. 

This Court finds that the Note is non-negotiable as the amounts payable under the Complaint include amounts not 
described in the Note and as the Note does not contain an unconditional promise to pay. The promise is not 
unconditional because the Note is subject to and/or governed by another writing, namely the Mortgage. Moreover, 
rights or obligations with respect to the Note itself—as opposed to the collateral, prepayment or acceleration—are 
stated in another writing, namely the Mortgage. 

Moreover, the UCC definition of “holder” would necessarily include a thief that takes by forcible transfer.   However, 
a thief would never be entitled to the equitable relief of foreclosure. Defendant correctly cites to ¶1 of the 
promissory note that expressly provides a different definition of “Note holder” from the definition of holder under 
Fla. Stat. §673.3011. 

The promissory note defines the term “Note Holder” at ¶1 as “anyone who takes this Note by [lawful] transfer and 
who is entitled to receive payments under this Note.” 

By its terms, ¶1 requires that any subsequent party attempting to enforce the note prove they came into possession of 
the note by lawful transfer and have the right to receive payments under the Note. This provision establishes the 
parties’ intention to contract out of the UCC definition of holder, so as to limit the right to enforce only to those who 
proved ownership. The Court finds the amounts due under the mortgage are “additional protections” from possible 
losses that protect the Note Holder pursuant to the Uniform Secured Note provision.  The protections necessarily affect 
the fixed amount of money due under the note. 

The Court further notes Plaintiff’s complaint seeks all sums due under the note and mortgage. Standard mortgage 
servicing industry practice treats all sums due under the note and mortgage as the “loan” payoff amount or the total 
amount needed to liquidate in full all monetary obligations arising under both the Note and the Mortgage. 

At page 4 of the mortgage, Uniform Covenant 2 entitled “Application of Payments or Proceeds” provides that 
“payments be applied in the following order of priority: (a) interest due under the Note; (b) principal due under the 
Note; and (c) amounts due under Section 3 [of this Security Instrument]. Any remaining amounts shall be applied first 
to late charges, second to any other amounts due under this security Instrument, and then to reduce the principal 
balance of the Note.” (emphasis added). 

As payments are applied to amounts due under both the note and mortgage, this Court finds the Uniform Covenant 2 
in the mortgage must be read as an integrated agreement with the promissory note that will necessarily change the 
fixed amount of money due thereunder. 

At the first paragraph of page 7, the mortgage provides: “Any amounts disbursed by lender under this Section 5 
shall become additional debt of Borrower secured by this Security Instrument. These amounts shall bear interest at the 



NO SUCH THING AS A SIMPLE FORECLOSURE! 

Page 52 

Note rate from the date of disbursement and shall be payable, with such interest, upon notice from Lender to 
Borrower requesting payment.” 

Therefore, pursuant to the Uniform Secured Note Provision of the note and Section 5 of the mortgage, forced placed 
insurance premiums become additional debt secured by the mortgage bearing interest at the note rate which changes 
the “fixed amount of money” due. 

At page 8 of the mortgage are two provisions which involve rights or obligations with respect to the promise or order 
stated in another writing and constitute instructions and undertakings of the borrower to do acts in addition to the 
payment of money. At ¶6 of the mortgage the borrower is obligated to occupy the property as a principal residence 
within 60 days after signing the mortgage and must continue to occupy the property as Borrower’s principal 
residence for a least one year. At ¶7, Borrower is obligated to maintain the property and permit lender to conduct 
inspections, including interior inspections, upon notice stating cause for the inspection. 

At ¶8 of the mortgage, “Borrower shall be in default if” borrower gave materially false or misleading information 
during the loan application process or concerning Borrowers occupancy of the property as Borrower’s principal 
residence. At ¶9 of the mortgage entitled, “Protection of Lender’s Interest in the Property  and Rights Under this 
Security Instrument” the mortgage states “any amounts disbursed by Lender under this Section 9 shall become 
additional debt of Borrower secured by this Security Instrument. These amounts shall bear interest at the Note rate 
from the date of disbursement and shall be payable, with such interest, upon notice from Lender to Borrower 
requesting payment.” At ¶14 of the mortgage entitled “Loan Charges” provides for refunds of such charges and 
states: “the Lender may choose to make this refund by reducing the principal owed under the Note or by making a 
direct payment to Borrower.” Again these additional protections for the Note Holder provided in the Uniform 
Secured Note provision in the note necessarily affect the “fixed amount of money” due under the note. 
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SECURITIZATION FRAUD, NOT SECURITIZATION FAIL 
Adam J. Levitin is a Professor of Law at the Georgetown University Law Center, in Washington, D.C., where 
he teaches courses in structured finance, consumer finance, bankruptcy, contracts, and commercial law. Housing 
finance and is a major focus of his scholarship. Levitin holds a J.D. from Harvard Law School, an M.Phil and an 
A.M. from Columbia University, and an A.B. from Harvard College. In 2013 he was awarded the American 
Law Institute’s Young Scholar’s Medal.97  

Professor Levitin has previously served as the Bruce W. Nichols Visiting Professor of Law at Harvard Law 
School, as the Robert Zinman Scholar in Residence at the American Bankruptcy Institute, and as Special 
Counsel to the Congressional Oversight Panel supervising the Troubled Asset Relief Program (TARP).98 

Professor Levitin has chaired the Mortgage Committee of the Consumer Financial Protection Bureau’s Consumer 
Advisory Board.  Before joining the Georgetown faculty, Professor Levitin practiced in the Business Finance & 
Restructuring Department of Weil, Gotshal & Manges, LLP in New York, and served as law clerk to the 
Honorable Jane R. Roth on the United States Court of Appeals for the Third Circuit. 

Professor Levitin has authored numerous articles and provided testimony before Congress regarding the 
shortcomings and failures of the mortgage servicing and securitization markets, particularly with what is known 
as the securitization fail scenario.  Professor Levitin did not receive any Federal grants nor has he received 
any compensation in connection with his testimony, and he did not testify on behalf of any organization. 

In his testimony before a congressional committee, Professor Levitin testified about what he and other 
academics and some of my colleagues commonly refer to as the securitization fail scenario. In his testimony, 
Professor Levitin testified to the following:99 

The mortgage foreclosure process is beset by a variety of problems. These range from procedural defects (including, 
but not limited to robosigning) to outright counterfeiting of documents to questions about the validity of private-label 
mortgage securitizations that could mean that these mortgage-backed securities are not actually backed by any 
mortgages whatsoever. While the extent of these problems is unknown at present, the evidence is mounting that it is 
not limited to one-off cases, but that there may be pervasive defects throughout the foreclosure and securitization 
processes. The problems in the mortgage market are highly technical, but they are extremely serious. At best they 
present problems of fraud on the court, clouded title to property, and delay in foreclosures that will increase the 
shadow housing inventory and drive down home prices. At worst, they represent a systemic risk of liabilities in the 
trillions of dollars, greatly exceeding the capital of the US’s major financial institutions. 

I have the highest admiration and respect for Professor Levitin, and that is why I detailed his credentials and 
accomplishments. However, I respectfully disagree with him on securitization fail. We should not refer to these 
frauds as securitization fail but call it was it is, securitization fraud!. These widespread abuses were 
specifically designed to defraud investors, government taxing authorities, courts, government, and borrowers 
alike. Moreover, they’ve been occurring for over three decades with no end in sight. 

I have written extensively about the frauds that have permeated the RMBS marketplace for decades. As 
shown below, I coined the term “predatory mortgage securitization” in the late 90s and placed it in my 21st 
Century Loan Sharks Report issued in 2000. Before we begin to explore the evidence of the many fraudulent 
issues related to Residential Mortgage-Backed Securitizations (“RMBS”), I believe it would be a good exercise 
to see what I wrote back in the late 90s. It's this initial research and investigation that has led to tens of 
billions in settlements for such frauds and abuses with government regulators. 

                                                
97 "Written Testimony of Adam J. Levitin Professor of Law ..."financialservices.house.gov. N.p., n.d. Web. 27 Dec. 2016 
<http://financialservices.house.gov/uploadedfiles/hhrg-113-ba00-wstate-alevitin-2>. 
98 Id. 
99 Problems in Mortgage Servicing from Modification to Foreclosure, Hearing Before the S. Comm. on Banking, Housing, & Urban Affairs, 111th Congress Cong. 
(November 16, 2010) (testimony of Adam J. Levitin). Print. 
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21st Century Loan Sharks Report 
In my 21st Century Loan Sharks report, authored in the late 90s and released in 2000, I described how 
predatory lending was not limited to subprime, small banks or mortgage companies. The largest banks and 
Wall Street investment firms including Bear Stearns, Lehman Brothers, CitiGroup, and Washington Mutual 
were all guilty of predatory lending practices. 

I highlighted how the mortgage industry created “special servicers” such as EMC Mortgage, Fairbanks 
Capital, Litton Loan and Ocwen that were mere toxic waste dumps for companies looking to “dump” 
predatory loans. Some of these loans were created by fraudulent and deceptive means. Critical in my writing 
then and critical to this report, were questions I asked of lawyers defending clients from what I called 
“wrongful foreclosure” that questioned if the bank or mortgage servicer they were suing or foreclosing on 
their client’s home “owned the note they’re foreclosing or collecting on?” This was the foundation of my 
“Produce The Note” strategy that took root in the nineties and rapidly spread across American courtrooms 
over the next three decades. 

On page 21, I described four [4] primary stages where predatory mortgage lending could occur that 
included:100 

1. Predatory Mortgage Securitization 
2. Predatory Mortgage Origination 
3. Predatory Mortgage Servicing 
4. Predatory Mortgage Foreclosure 

I was one of the first individuals to place the focus of these predatory abuses at the foot of Wall Street and 
what I called “Predatory Mortgage Securitization.” Bear in mind (no pun), few people and especially lawyers 
knew at this point in time, about the mass securitization of mortgages and especially its complexities. In writing 
about Predatory Mortgage Securitization, I reported for the first time, various aspects of the process that are 
now widely known and recognized by my colleagues as the “securitization fail” scenario and what I now call 
“securitization fraud!”  In my report, I wrote the following about Predatory Mortgage Securitization:101 

Predatory Mortgage Securitization is a major phase of Predatory Mortgage Lending. In most cases, it’s the first phase 
and step of the predatory mortgage lending process. Think of it like the drug traffickers and producers of the Colombian 
drug cartel. They produce, manufacture and distribute the drug and offer “protection and enforcement.” 

If the drugs weren’t manufactured, distributed and protections in place to “guarantee” their distribution to the local and 
street dealers for sale to drug addicts, we wouldn’t have a drug problem in America. Large-scale local operations would 
be too easily detectable to local authorities. 

Think of certain Wall Street investment banks in the same vein as the Colombian Drug Cartel. Local mortgage companies 
or brokers would be broke [pardon the pun] if not for the supply of ready cash available to these brokers and to 
unscrupulous home contractors. Without the purchase of notes, deeds and other financial instruments in what’s termed 
subprime and B & C credit markets by the Wall Street firms, the brokers would have no supply of money. 

The Wall Street firms sell various “securitizations” of mortgage backed securities and derivative products to institutional 
investors such as mutual funds, banks, pension funds and corporations. Many leaders and executives of the purchasers of 
this subprime paper don’t even know the effects of what their purchase is doing to millions of Americans. 

Their CFOs and brokers charged with that responsibility only examine the return on investment of such security products 
and not the risks, effects and social consequences of such investments. While some may be concerned about the various 
social consequences, the firms should more closely monitor what predatory financiers are selling. The risks may be far 
larger than stated, analyzed or contemplated. 

                                                
100 Lavalle, Nye. 21st Century Loan Sharks. Rep. Boca Raton, FL: Americans Against Mortgage Abuse, 2000. Print. 
101 Id. 
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I wrote about how my investigation and analysis found twenty-three (23) various predatory mortgage 
securitization practices that I outlined in numerical order. Below are the most pertinent predatory mortgage 
securitization practices with their corresponding numbers that are pertinent to this report with certain practices 
related to this report, accentuated and highlighted:102 

1. Securitizations that are termed and classified as “whole loan” and “true sales” “without recourse” that are really 
financing mechanisms with undocumented side deals and agreements for recourse which may not be able to be 
classified as investments in real estate and may have tax and reporting consequences for purchasers; 

3. Failing to record in country records the true and real ownership, assignment and endorsements of promissory 
notes, deeds and other mortgage documents which were part of sale, assignment or transfer; 

4. Hiding and concealing from investors documented high risk item, litigation pending, gray legal opinion letters and 
other items, court rulings, judgments, sanctions, fines, investigations and other matters or disclosure to investors in 
flings with the SEC for mortgage securitizations; 

5.  Hiding or concealing from investors the focus on predatory lending in subprime securitizations and potential 
regulatory actions; 

8. Knowingly accepting loans and not disclosing to investors problems with loan documentation; missing, altered or 
fraudulent documentation in loan file; chain of titles and ownership; threatened legal actions; current regulatory 
actions or complaints made about loans assigned; 

9. Reporting problems or improper custody, maintenance and control of promissory notes, deeds and other loan 
documents; 

10. Reporting problems in loan servicing, origination or underwriting operations; 

12. Failing to perform detailed, independent and fail-safe due diligence on individual loans being purchased; 

13. Failing to disclose the details of side deals, recourse and indemnification agreements between servicers, sellers 
and buyers; 

18. Offering for sale and securitization interests in notes, deeds or other mortgage instruments that the servicer or 
securitizer does not have a real interest in; 

19. Offering for sale and securitization interests in notes, deeds or other mortgage instruments that the servicer or 
securitizer does not have in their custody or control; 

20. Offering for sale and securitization interests in notes, deeds or other mortgage instruments that the servicer or 
securitizer has offered for sale to someone else; 

21. Offering for sale and securitization interests in notes, deeds or other mortgage instruments that the servicer or 
securitizer is owned by someone other than party identified in the prospectus; 

22. Understating historical prepayment or foreclosure rates; 

23. Failing to disclose predatory lending practices, illegal, abusive or criminal collection and foreclosure measures 
that may put portions of the loan pool at risk. 

Bear in mind; I discovered these predatory mortgage securitization practices in the mid-to-late nineties when I 
had minimal dial-up Internet access and had to travel across the nation inspecting court files, reading books, 
magazines, and conducting interviews. As you will read in the following pages, the fraudulent and abusive 
practices dealing with the RMBS market, I identified above, were later validated by the U.S. Justice 
Department. Over a decade later the U.S Justice Department entered into tens of billions of dollars in 
settlements with virtually every major bank and mortgage securitizer doing business in the United States. 

                                                
102 Lavalle, Nye. 21st Century Loan Sharks. Rep. Boca Raton, FL: Americans Against Mortgage Abuse, 2000. Print. 
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Justice Department Settlements on Securitization Fraud 

RMBS Working Group 

The RMBS Working Group was original created as a collaborative effort led by five co-chairs including 
Assistant Attorney General for the Criminal Division Lanny Breuer, Acting Assistant Attorney General for the 
Civil Division Stuart Delery, U.S. Attorney for the District of Colorado John Walsh, Director of Enforcement for 
the U.S. Securities and Exchange Commission (SEC) Robert Khuzami, and New York State Attorney General 
Eric Schneiderman.103 

The working group focused its efforts on investigating possible false or misleading statements, deception or other 
misconduct by market participants in the creation, packaging and sale of mortgage-backed securities.  The RMBS 
working group and its members’ specific efforts were law enforcement sensitive and, therefore, had to remain 
confidential. The working group: identified specific RMBS offerings for priority investigation through the use of 
various forensic tools including risk-based analytics; analyzed pending private RMBS litigation throughout the 
country for important evidentiary connections to existing law enforcement investigations; and convened 
operational meetings among investigators, attorneys, analysts and RMBS market experts and insiders. 

"The RMBS website is a new call to those insiders who know about fraud that occurred in the RMBS market, who know it's 
time to expose that fraud, and who want to help us hold accountable those individuals and institutions who broke the law 
in pursuit of bigger paydays," said Acting Associate Attorney General Tony West.  "Although the working group and its 
members have done a tremendous amount of investigative work already – including having issued more than 25 civil 
subpoenas – we know that hearing from insiders is particularly valuable.  There are scores of people who worked in 
the RMBS market who acted responsibly but who also may have witnessed greed and misconduct that crossed the 
legal line and created havoc for investors, homeowners and our economy.  We want to hear from them." 

"The working group's approach to RMBS investigations is systematic and smart – cross-agency teams comprised of 
experienced prosecutors and investigators utilizing market experts and risk-based criteria to triage transactions for 
review, and bringing to bear the entire palette range of state and federal legal theories and remedies," said RMBS 
Working Group Co-Chair Robert Khuzami, Director of the SEC’s Division of Enforcement.  “The numbers reveal the 
working group effort and commitment; the SEC alone brings to the effort more than 40 SEC staff from eight SEC 
offices trained in securitized products.  The SEC teams bring substantial ongoing investigatory work to the effort as 
well.  Since 2010, the SEC has issued over 300 subpoenas or document requests resulting in more than 30 million 
pages of documents with interviews or sworn testimony taken from over 180 witnesses, all focused on whether firms 
failed to disclose important information when selling RMBS securities.” 

The RMBS Working Group consisted of a broad coalition of state and federal officials with dedicated 
lawyers, investigators, analysts and staff. The RMBS Working Group was and still is a federal and state law 
enforcement effort focused on investigating fraud and abuse in the RMBS market that helped lead to the 
2008 financial crisis. 

The RMBS Working Group brought together more than 200 attorneys, investigators, analysts and staff from 
dozens of state and federal agencies. The group included members of the Department of Justice, 10 U.S. 
attorney’s offices, the FBI, the Securities and Exchange Commission (SEC), the Department of Housing and 
Urban Development (HUD), HUD’s Office of Inspector General, the FHFA-OIG, the Office of the Special 
Inspector General for the Troubled Asset Relief Program, the Federal Reserve Board’s Office of Inspector 
General, the Recovery Accountability and Transparency Board, the Financial Crimes Enforcement Network, 
and more than 10 state attorneys general offices around the country.104105 

                                                
103 "USDOJ: Residential Mortgage-Backed Securities (RMBS ..." www.stopfraud.gov N.p., n.d. Web. 07 Jan. 2017 
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As shown below, the RMBS Working Group filed lawsuits as well as entered into settlement agreements with 
virtually every major American and foreign banks involved in the RMBS marketplace in the United States. 
Their work and investigation validated many of my findings and opinions as described in the predatory 
mortgage securitization section of my 2000 21st Century Loan Sharks Report.106 

Credit Suisse DOJ Settlement RMBS Fraud 

Just weeks ago, as I was writing this report, Credit Suisse agreed in principle to pay U.S. regulators $2.48 
billion to settle claims it misled investors in the residential mortgage-backed securities it sold in the run-up to 
the 2008 financial crisis. Credit Suisse also agreed to provide $2.8 billion in consumer relief over five years 
from the settlement. The deal is subject to negotiation of final documentation and approval by Credit Suisse’s 
board of directors.107 

Deutsche Bank DOJ Settlement RMBS Fraud 

On the same day, Deutsche Bank said it would pay $7.2 billion to the U.S. Department of Justice, related to 
its issuance and underwriting of residential mortgage-backed securities (RMBS) and other activities from 2005 
to 2007. However, the settlement agreement was less than the $14 billion the United States asked Deutsche 
Bank to pay in September to settle the claims. That figure caused Deutsche Bank's stock to plummet and raised 
questions about the bank's stability and the risks it posed to the world’s financial system. Under its settlement, 
Deutsche Bank will pay a civil monetary penalty of $3.1 billion and provide $4.1 billion in consumer relief in 
the United States.108 

Barclays Bank DOJ Lawsuit RMBS Fraud 

The U.S. Justice Department also sued Barclays PLC, alleging the bank fraudulently sold more than $30 billion 
of mortgage securities that helped fuel the financial crisis, after long-running settlement negotiations broke 
down.109 Over the past few years, the U.S. Justice Department reached settlements with other lenders and 
Wall Street firms over mortgage-backed securities fraud. 

Bank of America DOJ Settlement RMBS Fraud 

On Thursday, August 21, 2014, U.S. Attorney General Eric Holder and Associate Attorney General Tony 
West announced that the Department of Justice reached a $16.65 billion settlement with Bank of America 
Corporation. The settlement with Bank of America was the largest civil settlement with a single entity in 
American history. It resolved federal and state claims against Bank of America and its former and current 
subsidiaries, including Countrywide Financial Corporation and Merrill Lynch. As part of this global resolution, 
the bank agreed to pay a $5 billion penalty under the Financial Institutions Reform, Recovery and 
Enforcement Act (FIRREA). The $5 billion payment was the largest FIRREA penalty ever and provide billions of 
dollars of relief to struggling homeowners. The funds helped to defray tax liability as a result of mortgage 
modification, forbearance or forgiveness. The settlement did not release individuals from civil charges, nor did 
it absolve Bank of America, its current or former subsidiaries, and affiliates or any individuals from potential 
criminal prosecution..110 

“This historic resolution - the largest such settlement on record - goes far beyond ‘the cost of doing business,’” said 
Attorney General Holder. "Under the terms of this settlement, the bank has agreed to pay $7 billion in relief to 

                                                
106 "Residential Mortgage-Backed Securities (RMBS) Working ..." www.justice.gov. N.p., n.d. Web. 07 Jan. 2017 
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struggling homeowners, borrowers and communities affected by the bank’s conduct. This is appropriate given the size 
and scope of the wrongdoing at issue.” 

“At nearly $17 billion, today’s resolution with Bank of America is the largest the department has ever reached with a 
single entity in American history,” said Associate Attorney General West. “But the significance of this settlement lies 
not just in its size; this agreement is notable because it achieves real accountability for the American people and 
helps to rectify the harm caused by Bank of America’s conduct through a $7 billion consumer relief package that 
could benefit hundreds of thousands of Americans still struggling to pull themselves out from under the weight of the 
financial crisis.” 

The Justice Department and Bank of America settled several of the department’s ongoing civil investigations. 
The investigations were related to the packaging, marketing, sale, arrangement, structuring, and issuance of 
RMBS collateralized debt obligations (CDOs), and the bank’s practices concerning the underwriting and 
origination of mortgage loans. The settlement includes a statement of facts, in which the bank acknowledged 
that it sold billions of dollars of RMBS without disclosing to investors key facts about the quality of the 
securitized loans. When the RMBS collapsed, investors, including federally insured financial institutions, 
suffered billions of dollars in losses. The bank  also conceded that it originated risky mortgage loans and 
made misrepresentations about the quality of those loans to Fannie Mae, Freddie Mac and the Federal 
Housing Administration (FHA)).111 

Goldman Sachs DOJ Settlement RMBS Fraud 

On April 11, 2016, the Justice Department, along with federal and state partners, announced a $5.06 billion 
settlement with Goldman Sachs related to Goldman’s conduct in the packaging, securitization, marketing, sale 
and issuance of residential mortgage-backed securities (RMBS) between 2005 and 2007.  The settlement 
requires Goldman to pay $2.385 billion in a civil penalty under the Financial Institutions Reform, Recovery 
and Enforcement Act (FIRREA) and also requires the bank to provide $1.8 billion in other relief, including relief 
to underwater homeowners, distressed borrowers and affected communities, in the form of loan forgiveness 
and financing for affordable housing.  Goldman also agreed to pay $875 million to resolve claims by other 
federal entities and state claims.  Investors, including federally-insured financial institutions, suffered billions of 
dollars in losses from investing in RMBS issued and underwritten by Goldman between 2005 and 2007.112 

Morgan Stanley DOJ Settlement RMBS Fraud 

On February 11, 2016, the Justice Department announced that Morgan Stanley will pay a $2.6 billion 
penalty to resolve claims related to Morgan Stanley’s marketing, sale and issuance of residential mortgage-
backed securities (RMBS).  The settlement constitutes the largest component of the set of resolutions with 
Morgan Stanley entered by members of the RMBS Working Group. As part of the settlement agreement, 
Morgan Stanley acknowledged in writing that it failed to disclose critical information to prospective investors 
about the quality of the mortgage loans underlying its RMBS and about its due diligence practices.  Investors, 
including federally insured financial institutions, suffered billions of dollars in losses from investing in RMBS 
issued by Morgan Stanley in 2006 and 2007. Justice Department officials had the following comments: 

“Today’s settlement holds Morgan Stanley appropriately accountable for misleading investors about the subprime 
mortgage loans underlying the securities it sold,” said Acting Associate Attorney General Stuart F. Delery.  “The 
Department of Justice will not tolerate those who seek financial gain through deceptive or unfair means, and we will 
take appropriately aggressive action against financial institutions that knowingly engage in improper investment 
practices.” 
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“Those who contributed to the financial crisis of 2008 cannot evade responsibility for their misconduct,” said Principal 
Deputy Assistant Attorney General Benjamin C. Mizer, head of the Justice Department’s Civil Division.  “This resolution 
demonstrates once again that the Financial Institutions Reform, Recovery and Enforcement Act is a powerful weapon 
for combatting financial fraud and that the department will not hesitate to use it to hold accountable those who 
violate the law.” 

Citigroup DOJ Settlement RMBS Fraud 

On Monday, July 14, 2014, the Justice Department, along with federal and state partners, announced a $7 
billion settlement with Citigroup Inc. to resolve federal and state civil claims related to Citigroup’s conduct in 
the packaging, securitization, marketing, sale and issuance of residential mortgage-backed securities (RMBS) 
prior to Jan. 1, 2009. The resolution included a $4 billion civil penalty – the largest penalty to date under the 
Financial Institutions Reform, Recovery and Enforcement Act (FIRREA). As part of the settlement, Citigroup 
acknowledged it made serious misrepresentations to the public – including the investing public – about the 
mortgage loans it securitized in RMBS. The resolution also required Citigroup to provide relief to underwater 
homeowners, distressed borrowers and affected communities through a variety of means including financing 
affordable rental housing developments for low-income families in high-cost areas. The settlement did not 
absolve Citigroup or its employees from facing any possible criminal charges. 

“This historic penalty is appropriate given the strength of the evidence of the wrongdoing committed by Citi,” said 
Attorney General Eric Holder. “The bank's activities contributed mightily to the financial crisis that devastated our 
economy in 2008. Taken together, we believe the size and scope of this resolution goes beyond what could be 
considered the mere cost of doing business. Citi is not the first financial institution to be held accountable by this 
Justice Department, and it will certainly not be the last.” 

The settlement included an agreed upon statement of facts that describes how Citigroup made representations 
to RMBS investors about the quality of the mortgage loans it securitized and sold to investors. Contrary to 
those representations, Citigroup securitized and sold RMBS with underlying mortgage loans that it knew 
had material defects. As the statement of facts explains, on a number of occasions, Citigroup employees 
learned that significant percentages of the mortgage loans reviewed in due diligence had material defects. In one 
instance, a Citigroup trader stated in an internal email that he “went through the Diligence Reports and think[s] 
[they] should start praying . . . [he] would not be surprised if half of these loans went down. . . It’s amazing that 
some of these loans were closed at all.” Citigroup nevertheless securitized the loan pools containing defective 
loans and sold the resulting RMBS to investors for billions of dollars. This conduct, along with similar conduct 
by other banks that bundled defective and toxic loans into securities and misled investors who 
purchased those securities, contributed to the financial crisis. 

“Today, we hold Citi accountable for its contributing role in creating the financial crisis, not only by demanding the 
largest civil penalty in history, but also by requiring innovative consumer relief that will help rectify the harm caused 
by Citi's conduct,” said Associate Attorney General Tony West. “In addition to the principal reductions and loan 
modifications we've built into previous resolutions, this consumer relief menu includes new measures such as $200 
million in typically hard-to-obtain financing that will facilitate the construction of affordable rental housing, bringing 
relief to families pushed into the rental market in the wake of the financial crisis.” 

JPMorgan Chase DOJ Settlement RMBS Fraud 

On Tuesday, November 19, 2013, the Justice Department, along with federal and state partners announced 
a $13 billion settlement with JPMorgan - the largest settlement with a single entity in American history - to 
resolve federal and state civil claims arising out of the packaging, marketing, sale and issuance of residential 
mortgage-backed securities (RMBS) by JPMorgan, Bear Stearns and Washington Mutual prior to Jan. 1, 
2009.  As part of the settlement, JPMorgan acknowledged it made serious misrepresentations to the public - 
including the investing public - about numerous RMBS transactions.  The resolution required JPMorgan to 
provide much needed relief to underwater homeowners and potential homebuyers, including those in 
distressed areas of the country.  The settlement did not absolve JPMorgan or its employees from facing any 
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possible criminal charges. This settlement was part of the ongoing efforts of President Obama’s Financial 
Fraud Enforcement Task Force’s RMBS Working Group.  

“Without a doubt, the conduct uncovered in this investigation helped sow the seeds of the mortgage meltdown,” said 
Attorney General Eric Holder.  “JPMorgan was not the only financial institution during this period to knowingly bundle 
toxic loans and sell them to unsuspecting investors, but that is no excuse for the firm’s behavior.  The size and scope of 
this resolution should send a clear signal that the Justice Department’s financial fraud investigations are far from over.  
No firm, no matter how profitable, is above the law, and the passage of time is no shield from accountability.  I want 
to personally thank the RMBS Working Group for its tireless work not only in this case, but also in the investigations 
that remain ongoing.” 

The settlement includes a statement of facts, in which JPMorgan acknowledged that it regularly represented to 
RMBS investors that the mortgage loans in various securities complied with underwriting guidelines.  Contrary 
to those representations, as the statement of facts explains, on a number of different occasions, JPMorgan 
employees knew that the loans in question did not comply with those guidelines and were not otherwise 
appropriate for securitization, but allowed the loans to be securitized – and those securities to be sold – 
without disclosing this information to investors.  This conduct, along with similar conduct by other banks that 
bundled toxic loans into securities and misled investors who purchased those securities, contributed to 
the financial crisis. 

“Through this $13 billion resolution, we are demanding accountability and requiring remediation from those who helped 
create a financial storm that devastated millions of Americans,” said Associate Attorney General Tony West.  “The 
conduct JPMorgan has acknowledged - packaging risky home loans into securities, then selling them without disclosing their 
low quality to investors - contributed to the wreckage of the financial crisis.  By requiring JPMorgan both to pay the 
largest FIRREA penalty in history and provide needed consumer relief to areas hardest hit by the financial crisis, we rectify 
some of that harm today.” 

“Today’s global settlement underscores the power of FIRREA and other civil enforcement tools for combatting financial 
fraud,” said Assistant Attorney General for the Civil Division Stuart F. Delery, co-chair of the RMBS Working Group.  
“The Civil Division, working with the U.S. Attorney’s Offices and our state and agency partners, will continue to use every 
available resource to aggressively pursue those responsible for the financial crisis.” 

“Abuses in the mortgage-backed securities industry helped turn a crisis in the housing market into an international financial 
crisis,” said U.S. Attorney for the Eastern District of California Benjamin Wagner.  “The impacts were staggering.  
JPMorgan sold securities knowing that many of the loans backing those certificates were toxic.  Credit unions, banks and 
other investor victims across the country, including many in the Eastern District of California, continue to struggle with losses 
they suffered as a result.  In the Eastern District of California, we have worked hard to prosecute fraud in the mortgage 
industry.  We are equally committed to holding accountable those in the securities industry who profited through the sale 
of defective mortgages.” “Today's settlement represents another significant step towards holding accountable those banks 
which exploited the residential mortgage-backed securities market and harmed numerous individuals and entities in the 
process,” said U.S. Attorney for the Eastern District of Pennsylvania Zane David Memeger.  “These banks packaged and 
sold toxic mortgage-backed securities, which violated the law and contributed to the financial crisis.  It is particularly 
important that JPMorgan, after assuming the significant assets of Washington Mutual Bank, is now also held responsible for 
the unscrupulous and deceptive conduct of Washington Mutual, one of the biggest players in the mortgage-backed 
securities market.” 

The settlement resolved only civil claims arising out of the RMBS packaged, marketed, sold and issued by 
JPMorgan, Bear Stearns and Washington Mutual.  The agreement did not release individuals from civil 
charges, nor does it release JPMorgan or any individuals from potential criminal prosecution. In addition, as 
part of the settlement, JPMorgan pledged to fully cooperate in investigations related to the conduct covered 
by the agreement. 

To keep JPMorgan from seeking reimbursement from the federal government for any money it paid pursuant 
to the settlement, the Justice Department required language in the settlement agreement that prohibits 
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JPMorgan from demanding indemnification from the FDIC, both in its capacity as a corporate entity and as 
the receiver for Washington Mutual.    

“The settlement announced today will provide a significant recovery for six FDIC receiverships.  It also fully protects 
the FDIC from indemnification claims out of this settlement,” said FDIC Chairman Martin J. Gruenberg.  “The FDIC will 
continue to pursue litigation where necessary in order to recover as much as possible for FDIC receiverships, money that is 
ultimately returned to the Deposit Insurance Fund, uninsured depositors and creditors of failed banks.” 

“NCUA’s Board extends our thanks and appreciation to our attorneys and to the Department of Justice, who have 
worked closely together for more than three years to bring this matter to a successful resolution,” said NCUA Board 
Chairman Debbie Matz.  “The faulty mortgage-backed securities created and packaged by JPMorgan and other 
institutions created a crisis in the credit union industry, and we’re pleased a measure of accountability has been reached.” 

“JPMorgan and the banks it bought securitized billions of dollars of defective mortgages,” said Acting FHFA Inspector 
General Michael P. Stephens.  “Investors, including Fannie Mae and Freddie Mac, suffered enormous losses by purchasing 
RMBS from JPMorgan, Washington Mutual and Bear Stearns not knowing about those defects.  Today’s settlement is a 
significant, but by no means final step by FHFA-OIG and its law enforcement partners to hold accountable those who 
committed acts of fraud and deceit.  We are proud to have worked with the Department of Justice, the U.S. attorneys in 
Sacramento and Philadelphia and the New York and California state attorneys general; they have been great partners and 
we look forward to our continued work together.” 

The attorneys general of New York, California, Delaware, Illinois and Massachusetts also conducted related 
investigations that were critical to bringing about this settlement. 

“Since my first day in office, I have insisted that there must be accountability for the misconduct that led to the crash of the 
housing market and the collapse of the American economy,” said New York Attorney General Eric Schneiderman, Co-
Chair of the RMBS Working Group.  “This historic deal, which will bring long overdue relief to homeowners around the 
country and across New York, is exactly what our working group was created to do.  We refused to allow systemic frauds 
that harmed so many New York homeowners and investors to simply be forgotten, and as a result we’ve won a major 
victory today in the fight to hold those who caused the financial crisis accountable.” 

“JP Morgan Chase profited by giving California’s pension funds incomplete information about mortgage investments,” 
California Attorney General Kamala D. Harris said. “This settlement returns the money to California’s pension funds 
that JP Morgan wrongfully took from them.” 

“Our financial system only works when everyone plays by the rules,” said Delaware Attorney General Beau Biden.  
“Today, as a result of our coordinated investigations, we are holding accountable one of the financial institutions that, by 
breaking those rules, helped cause the economic crisis that brought our nation to its knees.  Even as the American people 
recover from this crisis, we will continue to seek accountability on their behalf.” 

“We are still cleaning up the mess that Wall Street made with its reckless investment schemes and fraudulent conduct,” 
said Illinois Attorney General Lisa Madigan.  “Today’s settlement with JPMorgan will assist Illinois in recovering its 
losses from the dangerous and deceptive securities that put our economy on the path to destruction.” 

“This is a historic settlement that will help us to hold accountable those investment banks that played a role in creating and 
exacerbating the housing crisis,” said Massachusetts Attorney General Martha Coakley.  “We appreciate the work of 
the Department of Justice and the other enforcement agencies in bringing about this resolution and look forward to 
continuing to work together in other securitization cases.” 
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THE TRUE SALE ISSUE IN RMBS DEALS 
Since the late 90s, I have written extensively about the "true sale" issue related to mortgage-backed 
securitization. In the late 90s, I was researching the securitization of mortgage loans and who could be held 
responsible for predatory mortgage servicing and securitization practices. 

As part of that process, I interviewed executives and analysts of several rating agencies. It was there that I 
learned about the issues of “true sales!” One executive educated me on the true sale issue and how it was a 
potential large dam to break, rather than a waterfall of payments. This was based on the “collective view” 
that the entire securitization model had been built on very murky and gray legal opinion letters that prominent 
law firms wrote that in very couched terms said that ABS and MBS securitizations were true sales where and 
the assets were bankruptcy remote. 

Mortgage-backed securitization deals hinge on the transfer of assets to the securitization vehicle being a "true 
sale," meaning that they are the property of the securitization vehicle and not the assets of the originator or 
aggregator and commonly called “bankruptcy remote.” This means that the assets cannot be claimed as part 
of the originator or aggregator's bankruptcy estate if they declared bankruptcy as so many mortgage 
originators did in the last decade. This is the most important issue in any securitization. Investors want to be 
repaid in the event of an originator's bankruptcy. If the trust owns the receivables, its investors will continue to 
be repaid; if not, their right to be repaid could be suspended and subject to possible impairment.  

However, the RMBS trust’s will only own the receivables if the transfer of those receivables from the originator 
to the SPV constitutes a sale under applicable bankruptcy law, commonly referred to as a "true sale." What 
constitutes a true sale is arguably slightly different for bankruptcy, tax, accounting, and bank regulatory 
purposes. Institutional investors like securitized assets because the assets are, in theory, impervious to the fate 
of the originator or aggregator.  However, that may not be true if the originator/aggregator services or 
provides maintenance or warranties for the securitized asset. 

My Reports & Warnings on the True Sale Issue 
In my 1999 PredBear Report, I warned of various effects of Bear Stearns and EMC Mortgage actions upon 
institutional investors and trustees related to their subsidiary’s mortgage-backed securitization practices.  

On page 17, I warned that rulings by courts, the SEC or other government agencies that sales of securities 
were not “true sales” as represented to investors, SEC and security credit rating agencies could have a 
negative effect on investors and financial markets. On page 21, I wrote that "certain transactions, including 
the Savings of America deal, were not actual whole loan sales, but rather sham sales that were classified as 
'true” sales' to mislead investors, government regulators, and borrowers." 

On page 42, in referring to the SOA deal, I wrote that "indemnification agreements and repurchase clauses 
also made the SOA deal, not a true sale. The SOA transaction was represented to me, my family, courts and 
government agencies as a true sale "without recourse." In fact, it was a complex derivative "financing scheme" 
and sale of servicing rights, not of mortgages since the sale had full recourse provisions and was never a sale 
without recourse. In describing this sham transaction, on page 103 of the PredBear Report I wrote the 
following: 

The origination of this scandal began in the savings and loan liquidation crisis of the late 80s and early 90s. Bear 
Stearns, as a financial advisor to SOA’s parent company, helped create an alleged “whole sale” of SOA loan 
portfolio assets to EMC. 
 
At the time, SOA needed to “park off its books” non-performing loans that they needed to write down. If this write 
down had been taken when required, SOA would have been technically insolvent according to existing standards at 
the time and would have needed to be liquidated or sold. They could not use a goodwill write down at the time. 
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In an effort to avoid such an action, H.F. Ahmanson, with the help, support and counsel of Bear Stearns, created a 
limited partnership called California Loan Partners. SOA sold an approximate $2,4 billion loan portfolio of 
approximately 8000 loans to California Loan Partners “without recourse.” On the same date, California Loan 
Partners allegedly “sold’ the same portfolio to EMC. 
 
However, the sale to EMC was sold “with recourse” which technically was not a whole loan sale. SOA, EMC and Bear 
Stearns then went to great lengths to hide the “true nature” of this transaction and the fact that this was not a “true 
sale” but an elaborate and creative “financing scheme” that still exists to this day. Side deals and agreements were 
created whereby SOA and later Washington Mutual have compensated EMC and Bear for shortfalls, expenses 
related to litigation, liabilities and other obligations. 
 
Bear Stearns and EMC sister and affiliated companies then sold mortgage-backed securities and collateral 
obligations to various institutional investors in pools consisting of the SOA loans. SOA and EMC even went to the 
extent of having promissory notes, deeds of trusts and mortgages stamped with sale endorsements that claims a sale 
from California Loan Partners to EMC “without recourse.” Some of these documents were recorded and others not. 
 
In fact, EMC, SOA and Washington Mutual claim that “hundreds” [and perhaps “thousand’s] of these notes were lost 
or destroyed without any explanation [see EMC and Washington Mutual affidavits in various courts attached as 
Exhibit 91. 
 
In reality, it would be impossible for such a large amount of “negotiable” instruments of such enormous value, 
exceeding tens of millions of dollars, to be lost or destroyed without an explanation or investigation into such a loss. 
This investigation has discovered that such notes were not lost or destroyed. 
 
In reality, many of these notes and mortgages were bartered, assigned, sold and traded like cheap baseball cards 
from one investor, trustee or bank to another. In many cases, the actual assignments were only “book-entry” computer 
transactions or were accomplished by various “allonges” executed by EMC that were never recorded. The motives, 
purposes and reasons behind EMC’s and Washington Mutual’s refusal to produce the actual mortgages and 
promissory notes include: 

 
(a) The notes and mortgages are not under the direct control and custody of EMC 
or Washington Mutual; 
 
(b) The notes and mortgages show a different chain of title and ownership in due 
course than what has been reported to the courts, the borrowers and/or 
recorded in county land records; 
 
(c) The notes and mortgages have been assigned to others in various pools of 
mortgage related securitizations and as such are held in the control and 
custody of various trustees and document custodians in their vaults; 
 
(d) EMC and Washington Mutual, while the servicer of the note or mortgage, are 
not the actual owners of the note or mortgage upon which they attempt to 
foreclose upon in their own name, rather than the name of the trustee or 
actual investor in the note or mortgage. 

 

In my 21st Century Loan Sharks report, I wrote about “securitizations that are termed and classified as ‘whole 
loan’ and ‘true sales’ ‘without recourse that are really financing mechanisms with undocumented side deals and 
agreements for recourse which may not be able to be classified as investments in real estate and may have 
tax and reporting consequences for purchasers.” 

In 2004, I authored a report on Predatory Lending & Servicing Practices & Their Effect On Corporate 
Compliance, Conduct, Ethics & Accounting. I disseminated the report to virtually every CEO and board of 
directors of major secondary mortgage market participants. The companies I transmitted the report to 
included Fannie Mae, Freddie Mac, JPMorgan Chase, WAMU, EMC Mortgage, Ocwen, PMI, BankOne, 
Countrywide, CitiGroup, Option One and many more lenders and servicers. 
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On the very first page of my 2004 report, I wrote: “the treatment of certain mortgage-backed securities as 
‘true sales’ that may not be true sales, but creative financing of receivables with moral, implicit or secret recourse 
agreements could mean that such assets and their liabilities be reported on a company’s balance sheet.” It was this 
report that was the impetus for the 2006 Baker & Hostetler Fannie Mae Report that bears my name. I 
addressed the true sale issue in several paragraphs of my 2004 report that included the following: 

18. Such issues include: the financing of receivables that were not true sales; the use of off shore trusts as special 
purpose enterprises to hide debt that should be on the balance sheet; creating implicit, moral and side 
recourse agreements; hiding debt that should be on the balance sheet off balance sheet; using fake 
derivative trades to increase revenue; and fraudulently over-charging customers to increase revenue and the 
assumptions used for valuing mortgage servicing rights. 

 
57.  As such, many servicers conduct their own due diligence and then hold the seller to certain representations 

and warranties. The problem with this is that this hampers the true sale nature of the transaction since the 
transactions could be viewed as recourse ones that then take over the properties of a financing of 
receivables or credit line. 

 
85.  In fact, one ratings analyst informed Mr. Lavalle that the entire industry is a scam and that the true sale 

opinion letters being written by major law and accounting firms weren’t worth the paper they were written 
on since everyone knew that the majority of transactions were really financing of receivables since there 
were many side recourse agreements that the ratings firm were aware of. An article appearing in CFO 
Magazine confirms the analyst’s concerns. This article can be found at 
http://www.cfo.com/article/1,5309,9621||M|586,00.html?f=home_featured . 

87. This article is headlined False Security? Corporate insolvencies are testing whether securitization is a stable 
structure or a flimsy facade. 

 
88. If a bankruptcy court, like in the LTV case, were to rule that in fact the securities or mortgages are the 

property of the bankruptcy estate and had not been properly isolated in trust, then the whole industry could 
collapse and investors taking a back seat and position to other creditors. 

 
89. “In fact, at the Bond Market Association's annual meeting in New York in April of 2003, the moderator of a 

panel on asset-backed securitization (ABS) joked that this enormously popular form of structured financing 
has "proven to be bankruptcy remote — except perhaps in the event of bankruptcy." 

 
90. “For investors and honest CFOs, that's no joke. ABS and MBS products are popular because they are 

supposed to transfer illiquid corporate assets (such as receivables) to a bankruptcy-remote entity [the 
SPV/SPE], which then allows them to be repackaged and sold as securities. Once the underlying assets are 
legally separated from the company's fortunes — and its creditors — those securities typically carry higher 
ratings than the company's own debt issues.” 

 
91. It also allows the company not to carry this debt on its books. However, many companies like Enron have 

stood behind these offering with wink or nod or side agreements guaranteeing performance and the 
obligation. In such a case, if there are recourse provisions, then these true sales are not true sales at all, but 
sham financing of receivables that places investor money at risk. 

 
148. In essence, the Mr. Lavalle’s knowledge came years before the knowledge obtained in Enron, and mirrored 

directly his allegations of corporate corruption and accounting abuses in the use of off balance sheet 
accounting, special purposes enterprises and vehicles and in particular the writing of true sale legal and 
accounting opinions that major law and accounting firms knew were not worth the letterhead they were 
written on. 

 
149. In fact, Mr. Lavalle had also stated since the late nineties that he believed that Freddie Mac and Fannie 

Mae were complicit in much of the mortgage abuse in the nation and that he had evidence of them cooking 
their books. 

 
150. The true sale opinion letters, such as those used by Enron, allow companies, to hide and place debt off the 

balance sheet in various mortgage and asset backed securitization transactions using off-shore trusts and 
special purpose enterprises, that in reality are a sham financing of receivables that should be on balance 
sheet since side, implicit and not publicly disclosed recourse agreements exist between the parties. 
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151. Such abuses are now the focus of investigation by the U.S. Congress, state legislatures, the SEC, U.S. justice 
department and dozens of state and local jurisdictions across the nation. Even Alan Greenspan and the 
Federal Reserve in recent testimony before Congress are now warning of the "systemic risk" posed by the 
GSEs that Mr. Lavalle first warned of over four years ago. Prominent regulators, economists and investors, 
such as Warren Buffet, are publicly warning and debating the use of these various financial derivative 
products as posing a major threat to the U.S. economy. Mr. Buffet has called them the “real weapons of 
mass destruction.” 

Baker & Hostetler 2006 Fannie Mae Addresses My True Sale Concerns 
In 2005, Fannie Mae’s Office of Corporate Justice retained the law firm of Baker & Hostetler LLP to conduct 
an independent investigation of concerns expressed by me about several Fannie Mae business practices in 
connection with single-family mortgages.113 I accused Fannie Mae of "aiding, abetting and sanctioning ... 
predatory lending and servicing schemes," as well as committing accounting and securities fraud, and possible 
racketeering violations. 
 
I viewed Fannie Mae as having responsibility for damage inflicted on mortgage borrowers by unscrupulous 
lenders and servicers because Fannie Mae approved lenders and servicers, maintained servicer profiles and 
ratings, approved mortgage document terms and servicing requirements, and benefited from the income 
stream created by wrongdoing. I feared Fannie Mae's alleged failures could result in both civil and criminal 
liability that would affect shareholder value. Through a series of communications to members of the Board of 
Directors and others starting in December 2003, I called for an independent investigation of my 
allegations.114 
 
The Fannie Mae Board of Directors decided to conduct an internal review of my concerns and on September 
12, 2005, the Office of Corporate Justice retained Baker & Hostetler LLP to conduct the investigation and 
issue a report. 
 
The lawyers at Baker & Hostetler, Mark Cymrot and Ambika Biggs, reviewed more than 1,500 pages of 
documents that I provided to Fannie Mae Baker & Hostetler. They held 17 conversations with me and then 
identified six general areas of my concerns that included: (1) foreclosure policies and procedures, (2) 
transparency, (3) protection of promissory notes, (4) predatory servicing, (5) fraud detection and reporting, 
and (6) accounting and securities issues. Within each area, I identified multiple issues that were detailed in 
their report. In investigating these concerns, Baker & Hostetler collected documents from me, Fannie Mae and 
public sources, reviewed extensively eFannie.com, and interviewed at least 30 Fannie Mae employees.115 
 
The Baker & Hostetler Report provides a critical analysis of the true sale and accounting issues related not 
only related to Fannie Mae, but to other lenders, servicers and participants in the secondary mortgage 
market. In the Baker & Hostetler Fannie Mae Report, Cymrot and Biggs wrote the following regarding my true 
sale concerns and Fannie and their analysis of my concerns: 
 

Mr. Lavalle has focused on the following four areas: (1) impact of servicer frauds on Fannie Mae's financial 
statements; (2) the alleged failure to remove paid-off promissory notes from MBS pools; (3) the question of whether 
terms of MBS's comply with true sale accounting rules; and (4) whether the transfer of holder status to servicers 
during foreclosure proceedings are accounted for properly.116 

                                                
113 I was an owner of Fannie Mae stock and beneficiary of Pew Family Trusts that owned Fannie Mae stock and debt, and held proxies from other Fannie 
Mae shareholders. See Email dated July 22, 2005, from Nye Lavalle to Deborah M. House, Vice President and Deputy General Counsel; Daniel H. Mudd, 
President and Chief Executive Officer; and Board of Director members Stephen Ashley, Ann Korologos, Frederic Malek, Donald Marron, Leslie Rahl, H. Patrick 
Swygert, and John Wulff; and others; E-mail dated Feb. 15,2006, from Mr. Lavalle to Mark Cyrnrot and Ambika Biggs. 
114 See, i.e., E-mail dated Dec. 19,2003, from Nye Lavalle to then Fannie Mae Chairman and Chief Executive Officer Franklin Raines and other individuals; E 
mail dated Jan. 8, 2004, from Nye Lavalle to Vice President and Deputy General Counsel Deborah M. House; E-mail dated June 4, 2004, fromNye Lavalle 
to Mr. Raines, Ms. House and other undisclosed recipients; E-mail datedJuly22.2005.fromNyeLavalletoMs.House.Mr. Mudd, and Board of Director members 
Stephen Ashley, Ann Korologos, Frederic Malek, Donald Marron, Leslie Rahl, H. Patrick Swygert, and John Wulff, and others; E-mail dated July 25, 2005, to 
the individuals referenced in July 22, 2005 email; E-mail dated July 26, 2005, from Nye Lavalle to the individuals referenced in the July 22, 2005, e-mail. 
115 Mark A. Cymrot & Amika Biggs, Report to Fannie Mae Regarding Shareholder Complaints by Mr. Nye Lavalle (May 19, 2006) (unpublished, internal 
report), available at http://4closurefraud.org/2012/02/04/ocjcase-no-5595-confidential-report-to-fannie-mae-regarding-shareholder-complaints-of-
foreclosure-fraud-by-mr-nye-lavalle/; see also Gretchen Morgenstern, A Mortgage Tornado Warning, Unheeded, N.Y. TIMES, Feb. 5, 2012, at BU1, available 
at http://www.nytimes.com/2012/02/05/business/mortgage-tornadowarningunheeded.html?pagewanted=all, Page 6 (“Baker & Hostetler Report”) 
116 Baker & Hostetler Report, Pages 14 – 15. 



NO SUCH THING AS A SIMPLE FORECLOSURE! 

Page 66 

 
Mr. Lavalle also claims that Fannie Mae's policy of removing certain loans from MBS pools raises questions as to 
whether the sale is a "true sale," which affects its accounting treatment. The Rudman Report discovered one true sale 
issue, which Fannie Mae is now taking steps to address. In addition, Fannie Mae did not obtain true sale legal 
opinions prior to the recent restatement. It now has two law firms reviewing true sale questions.117 
 
Mr. Lavalle questions how Fannie Mae and Freddie Mac are dealing with the issue of"true sales" in securitization 
transactions. He claims that the majority of securitization transactions is not true sales, but instead is the financing of 
receivables that should be accounted for on the balance sheet.118 He asserts that some of these sales may not be true 
sales because the transactions contain recourse provisions that require the lender to repurchase the loan from the pool 
or replace it if there is a problem with the loan.119 He also claims that Fannie Mae has "side and verbal implicit and 
moral recourse agreements with many ... parties and counter-parties to various securitization transactions."120121 
 
Mr. Lavalle has asked, "Once in a SPY /SPE or QSPE trust, what time period can a note that has gone 'into trust' be 
allowed to come out for a discovered fraud, problem, foreclosure or default? ... lf after a certain time period, doesn't 
this practice constitute a violation of the 'true sale' provisions and mandate that such assets and liabilities be carried 
on balance sheet? Doesn't this destroy the 'trust' and 'remote bankruptcy' treatments?" 122123 
 
True Sale Opinions 
 
Mr. Lavalle has questioned whether Fannie Mae's policy of removing certain loans from MBS trusts negates the "true 
sale" qualities of a transaction.124 As previously explained, Fannie Mae can require lenders to repurchase mortgages 
for a variety of reasons, such as violations of a selling warranty, improper servicing that has adversely affected the 
value of portfolio mortgages, ARMs in MBS pools have been converted to fixed-rate mortgages, or MBS pool 
mortgages have 24 payments past due.125126 
 
Instead of requiring the lender to repurchase a delinquent special servicing option MBS pool mortgage, Fannie Mae 
also can automatically reclassify the mortgage as a portfolio mortgage.127 Mr. Lavalle asserts that recourse 
provisions requiring or allowing lenders to repurchase loans or take loans out of an MBS pool may mean that the 
initial sales transaction was not a "true sale" and should not be accounted for as such.128129 
 
For tax and accounting purposes, when lenders sell whole mortgages to Fannie Mae, those loans are recorded on 
Fannie Mae's balance sheet as assets.130 131When a lender sells loans to Fannie Mae to be securitized, the loans are 
not recorded on Fannie Mae's balance sheet because they are not Fannie Mae's assets.132 Rather, a trust is 
established under the trust indenture and the assets are placed in that trust.133 Fannie Mae “holds the mortgage 
loans, in [its] capacity as trustee under the trust indenture, for the benefit of all the holders of certificates of the same 
issue.”134 Farmie Mae issues certificates that represent a fractional undivided beneficial ownership interest in the pool 
of loans.135 "Each beneficial owner of a certificate will be considered to be the beneficial owner of a pro rata 
undivided interest in each of the mortgage loans included in that particular pool” and “must report on its federal 

                                                
117 Baker & Hostetler Report, Page 16. 
118 Telephone interview with Nye Lavalle (Nov. I, 2005); E-mail dated Dec. 19, 2003, from Nye Lavalle to then Fannie Mae Chairman and Chief Executive 
Officer Franklin Raines and other Fannie Mae employees as well as other individuals. 
119 Telephone interview with Nye Lavalle (Nov. I, 2005). 
120 E-mail dated July 22, 2005, from Nye Lavalle to Mr. Mudd, Ms. House, and various members of Fannie Mae's Board of Directors. 
121 Baker & Hostetler Report, Page 135. 
122 Nye Lavalle, report on his allegations against Fannie (Feb. 2, 2006) (unpublished report), sent as attachment to email dated Feb. 2, 2006, to Mark 
Cymrot. 
123 Baker & Hostetler Report, Page 135. 
124 Nye Lavalle, report on his allegations against Fannie Mae (Feb. 2, 2006) (unpublished report), sent as attachment to e-mail to Mark Cymrot (Feb. 2, 2006 
10:25 EST). 
125 Fannie Mae Selling Guide, 1-208. 
126 Baker & Hostetler Report, Page 139. 
127 Id. 
128 E-mail dated Dec. 19, 2003, from Nye Lavalle to frank Raines and others. 
129 Baker & Hostetler Report, Page 139. 
130 Interview with Kirk Silva, Vice President in Accounting Policy (Nov. 23, 2005); Interview with Greg Williams, Director of Finance (Nov. 8, 2005). 
131 Baker & Hostetler Report, Pages 139 – 140.  
132 Mortgage Backed Securities: Basics of Fannie Mae MBS: Basics of MBS Market & Pools, available at http://www.fanniemae.com/mbs/mbsbasicslmarket. 
See also U.S. Securities and Exchange Commission, form !OK, Annual Report for fiscal year ended December 31, 2003, p. 90 (Fannie has since determined 
that "its previously filed interim and audited financial statements for the periods from January 2001 through the second quarter of 2004 must be restated 
and should no longer be relied upon."). 
133 Interview with Kirk Silva, Vice President in Accounting Policy (Nov. 23, 2005). See also Single-Family MBS Prospectus, January 1, 2006, p. 18. 
134 Single-Family MBS Prospectus, January I, 2006, p. 18. 
135 Id. at 18. 
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income tax return its pro rata share of the entire income from each mortgage loan in that particular pool, consistent 
with the beneficial owner’s method of accounting.”136137 
 
The only circumstance in which a loan in a pool for securitization would be recorded on Fannie Mae's accounting 
books is if the loan becomes delinquent and Fannie Mae purchases it out of the pool.138 In all other cases, the trust 
holds the assets.139140 In order for Fannie Mae to keep an MBS trust's assets off-balance sheet, the trust must meet 
certain criteria that establish it as a Qualified Special Purpose Entity ("QSPE").141 Under Financial Accounting 
Standard ("FAS") No. 140, the trust must be beyond the reach of the entity to qualify as a QSPE. If the trust does not 
meet the requirement for a QSPE, FASB Interpretation ("FIN'') No. 46 requires the party that stands to gain or lose 
the most from a Special Purpose Entity ("SPE'') whose ownership is otherwise unclear to consolidate the SPE's financial 
data in its own statements.142143 
 
The Rudman Report addresses situations in which Fannie Mae invests in MBS that it guarantees. From time to time, 
Fannie Mae acquires interest in MBS, and at times, it has acquired 100 percent of the MBS from certain trusts.144 
When FIN 46 was adopted in 2003, Fannie Mae had to determine whether those trusts should be consolidated into 
its balance sheet.145 It created Megas, trusts into which it transferred wholly-owned MBS trusts, and then sold one 
percent of the beneficial interest in each Mega to a third party.146 Fannie Mae believed this would enable it to avoid 
consolidating the trusts onto its balance sheets because it would no longer have the unilateral ability to dissolve the 
trusts.147 This approach proved to be incorrect, and management is now reviewing these transactions as part of its 
restatement effort.148149 
 
With respect to other aspects of the true sale issue, Fannie Mae did not obtain independent true sale opinions prior to 
its current financial restatement.150 Fannie Mae is in the process of reviewing transactions to determine whether they 
constitute true sales and has retained two law firms to provide legal opinions on the issue.151 We, therefore, have not 
addressed this issue further.152 

 
As you can see, the Baker & Hostetler attorneys clearly documented my concerns and allegations on the true 
sale issues. Yet, in the end, they punted to former U.S. Senator Rudman and two other law firms to address the 
true sale issues I first raised with Fannie Mae’s CEO and board in 2003.   

Why True Sales Matter 
As in any asset, someone has to be the legal owner and have legal title to a mortgage loan. One cannot sell 
or assign an asset they do not have ownership in and title to. Even if you agree to buy the Brooklyn Bridge 
from me for $2 Billion and we execute 10,000 pages of contracts and agreements, and you deliver $2 Billion 
to my bank account, you won’t have title or ownership of the Brooklyn Bridge unless I owned and had title to 
the bridge. In legal parlance, this is often referred to nemo dat quod non habet or simply, the nemo dat rule. 

Nemo dat literally means that “no one gives what he doesn’t have!” Thus, someone must be the “legal” owner 
of a mortgage loan sold. In mortgage-backed securitization trusts, this legal owner was often fictional since 
the evidence we possess today shows that the alleged depositors to these trusts never took physical possession 

                                                
136 Id. at 45, 46. 
137 Baker & Hostetler Report, Page 140. 
138 Interview with Dror Oppenheimer, Vice President for Asset Development and Management (Dec. 7, 2005). In some cases, Fannie Mae purchases the loan 
from the pool if the borrower is four months delinquent. In other cases, Fannie Mae does not purchase the loan until the point of foreclosure. See alsu Interview 
with Greg Williams, Director of Finance (Nov. 8, 2005). Sometimes when the trust creates MBS, Fannie purchases the MBS. In those cases, the MBS that are 
reflected on Fannie Mae's accounting books are investments. 
139 Interview with Kirk Silva, Vice President in Accounting Policy (Nov. 23, 2005). There is not a separate accounting book for the trust. 
140 Baker & Hostetler Report, Page 140. 
141 Id. 
142 Tim Reason, “FIN 46 and Balance-Sheet Consolidation.” CFO Magazine. September 24, 2004. 
143 Baker & Hostetler Report, Pages 140 – 141. 
144 Rudman Report, p. 16. 
145 Id. 
146 Id. 
147 Id. 
148 Id. at 16 – 17. 
149 Baker & Hostetler Report, Page 141. 
150 Interview with Kirk Silva, Vice President in Accounting Policy (Nov. 23, 2005). 
151 Id. 
152 Baker & Hostetler Report, Page 141. 
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or legal ownership of borrower’s promissory notes and mortgages. It is only the depositor that could sell, 
transfer and convey the ownership and legal title to a borrower’s loan to the RMSB trust. 

The actual physical transfer of the note and ownership of the loan was necessary since the cash flows from the 
loans were to go from the borrowers to the securitized trust so that the payments would be tax exempt. A 
failure to accomplish the sale according to the provisions contained in each securitized trust’s governing 
agreement, typically a pooling and servicing agreement or trust indenture, has three far-reaching 
consequences for an RMBS trust. 

First, if the trust did not take physical possession of the notes and mortgages, it may not have perfected legal 
title to the note and loan and Internal Revenue Code, specifically 26 U.S.C. § 860G(d)(1), provides for a 100 
percent tax penalty on any non-complying cash flows.153  Next, in order for the RMBS trust’s ownership of the 
mortgage loans to be “bankruptcy remote,” and not to be clawed back and claimed as assets of the selling 
originators, there had to be a clear sale and transfer of the mortgage notes and assets through a chain of 
securitizing parties up through the depositor and onto each trust. 

If this was not accomplished, as in the LTV case that is cited in this report, bankruptcy trustees and originating 
lenders may attempt to make the alleged securitized assets their own. This is precisely the reason that 
securitized trusts were created as “special purpose vehicles” (“SPVs”) for the sole purpose of taking legal title 
to securitized loans.154 The RMBS then represented and certified to investors in RMBS, that the purchase was a 
“true sale” by FASB 140. However, as shown in this report and other writing, this was a legal fiction, the deals 
never really happened. This is why I refer to this process as Securitization Fraud, not Securitization Fail! 

The evidence at hand and as written about in this report reflects that in many cases, the trustees for RMBS 
securitized trusts originated from 2001 to 2008 didn’t obtain legal or “control” or title for many securitized 
loans according to FASB 140. The evidence reflects that the RMBS trusts and their custodians often only 
received physical possession of dummy collateral files and documents. The dummy collateral files contained 
four-color laser reproduced promissory notes; lost note affidavits and even copies or images of the original 
notes, but not the original notes themselves. The evidence also reflects that many of the original notes were 
pledged to Federal Home Loan Banks, the Federal Reserve, and other banks as part of a double pledge 
fraud scheme. That is part of the reason why the FASB changed Rule 140 on September 15, 2008, on the eve 
of the financial crisis. 

Specifically, On September 15, 2008, the FASB issued an exposure draft of a proposed statement of 
financial accounting standards, Amendments to FASB Interpretation No. 46(R), and an exposure draft of a 
proposed statement of financial accounting standards, Accounting for Transfer of Financial Assets-an 
amendment of SFAS Statement No. 140. The proposed amendments to SFAS 140 would eliminate qualifying 
special purpose entities (“QSPEs”). Additionally, the amendments to FIN 46R would replace the current 
consolidation model with a qualitative evaluation that requires consolidation of an entity when the reporting 
enterprise both (a) has the power to direct matters which significantly impact the activities and success of the 
entity, and (b) has exposure to benefits and/or losses that could potentially be significant to the entity. If an 
enterprise is not able to reach a conclusion through the qualitative analysis, it would then proceed to a 
quantitative evaluation. The proposed statements would be effective for new transfers of financial assets and 
to all variable interest entities on or after January 1, 2010.155 

                                                
153 "THE FINAL WORD ON FORECLOSURE FRAUD | Butler Liberty Law." butlerlibertylaw.com. N.p., n.d. Web. 07 Jan. 2017 
<http://butlerlibertylaw.com/final-word-foreclosure-fraud/>. 
154 Id. 
155 Fannie Mae. "SFAS No. 140, Accounting for Transfers and Servicing of Financial Assets and Extinguishments of Liabilities and FIN No. 46R, Consolidation of 
Variable Interest Entities for Fannie_Mae (FNM)." Wikinvest.com. Fannie Mae, 26 Feb. 2009. Web. 07 Jan. 2017. 
<http://www.wikinvest.com/stock/Fannie_Mae_(FNMA)/Sfas_140_Accounting_Transfers_Servicing_Financial_Assets_Extinguishments>. 
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The last obstacle for RMBS trust is if the original note or asset was never sold or lawfully transferred to the 
RMBS trust, who is claiming ownership of the note and mortgage and where are the actual proceeds of any 
payment by borrowers or a foreclosure being directed to? The true sale and many other questions make a 
modern foreclosure a complex decision for any judge. 

Ellen Brown’s “True Sale” Column 
Ellen Brown is an attorney and president of the Public Banking Institute. She is the author of twelve books 
including Web of Debt and her latest book, The Public Bank Solution, which explores successful public banking 
models historically and globally. She often writes columns for various financial blogs and her blog at 
https://ellenbrown.com.   

In a blog written on her site on March 3, 2014, she recites the USDOJ’s $13 billion settlement with JPMorgan 
Chase over their securitization issues. The focus of her article was the City of Richmond, California’s eminent 
domain lawsuit against major banks and Wall Street firms to make them renegotiate mortgage loans on 
behalf of beleaguered homeowners.  However, Ellen touched on my securitization fraud scenario, not 
securitization fail and the true sale issues I have been warning about for over two decades now. In her blog, 
Ellen wrote the following critical thoughts: 

The Securitization Fraud That Collapsed the Housing Market 

One settlement after another has now been reached with investors and government agencies for the sale of “faulty 
mortgage bonds,” including a suit brought by Fannie and Freddie that settled in October 2013 for $5.1 billion. “Faulty” is 
a euphemism for “fraudulent.” It means that mortgages subject to securitization have “clouded” or “defective” titles. 
And that means the banks and real estate trusts claiming title as owners or nominees don’t actually have title – or 
have standing to enjoin the city from proceeding with eminent domain. They can’t claim an unconstitutional taking of 
property because they can’t prove they own the property, and they can’t claim breach of contract because they 
weren’t the real parties in interest to the mortgages (the parties putting up the money). 

“Securitization” involves bundling mortgages into a pool, selling them to a non-bank vehicle called a “real estate 
trust,” and then selling “securities” (bonds) to investors (called “mortgage-backed securities” or “collateralized debt 
obligations”). By 2007, 75% of all mortgage originations were securitized. According to investment banker and 
financial analyst Christopher Whalen, the purpose of securitization was to allow banks to avoid capitalization requirements, 
enabling them to borrow at unregulated levels. 

Since the real estate trusts were “off-balance sheet,” they did not count in the banks’ capital requirements. But 
under applicable accounting rules, that was true only if they were “true sales.” According to Whalen, “most of 
the securitizations done by banks over the past two decades were in fact secured borrowings, not true sales, 
and thus potential frauds on insured depositories.” He concludes, “bank abuses of non-bank vehicles to pretend 
to sell assets and thereby lower required capital levels was a major cause of the subprime financial crisis.” 

Christopher Whalen’s Views on True Sale Issues 
After reading Ellen’s blog, I was reminded of Christopher Whalen and some of his warnings years ago about 
the true sale issue. Christopher has been in the industry for decades and is an insider whose views provide a 
glimpse into the underbelly of the securitization fraud machine. 

Whalen is an investment banker and author who lives in New York City. He is Senior Managing Director and 
Head of Research at Kroll Bond Rating Agency, where he is responsible for credit ratings for financial 
institutions, corporations, and sovereign nations. He is the author of the December 2010 book, "Inflated: How 
Money and Debt Built the American Dream," published by John Wiley & Sons. In 2014 he co-authored with 
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veteran attorney Frederick Feldkamp the 2014 book entitled “Financial Stability: Fraud, Confidence & the 
Wealth of Nations.”156 

Over the past three decades, Christopher has worked for financial firms such as Bear, Stearns & Co., 
Prudential Securities, Tangent Capital Partners and Carrington Mortgage Holdings. Christopher contributes 
articles to Zero Hedge, American Banker, Housing Wire and The National Interest. Christopher has testified 
before Congress, the Securities and Exchange Commission and Federal Deposit Insurance Corporation on a 
range of financial, economic and political issues. He appears regularly in such media outlets as CNBC, 
Bloomberg, Fox News and Business News Network.157 While searching Whalen’s blogs, I found the perfect 
explanation of the true sale issue written by Whalen for Zero Hedge.  I highly recommend reading the 
entirety of his post below while parsing each word and sentence so that each of you will come to an 
understanding of the complexity of the fraud and how we arrived at where we are today.158 

Simply stated, the largest commercial banks became “too big to fail” in large part because they used non-bank 
vehicles to increase leverage without disclosure or capital backing.  Their intent was to reduce the apparent capital 
needs of banks.  Banks’ abuse of non-bank vehicles to issue subprime securities and hide capital deficits was 
facilitated by legal counsel, auditors, rating agencies and regulators, who all pretended that four centuries of 
legal precedent regarding financial fraud had somehow never occurred.  Until 2011, FDIC rules did not preclude 
that abuse and even sheltered banks from need to disclose it to auditors and investors. 

The failure of Lehman Brothers, Bear Stearns and most notably Citigroup all were largely attributable to deliberate acts of 
securities fraud whereby assets were “sold” to investors via non-bank financial vehicles.  These transactions were styled as 
“sales” in an effort to meet applicable accounting rules, but were in fact bank frauds that must, by GAAP and law 
applicable to non-banks since 1997, be reported as secured borrowings.  Under legal tests stretching from 16th Century 
UK law to the Uniform Fraudulent Transfer Act of the 1980s, virtually none of the mortgage backed securities deals 
of the 2000s met the test of a true sale.  Under the UFTA standard, for example, any transfer that is intended to 
leave the transferor with insufficient capital is a fraud which converts a “sale” into a “secured borrowing” by the 
transferor. 

Since the purpose of most bank asset "sales" via securitization was always "capital relief," no honest lawyer 
could say that the transfers met the UFTA standard applied to non-banks.  Banks avoided balance sheet 
treatment for securitizations merely by "purporting to sell" loans to trusts.  Bank regulators allowed these “off-
balance sheet” vehicles to be excluded for the purposes of determining regulatory capital requirements.  When the 
crisis hit, it suddenly became clear that the banks’ capital was insufficient.  

Today much of the “shadow banking” system with respect to residential real estate has run off or is in the process of 
doing so, but hundreds of billions in claims against banks arising from these purported “sales” of assets remain pending 
before the courts.  Perhaps more important than prosecuting past acts of fraud connected to the creation and sale of bad 
securities, we need to clarify, going forward, what it really means to create a “sale” in the context of transfers made in an 
ABS transaction.  Unless and until we do that, the ability of banks to generate “off balance sheet liabilities” that de-
stabilize financial markets and cause crises will just morph to new forms.  TBTF will remain alive and well for 
the zombie banks. 

As noted earlier, bank abuses of non-bank vehicles to pretend to sell assets and thereby lower required capital 
levels was a major cause of the subprime financial crisis.  It now appears that a major catalyst for this came in the 
wake of accounting changes that took effect in 1997.  That’s when the FDIC adopted a “safe harbor” for bank 
securitizations to assure certain asset sales would comply with the new accounting principles.  

Thus, most of the securitizations done by banks over the past two decades were in fact secured borrowings, not true 
sales, and thus potential frauds on insured depositories.  In 2008, the Institutional Risk Analyst ran an interview with 
Professor Joseph Mason of Louisiana State University about the “good sale” issue.  He noted: 

                                                
156 "Richard Christopher Whalen biography." ww.rcwhalen.com. N.p., n.d. Web. 08 Jan. 2017 <http://www.rcwhalen.com/pdf/whalen_bio_short.pdf>. 
157 Id. 
158 Whalen, Christopher. "Zombie Love, True Sales and Why." Zero Hedge. ABC Media, LTD, 26 Feb. 2013. Web. 07 Jan. 2017. 
<http://www.zerohedge.com/contributed/2013-02-26/zombie-love-true-sales-and-why-%E2%80%9Ctoo-big-fail%E2%80%9D-really-dead>. 



NO SUCH THING AS A SIMPLE FORECLOSURE! 

Page 71 

“The subprime crisis results from a growing arbitrage of regulations and accounting rules that got out 
of hand. Right now the situation is that regulators don't want to acknowledge the problems in the 
market because to do so is to admit that they missed these same problems, in some cases going back 
30 plus years now… When I joined the OCC in 1995, I focused on securitization as an area of research. 
Securitization was growing by leaps and bounds and clearly had safety and soundness implications. 
Nobody was collecting information on it. The general view of securitization was "loans are sold" and this 
process was viewed as a good thing. But I began to look at the fact that securitization was a funding 
mechanism for banks. It is the liability side, the funding side of banks, where you really are running 
into risk. Incidentally, the liability side is where mark-to-market accounting and fair value is getting into 
trouble, posting paper gains when liability values plummet in distress. We allow banks to fund 
themselves by selling securitizations into an illiquid market. If that illiquid market breaks down, then 
your entire bank intermediation system gets a hiccup.” 

Mason’s comments in 2008 were entirely on target regarding the threat from securitization and how the zombie 
banks used off-balance sheet finance to grow their leverage and risk to several times their actual balance 
sheets.  Mason’s comments also document the indifference of regulators like the Office of the Comptroller of the 
Currency to the problems created by badly constructed bank securitizations: 

“Back in 1995 I was looking at this rapid growth in securitization and I began to suggest to my 
colleagues at OCC that we should start to monitor the phenomenon. I got tremendous indifference. This 
was around the time of the Advanta failure. I knew that there were some things going on within the 
agency because this failed bank did not have any deposits and there was some uncertainty whether the 
FDIC would liquidate the bank or just leave it to the OCC. But more than the question of the receiver, the 
Advanta portfolio was so securitized and so heavily levered that nobody knew how to value the business. 
When the bank was sold to Fleet, it was transferred as a whole business securitization where the buyer 
simply bought a majority share of the trust.” 

Mason’s comments about the Advanta transaction illustrate the serious issues created when a bank sponsor creates hidden 
liabilities via a securitization: 

“As I researched Advanta and other early examples of securitization it became clear that while we publicly toed 
the line about the validity of "true sales" when it came to securitizations, the reality was that these were 
anything but. Deals would sometimes run into legal problems - things like deals not accumulating sufficient 
reserves in the early stages to provide a buffer - which would be grounds for the deal to be called off entirely. 
While an intervention is a violation of the regulatory interpretation of true sale, nearly every time a 
securitization deal got into trouble the regulators would allow the banks to make collateral changes to these 
deals on the fly to make them work. This type of implicit recourse, especially in the world of credit cards and 
other types of consumer collateral, was the basis for much of my early academic research in the field.” 

A year before our interview, Professor Mason and my friend Josh Rosner authored a prescient paper which illustrated 
the legal uncertainties in the legal definition of a “true sale” entitled “Where Did the Risk Go? How Misapplied Bond 
Ratings Cause Mortgage Backed Securities and Collateralized Debt Obligation Market Disruptions.”  Those of you 
who are big fans of S&P, Moodys and the other ratings agencies involved in fomenting the sub-prime crisis will 
especially appreciate this excerpt: 

“In December 2000, LTV Steel filed for voluntary Bankruptcy protection under Chapter 11 in the US 
Bankruptcy Court of Northern Ohio. In their filing the Company asked the court to grant an emergency 
motion to allow them to use the collections from the securitizations and claimed that the transactions were not 
“true sales” but rather “disguised financings”. The Court granted the Company’s motion though it did not rule 
whether or not the securitizations were “true sales”.  Although this case could have caused the rating 
agencies to take the same position as the Georgia law, of ambiguity making it difficult to rate the risks to 
noteholders they chose not to. In fact, one of the agencies appeared to pressure attorneys to avoid 
commenting on the matter in legal opinions. Standard & Poor's insisted that attorneys submitting true-
sale opinions to the rating agency stop referring to LTV, noting that the court never made a final 
decision and that such citations inappropriately cast doubt on the opinion. Seven months later, in a 
delicately worded press release, S&P withdrew that prohibition—apparently because lawyers refused 
to ignore such an obvious legal land mine.” 



NO SUCH THING AS A SIMPLE FORECLOSURE! 

Page 72 

Under GAAP rules, after 1996 any transfer of a financial asset that could be unwound by a bankruptcy trustee or a 
receiver was required to be accounted for “on balance sheet,” as a secured borrowing.  That had a particularly 
large impact on banks.  By its governing law, FDIC as a receiver has arguable power to unwind any contract, and 
FDIC had never enacted a rule limiting that right.  

So, FDIC found itself faced with a choice of precluding all financial asset sales by banks or defining limits on its rights 
in receivership.  FDIC debated and adopted a “safe harbor” that gave assured sale treatment for certain 
transactions.  With post-crisis hindsight, many such transactions by banks would, without that safe harbor, be deemed 
fraudulent.  And now you know why non-banks such as Lehman Brothers used FDIC insured depositories as the conduits 
for selling residential mortgage backed securities (RMBS) to investors. 

Until FDIC’s safe harbor rule was changed in September 2011, therefore, it can be argued that the FDIC waived a 
right to challenge certain fraudulent transfers by banks.  During that period, the rule gave bank lawyers a safe 
harbor by which to provide opinions that securitizations were “true sales” even though we now know that was fiction.  

The process of changing GAAP began when an earlier accumulation of “off balance sheet liabilities” by banks 
contributed to the real estate crisis in 1989-1992.  That led the Financial Accounting Standards Board to adopt SFAS 
125 which created a mechanism requiring lawyers to provide “true sale” opinions in the context of a securitization.  
The primary example FASB looked to was a requirement for opinions on "fraudulent transfer" law that major rating 
agencies demanded before they would rate any securitization higher than the rating of its sponsor/originator.  

The reason FASB adopted the standard is simple:  Failure to comply with fraudulent transfer law converts a financial 
asset “sale” into a “secured borrowing” to the extent that the transferee, in good faith, compensates the transferor.  
Rating firms such as S&P wanted comfort from the lawyers that the assets in an RMBS, for example, were beyond the 
reach of the bankruptcy court in the case of non-banks and FDIC, as receiver, in the case of a failed bank.    

With this as FASB’s standard, auditors gained a benchmark that is not subject to manipulation.  The line is set by law.  
Failure to comply with fraudulent transfer law creates a secured loan and compliance creates a sale.  By the FDIC 
safe harbor adopted in 1997, however, banks were not required to meet the same test as non-banks, creating an 
imbalance of competition favoring the largest banks.  The zombie dance queens exploited this legal loophole and 
thereby grew their risk profiles many times over.  TBTF became inevitable.  

After extensive review, in September 2011 (effective November 2011), the FDIC abandoned its former safe harbor 
and enacted a new rule that corresponds with the treatment FASB accords non-banks.  That change finally establishes 
the “level playing field” which economists and experts have sought for US financial markets since at least 1969.  To 
be “sales” of assets, all future securitizations will require analysis of whether a fraudulent transfer has occurred.  Few 
observers have taken note of this development.  Auditors will, it appears, follow suit and adopt new guidance which 
will effectively end the ability of banks to assert that a fraudulent transfer of assets can be accounted for as a 
“sale,” as has been the case for all non-banks since 1997.  

The upshot of the rule change by the FDIC in 2011 is that banks will either have to change practices or they may not 
be able to meet the test for a “true sale.”  If they fail the test, banks may instead need to keep mortgage or other 
exposures on balance sheet, supported by whatever capital regulators establish for those transactions.  Good luck 
getting lawyers to opine in writing regarding a “true sale” transaction by zombie bank.  This development could 
mean less finance available from banks for the mortgage industry, but it may also herald the end of “too big to fail” 
with respect to the largest banks.  More important, it may lead to renewed growth of non-bank participation in a 
“true” and more stable shadow banking system.  And that will be a good thing. 

LTV Bankruptcy Scare for Securitization Market 
A great deal of the concern about the true sale issue came from a bankruptcy case related to the LTV 
Corporation. Ling-Temco-Vought (LTV). LTV was a large American conglomerate that existed from 1961 to 
2000. At its peak, it was involved in the aerospace industry, electronics, steel manufacturing, sporting goods, 
the airline industry, meat packing, car rentals and pharmaceuticals, among other businesses. It once owned 
Braniff Airlines. The company began in 1947 as Ling Electric Company, later named Ling-Temco-Vought, 
followed by LTV Corporation and eventually LTV Steel to its end in the early 2000s. 
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In July 1986, LTV Corporation filed for Chapter 11 bankruptcy protection. With $6.14 billion ($13.3 billion 
today) in total assets and $4.59 billion in debt, it was the largest bankruptcy in U.S. history to that date.159 
LTV didn’t leave Chapter 11 bankruptcy protection until June 28, 1993 in what many described b back in 
1999 as one of the longest and most complicated bankruptcies in American history.160 Yet, it was not the 
1986 complicated bankruptcy case that roiled the financial markets, Wall Street and the burgeoning 
securitization marketplace. 

On December 29, 2000, LTV Steel filed once again filed for Chapter 11 bankruptcy protection. LTV argued 
that its pre-bankruptcy securitization facilities that transferred its assets to the SPVs were not true sales, and 
therefore LTV should be able to use the collections of these receivables as "cash collateral" by giving 
adequate protection under bankruptcy law. LTV's rationale was that, without such use, it might have to cease 
its operations, thereby jeopardizing employee jobs and retiree benefits and adversely affecting the local 
economy."161CFO Magazine, in the same False Security article discussed the impact of the true sale issue in 
the LTV bankruptcy as shown below:162 

In legal terms, securitization is not viewed (as its name might seem to imply) as a secured financing. Instead, it is 
considered a “true sale” of the receivables or other corporate assets to a special-purpose entity (SPE). In most cases, 
companies continue to collect their own receivables, but the idea that legal control of those funds has passed to a 
third party is essential to the securitization structure. Auditors require a true-sale opinion from an attorney before 
approving off-balance-sheet treatment of a securitization, and credit rating agencies require the same before they 
will rate the resulting securities.163 

To date, this has generally worked. In fact, a trade-receivables securitization went unchallenged in the case of 
WorldCom, the largest bankruptcy in history. Yet the past decade has seen increasingly frequent attacks on 
securitization. Although rarely reported in the business press, these attacks have often sent shudders through the 
industry. Companies whose bankruptcies resulted in challenges to their securitizations or huge losses to investors in the 
securities include National Century, NAL Financial Group, Heilig-Meyers, LTV Steel, NextCard, Contimortgage, 
Conseco, Commercial Financial Services, and, of course, Enron.164 

Most prominent among these was the case of LTV Steel. On December 29, 2000, LTV declared bankruptcy and 
simultaneously filed an emergency motion asking for access to receivables and inventory that had long been 
securitized by a consortium of banks. The transactions, argued LTV, were not true sales but “disguised 
financings.” To the collective horror of the banks, the judge allowed LTV interim access to the cash and 
scheduled a hearing to discuss the merits of LTV’s argument. The structured-finance industry predicted dire 
economic consequences if LTV were to prevail.165 

Alarmed, Abbey National and the other banks quickly drew up debtor-in-possession (DIP) financing that was 
contingent on the company’s agreeing that the securitization had in fact been a true sale. That averted the crisis, 
but didn’t resolve the issue. Asked recently by CFO whether the true-sale question still posed a challenge to 
securitization, Tina Brozman, former chief judge of the U.S. Bankruptcy Court for the Southern District of New 
York, said, “It hasn’t been resolved to my knowledge.”166 

To date, however, cases such as LTV generally have been dismissed as aberrations by the securitization industry. Last year, 
Standard & Poor’s insisted that attorneys submitting true-sale opinions to the rating agency stop referring to LTV, noting 
that the court never made a final decision and that such citations inappropriately cast doubt on the opinion. Seven months 

                                                
159 Hayes, Thomas C. "DEBT IS $4 BILLION." The New York Times. The New York Times, 17 July 1986. Web. 27 Dec. 2016. 
<http://www.nytimes.com/1986/07/18/business/ltv-corp-files-for-bankruptcy-debt-is-4-billion.html>. 
160 St. James Press. "The LTV Corporation." History of The LTV Corporation – FundingUniverse. St. James Press, 1999. Web. 27 Dec. 2016. 
<http://www.fundinguniverse.com/company-histories/the-ltv-corporation-history/>. 
161 In re LTV Steel, Inc., No. 00-43866, 2001 Bankr. LEXIS 131 (Bankr. N.D. Ohio Feb. 5, 2001). 
162 Reason, Tim. "False Security?" CFO Magazine. CFO Publishing, 01 June 2003. Web. 27 Dec. 2016. <http://ww2.cfo.com/banking-capital-
markets/2003/06/false-security/>. 
163 Id. 
164 Id. 
165 Id. 
166 Id. 



NO SUCH THING AS A SIMPLE FORECLOSURE! 

Page 74 

later, in a delicately worded press release, S&P withdrew that prohibition — apparently because lawyers 
refused to ignore such an obvious legal land mine.167 

Kenneth Kettering, associate professor at New York Law School, argues that the securitization industry owes its 
very existence to the willingness of rating agencies to rate ABS securities based on “extravagantly hedged” 
true-sale opinions. “No competent lawyer ever gave a simple flat opinion that the asset transfers involved in a 
securitization transaction constitute a ‘true sale.’ Indeed, given the absence of controlling case law, a lawyer 
could not responsibly do so,” he wrote in a letter to Congress. “These all-but-liability-proof legal opinions 
underline the fact that the parties to a securitization transaction are knowingly assuming a serious legal risk.”168 

Defining a true sale isn’t just an academic question. It was a serious issue that I began sounding alarm bells on 
back in 1999. The issue reached higher levels of urgency during the LTV bankruptcy when LTV wouldn’t go 
away quietly. Instead, LTV asked the U.S. Bankruptcy Court for the Northern District of Ohio to permit LTV, as 
debtor-in-possession to use its receivables and inventory as part of LTV's post petition operations. The only 
problem was that rights to those receivables were previously securitized. 

The financial world was shocked when the LTV court entered an interim order authorizing LTV to use the 
securitized assets in the interim period prior to the date set for a hearing on LTV's motion. Entities involved in 
the securitizations and a host of friends of the court filed motions seeking to have the interim order modified 
to recognize the validity of the true sale of securitized assets and have those assets removed from the reach 
of the bankruptcy estate. The court, however, refused to modify the interim order and telegraphed to the 
industry how it might rule in the future. 

This sent the securitization world into a tizzy. True sale opinion letters would have to be withdrawn or severely 
modified. The securitization market could not take the shock and many banks and financial institutions could 
not take the effects of having to bring back certain assets onto their balance sheets. In order to avoid the 
court's potential adverse ruling, before the hearing, the prepetition financiers working with other banks 
assisting them settled and agreed to take priority post petition financing claims that carried a higher cost for 
LTV. 

Congress Attempts to Fix the True Sale Problem 
Congress then became involved in attempting to lift the dark gray cloud hanging over securitization. The 
Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (BAPCPA) (Pub.L. 109–8, 119 Stat. 23, 
enacted April 20, 2005), is a legislative act that made several significant changes to the United States 
Bankruptcy Code. Referred to colloquially as the "New Bankruptcy Law", the Act of Congress attempts to, 
among other things, make it more difficult for some consumers to file bankruptcy under Chapter 7; some of 
these consumers may instead utilize Chapter 13.169 It was passed by the 109th United States Congress on 
April 14, 2005 and signed into law by President George W. Bush on April 20, 2005. Most provisions of the 
act apply to cases filed on or after October 17, 2005. 

Prior to the Reform Act’s passage, there were significant attempts to resolve the gray cloud hanging over the 
true sale issue with regard to mortgage-backed and other asset-backed securitizations. Section 912 of the bill 
known as the Bankruptcy Reform Act of 2001, H.R. 333 had been circulating the halls of Congress since 1997. 
President Clinton had previously pocket-vetoed the bill, but Bush’s administration had indicated it would sign 
the bill if it came out of Congress. 

Section 912 was intended to provide brightline clarity that financings structured to effect a "true sale" of 
assets for purposes of bankruptcy would be given this effect by a bankruptcy court, thus removing the dark 
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gray cloud hanging over the industry and its lawyers. Effecting a "true sale" — as opposed to a secured 
lending — was fundamental to securitization and had generated almost 20 years of so-called reasoned legal 
opinions. That is to say, lawyer couldn’t assert a "clean" opinion that a securitized transaction was a "true 
sale," but instead had to refer to a pool of mixed precedent. Effecting a "true sale" as one of the necessary 
conditions to taking cash flow generating assets from an originator and converting them into the raw material 
for securities to be issued based on the value of those assets. In simple terms, a true sale occurs when 
ownership of an asset changes hands; the owner of an asset is someone who bears the risk of loss of an asset 
and enjoys the benefits of ownership.170 

However, on Jan. 23, 2002, Rep. F. James Sensenbrenner and Sen. Patrick Leahy, as chairmen of the 
Judiciary Committee in the House and Senate, received a letter from a group of 35 law school professors 
concerning Section 912. The letter came soon after the Enron fiasco and raised a variety of concerns about 
Section 912 including the suggestion that the legislation would open the floodgates to more Enron-like 
behavior. 

Before the letter from the law school professors, it looked like the securitization would achieve its goal of safe 
harbor legislation to remove the gray cloud over their heads. However, by September their dream was dead 
and at least one industry group was fighting against new legislation, inspired by the dramatic failure of Enron 
Corporation, that "would throw into doubt the structural integrity of several trillion dollars of existing 
[securitizations].”171 The failure to enact the securitization industry’s legislative salvation continued the long 
reality that what is so often termed the "fastest growing" multi-trillion financing technique was based on a 
foundation of doubt and risk.172 
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TODAY, ONLY COMPLEX FORECLOSURES EXIST 
As illustrated by this report, in today’s secondary mortgage marketplace, there is no such thing as a 
simple foreclosure. The complexity of a borrower’s mortgage transaction and concealment of the actual 
true lenders and parties to the transaction led to Fannie Mae, Freddie Mac and the industry adding 
language to paragraph one of the uniform promissory note that reads: “I understand that the Lender 
may transfer this Note. The Lender or anyone who takes this Note by transfer and who is entitled to 
receive payments under this Note is called the ‘Note Holder.  
 
Thus, lenders and purchasers along the way and the defined note holder in paragraph one of uniform 
promissory notes knowingly modeled and undertook the risks of default and even insured against such 
risks with private mortgage insurers and others. As part of this risk, increased points, costs, and higher 
interest rates were passed on to borrowers to cover the additional insurance, expenses and risks taken, 
even before the loan was closed. 
 
After all, it was not their money that was being lent, but the money of the real lender. The wholesale 
lenders and conduits advanced the funds to the TPO, broker, or other named lenders on the promissory 
note. In reality, most TPOs were not banks or lending institutions, but highly leveraged and financed 
mortgage sales organizations. They were created solely to add an additional layer of protection against 
liability for the known fraudulent mortgage origination and predatory loan practices promulgated 
throughout the industry. 
 
Participants (e.g., investors) in the secondary mortgage market established the underwriting guidelines 
for the purchase or guarantee of a mortgage loan. The underwriting guidelines allowed the secondary 
mortgage market participant to assess and manage the risk of loss from the borrower’s default. In fact, 
defaults are factored into the risk models used to “manufacture a mortgage loan.” 
 
Yet, exceptions to these guidelines were commonplace in order to push mortgage loans through the 
pipeline while Wall Street brokerage houses, eager for more product to sell, flooded the market with 
easy money. This reckless lending led to the financial and foreclosure crisis of 2007. Then came the Great 
Recession. All along the way, from origination to foreclosure, fraud permeated the system at each step. 
This is one primary motive for the Matryoshka Doll (i.e. nesting Russian Dolls) scheme that conceals 
each note holder and co-obligor to a borrower’s note.173 
                                                
173 See http://en.wikipedia.org/wiki/Matryoshka_doll  



NO SUCH THING AS A SIMPLE FORECLOSURE! 

Page 77 

 
Thus, when attempting to look at who all the real parties in interest to a borrower’s note, mortgage and 
loan are, you must secure the plethora of data and documentary evidence that exists for each borrower’s 
loan to identify the following chains: 
 

• Chain of Sale & Purchase Agreements Including Related MLS’ 
• Chain of Intervening Valid Endorsements 
• Chain of Intervening Valid Assignments 
• Chain of Custody of Custody for Note (Physical/Constructive) 
• Chain of Servicers (including vendors, sub-servicers and private label servicers) 
• Chain of Defined “Note Holders” (as per paragraph one of uniform note) 
• Chain of Images & Copies Made of Original Note 
• Chain of Data in Loan Transfer Histories 
• Chain of Owners/Holders in Servicing Systems of Record 
• Chain of Pledges, Sales, Purchases, Repurchases of Notes 

CONCLUSION 
A review of the many issues outlined in this report conclusively prove to any lawyer or judge that there is no 
such thing as a simple foreclosure and that virtually every modern foreclosure where securitization, Fannie 
Mae, Freddie Mac, or a transfer is involved is complex litigation with many unanswered questions. 

Who is really pushing the foreclosure action and receiving the benefits of the money? What is the effect of 
servicers using servicing advance receivables trusts to finance advances of principal and interest payments to 
investors? What is the effect of Fannie and Freddie’s guarantee? What about lender placed mortgage 
insurance? How do these affect the actual debt obligation? How much of the amounts being claimed are 
actually going to the foreclosing plaintiff or other undisclosed parties? Has the actual foreclosing trust and 
their certificate holders been made whole? 

How were any make whole payments made to any note holder accounted for towards the borrower’s 
mortgage debt obligation? Are the various payments outside the note that come from the mortgage, secured 
or unsecured, collectible or non-collectible? Was there ever a true sale? What is the chain of note holders? 
What contracts and mortgage loan schedules transferred ownership of the note? How many versions of an 
original note are there? How many copies and scans have been made? Where is the note tracking barcode 
data for each note with a barcode? Where are the document custody records? Was the note accelerated? 
Was the note ever delivered to the named lender on the note? Did a warehouse lender foreclose on the 
collateral? 

There are many questions that only competent lawyers, experts and witnesses can answer since there is no 
such thing as a simple foreclosure anymore. 
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