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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA
TERRY GENE BOLLEA professionally
known as HULK HOGAN,
Plaintiff,
vs.

Case No. 12012447-CI-011

HEATHER CLEM, et al.,
Defendants.
______________________________________/
THE PUBLISHER DEFENDANTS’ MOTION IN LIMINE ON EVIDENCE RELATING
TO PLAINTIFF’S ADMISSION THAT HE BELIEVED THE SEX TAPE(S) SHOWED
HIM MAKING STATEMENTS THAT HAVE BEEN MARKED AS CONFIDENTIAL
Defendants Gawker Media, LLC, Nick Denton, and A.J. Daulerio (the “Publisher
Defendants”) hereby move in limine on evidence relating to plaintiff’s admission that he
believed the sex tape(s) filmed in the Clems’ bedroom showed him making “several racial slurs.”
In public and in this Court, plaintiff Terry Bollea, professionally known as Hulk Hogan,
has alleged that this case is about the harm caused by a tape depicting him having sex. In
private, however, Hogan admitted a very different motivation for filing suit: He wanted to
protect his public image after being told that the sex tape(s) included footage of him making
“several racial slurs.”
In the Spring of 2012, a timeline of Hulk Hogan sex tapes circulated in the Tampa radio
community. The timeline showed that during his filmed encounters with the Clems, Hogan used
several racial slurs. A website then published still photos from a sex tape filmed in the Clems’
bedroom and suggested that the tape showed Hogan making statements “about black people.”
After Gawker later posted the Video Excerpts, Hogan was told that a sex tape showed him

making “several racial slurs.” As the timetable of events makes clear, that knowledge is what
prompted this lawsuit.
Indeed, shortly before he filed suit, Hogan sent a text message to his best friend, Bubba
the Love Sponge Clem, making clear his motivation. As Hogan explained to Clem, “I have a
PPV [pay-per-view] and I am not waiting for any more surprises because we know there is a lot
more coming.” Specifically, Hogan expressed to Clem his real concern: “[w]e know there’s
more than one tape out there” and “were told” that one “has several racial slurs.”
At trial, the Publisher Defendants plan to argue that Hogan filed this lawsuit, and has
sought an injunction and the destruction of the sex tape(s), not based on any harm from the brief
snippets of grainy footage showing him engaged in sexual activity, a subject which he has
regularly publicized, but because he was concerned that if additional footage were released it
would show him making “several racial slurs.” This argument will be based on evidence
adduced in discovery and is premised on hornbook legal principles: a party’s admissions are
admissible evidence; out-of-court statements are admissible for non-hearsay purposes and
impeachment; a litigant can ask questions at trial to build a foundation for the admission of
evidence, including to establish that evidence is subject to hearsay exceptions; and documents
can be used to refresh witnesses’ recollections. These fundamental rules of evidence apply even
when the evidence in question relates to offensive and embarrassing evidence, such as racial
slurs.
Consistent with well-established Florida law, and in anticipation of plaintiff’s likely
objections at trial, the Publisher Defendants respectfully request that the Court enter an order
permitting them to:
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(1) introduce the pre-lawsuit text message in which Hogan admitted to Bubba
Clem that “we know there’s more than one tape out there and a [sic] one that has several
racial slurs were [sic] told”;
(2) introduce, for non-hearsay purposes, documents that are a timeline and
transcript of tapes of sexual encounters between Hogan and Heather Clem in which
Hogan made “racial slurs” and Bubba Clem stated that if he “ever want[ed] to retire” he
could “use this footage of [Hogan] talking about [REDACTED] people”1;
(3) elicit the testimony, and introduce evidence, necessary to establish the
foundation for admitting those documents; and
(4) use documents that appear to transcribe Hogan’s racial slurs and Bubba
Clem’s statement about the footage to refresh witnesses’ recollections about those slurs
and that statement.
BACKGROUND
1.

On March 7, 2012, TMZ broke the news about the existence of a Hulk Hogan sex

tape. TMZ’s television show featured that news as its lead story and included a live interview
with Hogan and his personal lawyer, David Houston. See, e.g., Ex. 1 (Houston Dep. 22:14 –
25:22); see also Fugate Aff. Ex. 57.2 The night before TMZ broke the news, Hogan and TMZ
producer Mike Walters exchanged text messages and talked twice by phone. See Ex. 2 (Hogan
1

During discovery, the Special Discovery Magistrate ordered that each racial slur and
reference to African Americans in the documents produced by plaintiff and third-party witnesses,
as well as all deposition testimony referring to racial slurs and African Americans, be redacted.
For this reason, the Publisher Defendants have included the term “[REDACTED]” in this motion
and the accompanying exhibits wherever the actual text of the exhibits or testimony includes
redacted racial slurs or references to African Americans. If requested, the unredacted documents
and videotaped deposition testimony will be provided to the Court for in camera review.
2

Citations to “Fugate Aff.” are the Affidavit of Rachel E. Fugate filed in support of the
Publisher Defendants’ motion for summary judgment.
3

phone records and discovery response). Hogan and Walters have a personal relationship, as
Walters’ father and Hogan’s son worked together on a business venture in the past. See id.
(Hogan deposition testimony).
2.

In the following days, as the news of a Hogan sex tape spread, a timeline of two

Hogan sex tapes circulated through the Tampa radio community. See Exs. 3, 4 (Peirce Dep.
95:12-15, 97:4 – 100:20; Dep. Ex. 112). The timeline showed that Hogan made two racial slurs
while talking with Bubba and Heather Clem, as well as a “real [REDACTED] comment.” See
Ex. 4 (Dep. Ex. 112). It also showed that at the end of one tape, Bubba Clem allegedly said to
Heather that “[i]f we ever did want to retire all we have to do is use that footage of [Hogan]
talking about [REDACTED] people.” Id.
3.

Within weeks, a website called The Dirty posted two items that included still

images from a Hogan sex tape. See Exs. 5, 6 (Dep. Exs. 60, 63). Along with the images, the
second posting included the following caption: “Terry, do you remember what you said about
black people in this sex tape?” See Ex. 6 (Dep. Ex. 63).
4.

On October 4, 2012, Gawker posted the Video Excerpts. Those excerpts

contained only 101 seconds of footage from a tape that runs more than a half hour. See Ex. 7
(Dep. Ex. 92).
5.

In the wake of Gawker’s posting, Hogan went on a media tour to promote an

upcoming wrestling pay-per-view event. During the tour, he talked about the sex tape and his
sexual encounter with Heather Clem extensively to various national media. Although Hogan and
his lawyer told reporters that they were going to initiate legal action, they did not.
6.

On October 9, in the midst of the pay-per-view media tour, Hogan and Houston

appeared on TMZ’s television show for a previously unscheduled interview about “the leaked
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tape.” See Ex. 8 (TMZ Web Report and transcript of TMZ television interview); see also Fugate
Aff. Ex. 98. During the interview, Walters told Hogan and Houston that he “saw the tape.” Id.
According to Walters, “the tape” showed Bubba Clem telling Heather Clem that “if we ever did
want to retire, all we’d have to do is use this footage of him.” Walters read this line from a
“transcript of the end of this tape.” Id. In reporting Bubba Clem’s statement, TMZ implied that
it proved the tape was valuable because it depicted Hogan having sex, but two separate
documents obtained in discovery suggest that Bubba Clem’s actual statement expressed his view
that the tape was valuable because it was “footage of [Hogan] talking about [REDACTED]
people.” See supra ¶ 2 and infra ¶ 17. During the TMZ interview, Walters omitted that part of
the quote.
7.

After hearing Bubba Clem’s statement, Hogan asked whether TMZ could show

the tape to Houston. In response, Walters suggested that they “talk about it off the air.” See Ex.
8 (transcript of TMZ television interview). Following the interview, Houston talked to Walters.
See Ex. 1 (Houston Dep. 127:12-16). That same evening, Hogan and Walters had a lengthy
telephone conversation. See Ex. 9 (Hogan telephone records).
8.

The next day, October 10, an attorney from Los Angeles named Keith Davidson

emailed Houston about the “Hulk Hogan Tape.” See Ex. 10 (Dep. Ex. 249). Davidson identified
himself as a lawyer representing the “rights holder of the [sex tape] footage,” and someone
considering representing “the possessor of the tapes.” He said that he wanted to talk to Houston
about the tapes.
9.

On October 11, Houston and Davidson spoke by telephone. See Ex. 1 (Houston

Dep. 138:0 – 140:15). During that conversation, Davidson said that the first sex tape was sent to
Gawker “to send a warning shot” to Hogan. See id. (Houston Dep. 140:9-11). Davidson told
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Houston that Hogan should “pay him because otherwise there would be increasing problems for
Mr. Hogan.” See id. (Houston Dep. 139:14-15).
10.

On Friday, October 12, Davidson emailed Houston, stating that he had “viewed

all materials” and could discuss their contents “more substantively.” See Ex. 11 (Dep. Ex. 251).
After receiving that email, Houston spoke to Davidson. See Ex. 1 (Houston Dep. 148:11 –
150:15). Davidson again asked Houston whether Hogan “would pay him,” telling him there was
“more than one” tape. See id. (Houston Dep. 152:2 – 156:6). (The following month, Davidson
provided Houston with transcripts of the tapes, including one showing Hogan making racial slurs
and Bubba Clem’s statement that “if we ever did want to retire, all we have to do is use that
f--king footage of him talking about [REDACTED] people.” See infra ¶ 17.)
11.

On the afternoon of Friday, October 12 – after Hogan spoke with Walters and

Davidson contacted Houston – Hogan sent a text message to Bubba Clem. See Ex. 12 (BOLLEA
002658 ). In the text message, Hogan told Clem that “things are moving really fast” and
expressed the reason for his concern:
We know there’s more than one tape out there and a [sic] one that has
several racial slurs were [sic] told. I have a PPV [pay-per-view] and I am
not waiting for anymore surprises because we know there is a lot more
coming . . . .
12.

On the next business day, Monday, October 15, Hogan filed two complaints, one

in federal court against Gawker and one in state court against Bubba Clem and Heather Clem.
Both complaints sought injunctions against any future publication of footage from the sex tape(s)
and orders requiring defendants to deliver all copies of, or excerpts from, the sex tape(s) to
Hogan. See, e.g., Ex. 13 (excerpts of federal complaint).
13.

That afternoon, Hogan’s lawyers staged a press conference. They told reporters

that Hogan was demanding the delivery of all copies of the sex tape(s) to ensure their
6

destruction. See Ex. 14; see also Defs.’ Trial Exhibit 269 (video of press conference featured in
television news report). Hogan’s lawyers also stated that the lawsuit was intended to send a
warning to anyone else who might have copies of the tape(s) and be inclined to publish footage.
As Houston explained to the assembled press on the federal courthouse steps: “I’m hopeful
today [the lawsuit] sends [a] message to any other entities out there that might be considering
posting all or part of this video.” See Ex. 14.
14.

Two days later, on October 17, Howard Stern interviewed Bubba Clem about the

sex tape and Hogan’s lawsuit. During the interview, the two men had the following exchange:
HOWARD STERN: Let’s say he really is embarrassed by this.
Let’s say everything that they are reporting, these rumors that
the “N” word is being said –
MR. CLEM: But he said it.
See Ex. 15 (transcript of Howard Stern show ); see also Defs.’ Ex. 303 (Howard Stern Show,
October 17, 2012). Other news reports around this time also mentioned that the tapes of Hogan
showed him making racial slurs. For example, Philly.com, the website for The Philadelphia
Inquirer and Philadelphia Daily News, reported that “[a] source says he saw footage on one of
the surreptitious recordings of Hogan, all of which seem to have been taped in the Florida home
of the Clems, using the N-word and making other derogatory remarks about black people.” See
Ex. 16.
15.

The afternoon of the Howard Stern–Bubba the Love Sponge Clem broadcast,

Hogan’s attorneys initiated settlement discussions with Mr. Clem’s attorneys. See Ex. 17
(BOLLEA 000741-44).
16.

Hogan and Bubba the Love Sponge Clem quickly reached a settlement. See Ex.

18. The settlement provided that Mr. Clem would only make “positive” statements about Hogan
in the future and would “not disparage” him. Mr. Clem also agreed to “maintain total
7

confidentiality of all information regarding” Hogan and assigned to Hogan all of his rights,
including intellectual property rights, to the sex tape(s). The settlement agreement required
Clem to pay just $5,000.
17.

During the course of Houston’s discussions with Davidson, Davidson provided

Houston with copies of a transcript of the Hogan sex tapes. That transcript showed Hogan
(identified by the pseudonym “Bostick”) making several racial slurs. See Ex. 19 (BOLLEA
1213, 1214). Like the timeline that previously circulated in the Tampa radio community, the
transcripts showed that Bubba Clem commented to Heather Clem that “if we ever did want to
retire, all we have to do is use that f--king footage of him talking about [REDACTED] people.”
Id. (BOLLEA 1214).3

3

After Houston’s second conversation with Davidson – which took place on October 12
– Houston told TMZ that he contacted the FBI to ask for an investigation involving the sex
tape(s). See Ex. 20 (GAWKER 24003-04). That investigation centered on Houston’s claim that
Davidson had engaged in extortion. Ultimately, the federal government declined to prosecute
him or anyone else. See Ex. 21 (email from FBI agent). Following the investigation, the United
States Attorney’s Office provided Houston with copies of Davidson’s transcripts and also
informed him that it possessed “3 DVD recordings” that it was retaining during the pendency of
this litigation. See Ex. 19 (correspondence from prosecutor in U.S. Attorney’s office). This
Court previously held that tapes of any sexual encounters involving Hogan and Heather Clem are
relevant and separately held that the federal government’s records relating to its investigation of
the sex tapes were relevant and ordered Hogan and his lawyers to sign authorizations allowing
the federal government to release those records. See Ex. 22 (February 26, 2014 Order; May 14,
2014 Order; and Jan. 17, 2014 Hearing Tr. 31:1 – 33:23). Hogan challenged that order by
seeking a writ from the District Court of Appeal. After the DCA dismissed the writ petition,
Hogan and his lawyers signed authorizations, and the Publisher Defendants’ counsel submitted
requests for the records to the federal government. That request is now being considered by a
federal court. See Gawker Media, LLC v. FBI, Case No. 8:15-cv-01202-SCB-EAJ (M.D. Fla.).
8

ARGUMENT
I.

PLAINTIFF’S TEXT MESSAGE TO BUBBA CLEM
ABOUT HIS “RACIAL SLURS” IS ADMISSIBLE.
18.

Hogan’s text message to Bubba Clem is admissible. It is an admission of a party

opponent. See Fla. Stat. § 90.803(18); see also Symonette v. State, 100 So. 3d 180, 183-84 (Fla.
4th DCA 2012) (holding that party’s text messages are admissible because “they were
admissions, or the [party’s] own statements offered against him”). At trial, the Publisher
Defendants are permitted to introduce Hogan’s own statements in their defense against his
claims.4
19.

Hogan’s text message is relevant to show his motivation for filing this lawsuit and

to undercut his claim that he was harmed by the excerpts Gawker posted. It is undisputed that
Hogan did not file suit or seek an injunction until after he learned that sex tape(s) depicted him
making “several racial slurs.” Indeed, the evidence shows that Hogan’s concern was not being
depicted engaged in sexual activity – after all, he routinely talked about his sex life and body
parts on national television and radio, and even discussed these supposedly “private” matters
after Gawker’s posting, even joking about them. See, e.g., SUMF ¶¶ 56-68, 75 and exhibits cited
therein. Rather, as he wrote to Bubba Clem, he was concerned about his public image and the
possibility of “more surprises.” As the text message to Clem reveals, that concern was based on
his belief that “there’s more than one tape out there” and that unpublished footage showed
Hogan making “several racial slurs.”

4

Even if the text message was not a party admission, it still would be admissible under
several hearsay exceptions, most notably the exception allowing hearsay to establish the
“declarant’s then-existing state of mind.” Fla. Stat. § 90.803(3). Here, among other things, the
text message “prove[s] or explain[s] acts of subsequent conduct of the declarant.” Id.
§ 90.803(3)(a).
9

II.

THE TIMELINE AND TRANSCRIPT DOCUMENTS
REFLECTING HOGAN’S RACIAL SLURS ARE ADMISSIBLE
20.

Depending on the testimony and evidence adduced at trial, the Publisher

Defendants should be permitted to use the timeline and transcript documents showing that Hogan
made racial slurs and that Bubba Clem kept the recording because it depicted Hogan making
statements “about [REDACTED] people.” See Exs. 4, 19 (Dep. Ex. 112, BOLLEA 1213-14).
21.

To the extent that those documents reflect Hogan’s statements, they are

admissions of a party and are relevant to establish that his concern about the “racial slurs” was
justified.5 Fla. Stat. § 90.803(18). And, to the extent that they reflect statements by Clem, those
statements are relevant to the reason Clem kept the footage and to undercut Hogan’s damages
theory on his commercial misappropriation claim. Although Hogan claims that the Gawker
posting had value because it showed footage of sexual activity, that footage had little value.
Rather, as Clem expressed at the time, the only value of the grainy footage filmed in the Clems’
bedroom was the fact that it showed Hogan “talking about [REDACTED] people.” Clem’s
statements are admissible as “spontaneous statement[s] describing or explaining an event or
condition made while the declarant was perceiving the event or condition, or immediately
thereafter.” Id. § 90.803(1). They also show his state of mind, including his “intent, plan,
motive, [and] design.” Id. § 90.803(3).

5

At various stages of this litigation, Hogan’s attorneys have argued that evidence
suggesting Hogan made racial slurs is highly prejudicial. But, Hogan has never testified about
whether he used racial slurs while talking to the Clems after one of his sexual encounters with
Heather. As a result, the record is devoid of any actual testimony from Hogan about the
accuracy of the transcripts, whether he used the “racial slurs” mentioned in his text to Bubba, or
whether he has made those “racial slurs.” Consistent with fundamental evidentiary principles,
the Publisher Defendants should be permitted to make these inquiries at trial.
10

22.

The timeline and transcript documents also are admissible for non-hearsay

purposes. For example, the Publisher Defendants should be permitted to offer evidence that at
least one of the timelines with Hogan’s racial slurs was circulating before Gawker posted the
video. The fact that this information was being distributed locally prior to Gawker’s posting
could be used as circumstantial evidence establishing how Hogan became aware that the tapes
showed him making “racial slurs” – particularly in light of Hogan and Houston’s testimony that
they did not recall how they learned that fact.6 The timeline document therefore would not be
offered as proof that Hogan actually made the racial slurs, but to establish merely that a
document showing that he made those statements was circulating in the community and
providing grounds to show a possible basis for his concern that tapes including “several racial
slurs” might be released. The timeline document also shows that people in the local press were
discussing the Hogan sex tapes for many months, establishing their newsworthiness.
23.

Similarly, the transcript document that Houston received from Davidson is

relevant to establish why Hogan was concerned about “several racial slurs” following Houston’s
communications with Davidson. Although Houston claims Davidson did not mention the racial
slurs during their October 11 and 12 conversations, the Publisher Defendants should be permitted
to use the transcript document to impeach that claim. See Ex. 1 (Houston Dep. 180:1-25). For
example, the Publisher Defendants should be permitted to argue to the jury that Houston’s
testimony about Davidson is undermined by the timing of Hogan’s text message, his invocation

6

See Ex. 23 (Bollea Dep. 703:17 – 706:19, 765:09 – 766:18) (Hogan testifying that he
does not recall conversation with Walters on October 9 and invoking attorney-client privilege
when asked how he learned that the tapes included “several racial slurs”); See Ex. 1 (Houston
Dep. 131:22 – 132:2, 180:1-25) (Houston testifying that he could not recall if the topic of “racial
slurs” came up in his discussion with Walters and that he could not recall when Davidson
mentioned the slurs).
11

of the attorney-client privilege when asked how he learned about the racial slurs, Davidson’s
statement that he had reviewed the “materials,” and the fact that Davidson later sent a transcript
showing Hogan making racial slurs. It is simply implausible that Davidson would tell Houston
that “there would be increasing problems for Mr. Hogan” and not tell him that those problems
included footage of him making racial slurs, which is what Davidson’s transcripts showed.
Houston’s testimony is particularly implausible in light of Hogan’s text message expressing his
concern that “a lot more [was] coming,” the possibility of “surprises,” and his understanding that
the unpublished footage included “several racial slurs.”
24.

At a minimum, the Publisher Defendants should be permitted to elicit testimony

and offer evidence to establish a foundation for admitting the timeline and transcript documents,
whether to establish that Hogan made “racial slurs” while being filmed in the Clems’ bedroom,
or to show the basis for why he thought that there might be footage of him making “racial slurs.”
25.

Even if the Publisher Defendants do not offer the timeline and transcript

documents as substantive or impeachment evidence, they should be permitted to use those
documents to refresh witnesses’ recollections. See Wilcox v. State, 143 So. 3d 359, 378-79 (Fla.
2014) (“writings or objects used to refresh the memory of a witness need not be admissible
evidence”); Garrett v. Morris Kirschman & Co., 336 So. 2d 566, 569 (Fla. 1976) (recognizing
“wide latitude in the choice of writings as mnemonic aids,” even though “writings used to
prompt recollection are not necessarily admissible in evidence themselves”). For example, if a
witness testifies that he or she does not recall whether Hogan or Bubba Clem made the
statements attributed to them, the Publisher Defendants should be permitted to show the timeline
and transcript to the witnesses to see if the documents refresh their recollections.
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IV.

EVIDENCE THAT A PARTY MADE RACIAL SLURS IS
ADMISSIBLE EVEN THOUGH IT MIGHT BE PREJUDICIAL.
26.

Throughout discovery, Hogan has argued that all evidence suggesting that he

made racial slurs and that a sex tape filmed in the Clems’ bedroom depicts him making such
slurs should be off limits. His argument has been premised on the potential prejudice of
evidence concerning the slurs and the hearsay nature of certain of that evidence. As explained
above, however, Hogan’s text message referring to “several racial slurs” is not hearsay (it is a
party admission), and the timeline and transcript documents are admissible on various grounds,
including for non-hearsay reasons. Here, any prejudice caused by the admission of this evidence
is outweighed by its probative value.
27.

Florida law recognizes that although evidence of racial slurs might be

“inflammatory,” such evidence is admissible when relevant. See Lay v. Kremer, 411 So. 2d
1347, 1347 (Fla. 1st DCA 1982). As the Florida Supreme Court has explained, “there are limited
circumstances where the use of such offensive terms may be directly material to the issues in the
case or to the testimony being offered.” Jones v. State, 748 So. 2d 1012, 1023 (Fla. 1999)
(addressing trial testimony that defendant used racial slur). When evidence of a party’s racial
slurs is relevant, it is admissible so long as the testimony and argument is not an “impermissible
appeal to the biases or prejudices of the jurors.” Id.
28.

Applying this approach, the Florida Supreme Court has held that a trial court did

not err by admitting testimony that a defendant “used a racial slur” to explain the “scratches on
his face in an attempt to deny his involvement in [a] murder.” Id. The Supreme Court likewise
has held that a trial court did not err by admitting testimony that a defendant made racial slurs
“regarding the victim as well as reference to the victim’s grieving relatives” where those slurs
were “relevant to discredit [defendant’s] alibi and to explain the context of an incriminating
13

admission.” Phillips v. State, 476 So. 2d 194, 196 (Fla. 1985); see also Robinson v. State, 574
So. 2d 108, 113 (Fla. 1991) (“we reject as meritless [defendant’s] contention that his own
statement to the police officers should have been edited” “to avoid the risk of racial prejudice,”
where African American defendant stated to detectives that he shot the victim a second time
because he was concerned about “tell[ing] someone I accidentally shot a white woman”).
29.

The District Courts of Appeal also have upheld the admission of evidence that a

party used racial slurs. For example, in Clinton v. State, the court held that racial slurs were
admissible because they were “relevant to prove that [defendant] acted with a premeditated
design.” 970 So. 2d 412, 413 (Fla. 4th DCA 2007) (testimony that defendant said “die nigger
die” while stabbing victim and then screamed “I’m going to kill you nigger”). Similarly, in Lay
v. Kremer, the District Court of Appeal held that a trial court erred by barring the admission of
testimony that a civil defendant called the plaintiff a “mother-f--king nigger” because that
statement reflected defendant’s “intent” in committing the alleged assault and battery. See 411
So. 2d at 1349 (ordering that “witnesses should be allowed to repeat [defendant’s] statements
exactly as they recall them”).7
30.

Here, the evidence of Hogan’s racial slurs is plainly relevant. His text message to

Bubba Clem about the tapes showing him using “several racial slurs” establishes his motivation

7

The Publisher Defendants acknowledge that some Florida appellate decisions have held
that the actual racial epithets made by a party are inadmissible under the facts presented in those
cases. But, even those cases recognize that racial epithets are admissible if they are relevant.
See, e.g., MCI Express, Inc. v. Ford Motor Co., 832 So. 2d 795, 800-12 (Fla. 3d DCA 2002)
(noting that racial slurs are admissible if “the probative value outweighs any prejudice that may
result from having the jury hear them,” but holding that trial court erred in admitting tape with
racial slur because the slur was “completely irrelevant” and was “exploit[ed]” in questioning and
argument to “exacerbate[] the prejudicial impact of the comment”). Here, as explained in the
text, the documents concerning Hogan’s “several racial slurs” is directly relevant to issues raised
by his claims.
14

for filing suit and undercuts his claim that he was harmed by the Gawker excerpts. Likewise, the
timeline and transcript documents provide evidence that Hogan was aware that he actually used
those slurs. Those documents also provide grounds to show how Hogan knew on October 12
that the tapes included “several racial slurs.” And, Bubba Clem’s “retirement” statement
demonstrates his motivation in keeping the tapes and shows that the value of the tapes is not
based on sex, as Hogan claims, but instead based on the fact that he was “talking about
[REDACTED people.”
31.

The Publisher Defendants have a good faith basis for seeking to admit this

evidence. The fact that a Hogan sex tape included racial slurs was:
x

Reported in the press before and after Gawker’s posting,

x

Included in a timeline of two tapes that was produced by a third-party witness
and that was discussed among people in the Tampa radio community,

x

Included in a transcript of a tape provided to Hogan’s lawyer by a person
seeking to establish the authenticity of the tapes and to show that they could
cause “increasing problems for Mr. Hogan,” and

x
32.

Is the subject of a text message sent by Hogan himself.

The Publisher Defendants are not seeking to impermissibly appeal to the jury’s

prejudices. Rather, they simply seek to admit this evidence, which is directly relevant to
Hogan’s lawsuit and to defeat his claims that he filed this suit to seek compensation for the
emotional harms caused by the brief sexual activity depicted in the challenged publication.
CONCLUSION
For the foregoing reasons, the Publisher Defendants respectfully request that this Court
enter an order permitting them to:

15

(1) introduce the pre-lawsuit text message in which Hogan admitted to Bubba
Clem that “we know there’s more than one tape out there and a [sic] one that has several
racial slurs were [sic] told”;
(2) introduce, for non-hearsay purposes, the timeline and transcript documents
showing that Hogan made racist statements following one of his sexual encounters with
Heather Clem and that Bubba Clem stated, on the recording, that if he “ever want[ed] to
retire” he could “use this footage of [Hogan] talking about [REDACTED] people”;
(3) elicit the testimony, and introduce evidence, necessary to establish the
foundation for admitting those documents; and
(4) use documents that appear to transcribe Hogan’s racial slurs and Clem’s
statement about the footage to refresh witnesses’ recollections about whether Hogan used
racial slurs and whether Bubba Clem made the statement that the tape had value because
it showed Hogan “talking about [REDACTED] people.”
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·Case No. 12012447-CI-011
·
·
·
·
·
·
·
· ·IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
·
· · · · ·IN AND FOR THE PINELLAS COUNTY, FLORIDA
·
· · · · · · · · · · · · ··-oOo·
·
·
·
·
·TERRY GENE BOLLEA professionally known as
·HULK HOGAN,
·
· · · · · · · · ··Plaintiff,
·
·vs.
·
·HEATHER CLEM; GAWKER MEDIA, LLC aka GAWKER MEDIA;
·et al.,
·
· · · · · · · · ··Defendants.
·
·=======================================================
·
·
· · · · · ·CONFIDENTIAL - ATTORNEYS' EYES ONLY
·
· · · · · · · · ·VIDEOTAPED DEPOSITION OF
· · · · · · · · · · ··DAVID HOUSTON
·
· · · · · · · · ··FRIDAY, APRIL 10, 2015
·
· · · · · · · · · · · ·Reno, Nevada
·
·
·
·
·
·
·
·Reported by:··KIMBERLY J. WALDIE, NV CCR #720, RPR
· · · · · · · ·CALIFORNIA CSR #8696
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···
·4·
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···
·5·
·For the Plaintiff Terry Gene Bollea
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Deponent David Houston:
·6·
·
··HARDER
·
MIRELL & ABRAMS LLP
·7·
·BY:··CHARLES J. HARDER, ESQ.
··1925
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·8·
·Suite 800
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·9·
·
···
10·
·For the Defendant Gawker Media, LLC:
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11·
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·
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13·
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15·
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··James
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16·
·
···
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18·
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25·
·
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·1·
· · ·A· ··I do see that.
·2·
· · ·Q· ··Okay.··Are you aware of any other defamation
·3·
·case involving Mr. Hogan and Linda Hogan that was going
·4·
·on at the time?
·5·
· · ·A· ··No, I'm not really certain what Mr. Rafool
·6·
·means by this, and I think he would be your best source
·7·
·of information.
·8·
· · · · ··I'm really not quite clear on everything that
·9·
·had occurred in reference to the divorce litigation,
10·
·whether this relates to that, whether it's after the
11·
·fact or whether this may relate to something entirely
12·
·different from that, but certainly he would be a great
13·
·source for an interpretation of what he's talking about.
14·
· · ·Q· ··All right.··All right.··Now, I'm going to
15·
·direct your attention to Defendant's Exhibit 117, which
16·
·was previously marked in these proceedings, and it is
17·
·video materials from a TMZ Live interview on March 7th,
18·
·2012.
19·
· · · · ··MR. SULLIVAN:··I'll just give you that to mark.
20·
· · · · ··Charles, do you want another copy?
21·
· · · · ··MR. HARDER:··No, I'd rather not.··Thank you.
22·
· · · · ··MR. SULLIVAN:··Okay.··Judge Case, you want a
23·
·copy?
24·
· · · · ··SPECIAL MASTER CASE:··No, thanks.
25·
· · · · ··MR. SULLIVAN:··So you guys going to make me
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·1·
·carry these all the way back to DC?
·2·
· · · · ··THE WITNESS:··I'll take a copy.
·3·
· · ·Q· ··MR. SULLIVAN:··You'll take a copy?
·4·
· · ·A· ··Sure.··Why not?
·5·
· · ·Q· ··There you go.
·6·
· · · · ·(Exhibit 240 marked for Identification.)
·7·
· · ·Q· ··MR. SULLIVAN:··Mr. Houston, what I'm going to
·8·
·do is play for you, just to save our time, rather than
·9·
·play for you the whole broadcast, obviously, fiddle
10·
·around trying to fast forward, all of that.
11·
· · ·A· ··Okay.
12·
· · ·Q· ··I've got it broken down, for our purposes here,
13·
·into two clips which appear on that Exhibit 117.··The
14·
·first clip is just 26 seconds, and it is the intro to
15·
·that day's broadcast on TMZ live.··I'll play that for
16·
·you.
17·
· · · · ··MR. SULLIVAN:··Judge Case, do you want to -18·
· · · · ··SPECIAL MASTER CASE:··I'm fine.
19·
· · · · ··MR. SULLIVAN:··Okay.
20·
· · · · ··SPECIAL MASTER CASE:··I've heard it before.
21·
· · · · ··So your question is do you want the court
22·
·reporter to transcribe what comes off the tape?
23·
· · · · ··MR. SULLIVAN:··Let's talk about that.
24·
· · · · ··(Discussion off the record.)
25·
· · ·Q· ··MR. SULLIVAN:··Okay.··You all set?
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·1·
· · ·A· ··Yes, sir.
·2·
· · ·Q· ··Okay.··Tell me if you want me to move this
·3·
·closer.
·4·
· · ·A· ··No, I can see it fine.
·5·
· · · · ··If that helps you, you can leave it slanted a
·6·
·little towards you.
·7·
· · · · ··(Video playing.)
·8·
· · · · ··THE WITNESS:··Got it.
·9·
· · ·Q· ··MR. SULLIVAN:··As you can see from that clip,
10·
·it indicates that the Hulk Hogan sex tape matter was
11·
·going to be the lead story that day on TMZ Live.
12·
· · · · ··Do you see that?
13·
· · ·A· ··I see what I just saw, yes.
14·
· · ·Q· ··Okay.··All right.··Did you know ahead of time
15·
·that that was going to be the lead story?
16·
· · ·A· ··No.
17·
· · ·Q· ··Okay.
18·
· · ·A· ··I think that's their editorial content.··That's
19·
·their decision.
20·
· · ·Q· ··Okay.··You had no discussion to -21·
· · ·A· ··No.
22·
· · ·Q· ··-- as to that subject?
23·
· · ·A· ··No.··We don't control what TMZ says.
24·
· · ·Q· ··Okay.··All right.··What we'll do now is I'll go
25·
·to the second clip.··This is -- like I say, this is just
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·1·
·jumping in, playing the actual content.
·2·
· · ·A· ··I understand.
·3·
· · ·Q· ··All right.
·4·
· · · · ··MR. HARDER:··Is this from March 2012?
·5·
· · · · ··MR. SULLIVAN:··Yes.
·6·
· · · · ··THE WITNESS:··Is this March 7th?
·7·
· · ·Q· ··MR. SULLIVAN:··It is.··This is March 7th, 2012?
·8·
· · ·A· ··That's what I thought.
·9·
· · ·Q· ··The second clip goes from -- if you want to
10·
·link it up to what we had on the disc, it is -- the
11·
·exhibit goes from two minutes, three seconds, to
12·
·11 minutes, 45 seconds.
13·
· · ·A· ··Right.··But March 7th?
14·
· · ·Q· ··Yes, sir -15·
· · ·A· ··All right.
16·
· · ·Q· ··-- that's correct.
17·
· · ·A· ··So voice appears to be going.
18·
· · · · ··(Video playing.)
19·
· · ·Q· ··MR. SULLIVAN:··All right.··Mr. Houston, do you
20·
·recognize that as the interview that you did with
21·
·Mr. Hogan on March 7, 2012, on TMZ Live?
22·
· · ·A· ··It would appear to be, yes.
23·
· · ·Q· ··Okay.··Now, for purposes of that interview, you
24·
·were on the phone.··Correct?
25·
· · ·A· ··Correct.
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·1·
·Hey, gentlemen, real clearly, if it's on the tape, then
·2·
·I think Hulk made clear -- pardon me -- Hulk made
·3·
·himself clear there was never a friendship.··We've given
·4·
·Bubba every opportunity to tell the truth and to avoid
·5·
·what's obviously coming.··And for whatever reason
·6·
·Bubba's chosen not to do so, and I'll certainly be happy
·7·
·to talk to you off air to try to get a time when I might
·8·
·be able to view that personally, closed quote.
·9·
· · · · ··Do you recall that -10·
· · ·A· ··Yes, sir.
11·
· · ·Q· ··-- being said?··Okay.
12·
· · · · ··Did you subsequently speak with TMZ off air
13·
·about the sex tapes?
14·
· · ·A· ··Yes, sir.
15·
· · ·Q· ··And who did you speak to?
16·
· · ·A· ··I believe it was Mike Walters.
17·
· · ·Q· ··All right.··And when did you speak to
18·
·Mr. Walters?
19·
· · ·A· ··It would have been immediately thereafter.
20·
· · ·Q· ··Okay.··And what was said in that discussion?
21·
· · ·A· ··I had a desire to personally view the videotape
22·
·and had requested an opportunity to do so, number one.
23·
·I was also attempting to gather additional information
24·
·as to who the source of the videotape may have been and
25·
·as a consequence, of course, hopefully receive some
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·1·
· · · · ··MR. HARDER:··-- could -- could you read that
·2·
·back.
·3·
· · · · ··(Record read by the court reporter.)
·4·
· · · · ··MR. HARDER:··I'm going to mark the transcript
·5·
·as "attorneys' eyes only, confidential, attorneys' eyes
·6·
·only," and I'm going to ask that one of the words that
·7·
·was just read be redacted.
·8·
· · · · ··(Discussion off the record.)
·9·
· · · · ··SPECIAL MASTER CASE:··Have we agreed?
10·
· · · · ··MR. SULLIVAN:··I assume we have.
11·
· · · · ··MR. HARDER:··That's how we've been doing it all
12·
·along.
13·
· · · · ··SPECIAL MASTER CASE:··Yeah.
14·
· · · · ··MR. SULLIVAN:··All right.··I think we kind of
15·
·over protest, but whatever.··Okay.
16·
· · · · ··SPECIAL MASTER CASE:··Do you need a few more
17·
·minutes?
18·
· · · · ··(Comments off the record by the reporter.)
19·
· · · · ··MR. HARDER:··Did you hear him say, "No, sir"?
20·
· · · · ··(Discussion off the record.)
21·
· · · · ··THE WITNESS:··"No, sir."
22·
· · ·Q· ··MR. SULLIVAN:··Mr. Houston, did TMZ say during
23·
·that conversation that they were going to hold off on
24·
·reporting that part of the story, i.e., that Mr. Hogan
25·
·made derogatory comments about (redacted) people on one
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·1·
·of the sex tapes?
·2·
· · ·A· ··I do not recall that.
·3·
· · ·Q· ··Okay.
·4·
· · · · ··MR. HARDER:··Again, request to redact out that
·5·
·word.
·6·
· · · · ··MR. SULLIVAN:··Right.
·7·
· · · · ··THE WITNESS:··Right.
·8·
· · ·Q· ··MR. SULLIVAN:··Whether in that conversation
·9·
·with Mr. Walters or in any other discussions with TMZ
10·
·people to which you were a part of, did they ever make a
11·
·statement like that to you?
12·
· · ·A· ··As far as my recollection, that was never an
13·
·issue.··Our issue was the sex tape.··Had nothing to do
14·
·with what you are speaking of.··Comes as somewhat of a
15·
·surprise that you even believe that.
16·
· · ·Q· ··Okay.··Let me ask you this:··Did TMZ ask for
17·
·Mr. Hogan's cooperation on future stories in return for
18·
·not reporting that information about what he said about
19·
·(redacted) folks?
20·
· · ·A· ··No, sir.··I -21·
· · · · ··MR. HARDER:··Okay.··First I need to object that
22·
·you are saying he made a statement, because you are
23·
·assuming that something exists, and there's no evidence
24·
·whatsoever.··So I have to object on that grounds.
25·
·Object to form and assumes facts not in evidence.
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·1·
·tape No. 3 of the video-recorded deposition of David
·2·
·Houston.
·3·
· · · · ··The time is approximately 2:08 p.m.
·4·
· · · · ··MR. SULLIVAN:··All right.··I'm going to ask the
·5·
·court reporter to mark as Defendant's Exhibit 250 a
·6·
·single-page document bearing the ID number Bollea
·7·
·001074.
·8·
· · · · ··(Exhibit 250 marked for Identification.)
·9·
· · · · ··THE WITNESS:··Yes, sir, I've reviewed.
10·
· · ·Q· ··MR. SULLIVAN:··Okay.··If you would look,
11·
·please, at the e-mail that appears kind of in the middle
12·
·of the page from Kristy Rosser to Keith Davidson dated
13·
·October 10, 2012, 3:28 p.m.
14·
· · · · ··Do you see that?
15·
· · ·A· ··Yes, sir.
16·
· · ·Q· ··Okay.··Re line being October 10, 2012, Hogan
17·
·Matter.
18·
· · · · ··Do you see that?
19·
· · ·A· ··Yes, I do.
20·
· · ·Q· ··Okay.··And the third paragraph you'll see it
21·
·says:··"I do not have any objection speaking with you,
22·
·however wanted you to be aware of those facts in
23·
·advance.··When is a good time to call you?"
24·
· · · · ··Do you see that?
25·
· · ·A· ··Yes, sir.
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·1·
· · ·Q· ··Okay.··In fairness, if you could look, please,
·2·
·and if you'd read the two prior paragraphs to
·3·
·yourself -·4·
· · ·A· ··Done so.
·5·
· · ·Q· ··-- just so you have context.
·6·
· · ·A· ··Complete.
·7·
· · ·Q· ··Okay.··Did the conversation that's referenced
·8·
·in the third paragraph, did that take place?
·9·
· · ·A· ··It did.
10·
· · ·Q· ··Okay.··And when did you -- when did you two
11·
·speak?
12·
· · ·A· ··After 12:00 noon that day.
13·
· · ·Q· ··Okay.··All right.··And was it just you and
14·
·Mr. Davidson?
15·
· · ·A· ··Yes, it was.
16·
· · ·Q· ··Okay.··What was said in that conversation?
17·
· · ·A· ··I made contact with him, advised obviously my
18·
·position, how I felt about the matter and, in fact, was
19·
·somewhat bold to the extent that I told him what I
20·
·thought he was suggestion -- suggesting in reference to
21·
·purchasing this, quote, "tape" was extortion.
22·
· · · · ··Obviously, he didn't share my concern.··He
23·
·discussed with me his purpose, why they had provided the
24·
·information to Gawker and Gawker's role and the
25·
·consequence of which is we terminated the conversation
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·1·
·with an agreement to talk more in the future.
·2·
· · ·Q· ··He told you he'd provided the tape to Gawker?
·3·
· · ·A· ··How it -- why it was provided.··"He," meaning
·4·
·their side, not personally, and I don't want to misstate
·5·
·that.··In other words, his people, whomever that may
·6·
·have been.
·7·
· · ·Q· ··So he told you that the people he represented
·8·
·were the ones that sent the tape to Gawker?
·9·
· · ·A· ··In so many words, with the idea being that it
10·
·was provided to Gawker to send a warning shot over our
11·
·bow to demonstrate that Gawker would publish the rest of
12·
·it based upon their willing to provide -- willingness to
13·
·provide it to them and how we better take the
14·
·opportunity to pay him because otherwise there would be
15·
·increasing problems for Mr. Hogan.
16·
· · ·Q· ··How long did the conversation last?
17·
· · ·A· ··Wasn't long.
18·
· · ·Q· ··Roughly?
19·
· · ·A· ··Ten minutes, five minutes.
20·
· · ·Q· ··Okay.
21·
· · ·A· ··It was a preliminary conversation to gauge,
22·
·number one, whether I felt he was genuine and truly had
23·
·a reason for me wasting my time with him, and number
24·
·two, I wanted, if at all possible, to determine whether
25·
·or not I felt he was legitimate with the potential hope,
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·1·
· · ·A· ··No, no.
·2·
· · ·Q· ··Did you take notes or, you know -·3·
· · ·A· ··Did not.
·4·
· · ·Q· ··-- prepare, dictate a memo -·5·
· · ·A· ··No.
·6·
· · ·Q· ··-- to the file -·7·
· · ·A· ··No.
·8·
· · ·Q· ··-- or anything of that nature?
·9·
· · ·A· ··Don't do that.
10·
· · ·Q· ··Okay.
11·
· · · · ··MR. SULLIVAN:··I'll ask the court reporter to
12·
·mark as Defendant's Exhibit 251 a single-page document
13·
·bearing Bollea 001075.
14·
· · · · ··(Exhibit 251 marked for Identification.)
15·
· · · · ··THE WITNESS:··I've had a chance to review.
16·
· · ·Q· ··MR. SULLIVAN:··All right.··All righty.
17·
· · · · ··Mr. Houston, did you receive this e-mail
18·
·message that we have here as Defendant's Exhibit 251?
19·
· · ·A· ··I believe so, yes.
20·
· · ·Q· ··Okay.··You'll see this is dated -- looks like
21·
·an e-mail from Keith Davidson to you dated October 12th,
22·
·2012.··And the re line says:··"Hulk Hogan Tape."
23·
· · · · ··Do you see that?
24·
· · ·A· ··I do.
25·
· · ·Q· ··Okay.··And then I'm focusing on the e-mail at
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·1·
·the top of the page.··It says:··"David, I have viewed
·2·
·all materials and am now able to speak more
·3·
·substantively.··Call at your convenience."
·4·
· · · · ··Do you see that?
·5·
· · ·A· ··Right.
·6·
· · ·Q· ··Okay.··When you spoke with him the previous
·7·
·day, the conversation you told us about just a moment
·8·
·ago, had he not viewed all the materials at that point?
·9·
· · ·A· ··That's what I indicated to you, he was kind of
10·
·vague as to what he held or didn't hold and what his
11·
·people had or didn't have or person, depending on the
12·
·plurality of that.
13·
· · · · ··But the end result was he's contacting now
14·
·based upon my conversation initially of find out what
15·
·the heck you are talking about because, really, until
16·
·you know, it's sort of pointless for me to speculate
17·
·what you may have as value being appropriate.··And
18·
·that's when he had indicated, as I think you saw in the
19·
·other e-mail, that he wanted to determine whether he was
20·
·going to be representing not only the possessor, but as
21·
·he phrased it, I believe, the legal rights owner.
22·
· · ·Q· ··Uh-huh.
23·
· · ·A· ··And I had wanted him to get things straight
24·
·because you can imagine -- even though I never really
25·
·intended to go forward with any sort of sham deal, you
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·1·
·can imagine that it would be somewhat pointless, and I'm
·2·
·looking as though I'm being rude, to simply say, "Okay.
·3·
·Let me buy it from the possessor" without worrying about
·4·
·whether there are copies.··That would be akin to burning
·5·
·money.
·6·
· · · · ··So I wanted to certainly, playing the role,
·7·
·appear at least as though I was somewhat questioning
·8·
·what the circumstances were.
·9·
· · ·Q· ··All right.··After you received Defendant's
10·
·Exhibit 251, did you then have a subsequent phone
11·
·conversation with Mr. Davidson?
12·
· · ·A· ··I'm sure I did.
13·
· · ·Q· ··Okay.··And when did you two speak next?
14·
· · ·A· ··It would have been close thereafter because
15·
·this became a very pressing matter.
16·
· · ·Q· ··Okay.··And how long was that conversation?
17·
· · ·A· ··Again, that would have been a bit more lengthy
18·
·as far as substance and his description to me of his
19·
·role, what his intentions were.··He then was relaying to
20·
·me the fact that he'd been in this business for quite
21·
·some time, how he made a living doing this, how he had
22·
·represented many other people that had these sorts of
23·
·images in reference to other celebrities.··And in fact
24·
·he prided himself on the fact he also went after
25·
·noncelebrities that may have had a profile position that
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·1·
·his profession.
·2·
· · ·Q· ··Uh-huh.··Who -- who did he say he represented?
·3·
· · ·A· ··He would never advise.··He -·4·
· · ·Q· ··Okay.
·5·
· · ·A· ··-- informed me for rather apparent reasons he
·6·
·did not want to reveal who his clients were and
·7·
·initially tried to couch it in the notion that, "You
·8·
·know, I would never do that.··You could go around me,
·9·
·and at that point in time I'm defeating my own financial
10·
·interest."··All sorts of things.··But the real answer is
11·
·I don't know that he even knew who all the players were
12·
·at once.
13·
· · · · ··I think his goal was to reach out to me to see
14·
·if he had one on the line, as they say, so that he could
15·
·then attempt to manipulate it further.··But I think his
16·
·first goal was to see whether we had any interest in
17·
·working with him and would pay him.
18·
· · ·Q· ··All right.··What did you say in that
19·
·conversation?··What did you -- what did you say to him?
20·
· · ·A· ··I've kind of told you, but in specific, what I
21·
·would have been doing was trying to indicate to him, A,
22·
·we had an interest because I did not, if he were
23·
·genuine, want to lose him.··B, I also wanted him to
24·
·believe that if we had the interest, financially, we
25·
·would be willing to compensate him for his work on our
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·1·
·behalf as far as securing these tapes and then allowing
·2·
·us to meet in the future.
·3·
· · · · ··We talked about, from my perspective, what -·4·
·the problems I saw as far as buying a pig in a poke,
·5·
·what we were getting, how can he verify or prove to me
·6·
·that it's not just a copy and someone else has an
·7·
·original.
·8·
· · · · ··That was my question area as it concerned my
·9·
·conversation with him at that point.
10·
· · ·Q· ··Okay.··All right.··Let me ask you this:··Was -11·
·what is your best recollection in terms of timing?··He
12·
·said -13·
· · ·A· ··I don't have -- I don't have one.··I'm sorry.
14·
·I didn't want you to go on.
15·
· · ·Q· ··Okay.··I mean, this thing's dated October 12th,
16·
·and he's -- 2012, 11:30 in the morning, and he says:
17·
·"Call at your convenience."
18·
· · ·A· ··It would have been after that.
19·
· · ·Q· ··I would have made a bet on that.
20·
· · ·A· ··There you go.
21·
· · ·Q· ··But you can't recall if it was the same day -22·
· · ·A· ··No.
23·
· · ·Q· ··-- or -24·
· · ·A· ··And without appearing as -- you know, like I'm
25·
·trying to obfuscate here, I really don't know.··I'm not
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·1·
·a time, date kind of person.
·2·
· · ·Q· ··Okay.··Did -- what, if anything, did he say?
·3·
·Have you told me as -- as best you recall pretty much
·4·
·all he said?
·5·
· · ·A· ··Yes.
·6·
· · ·Q· ··Okay.··Did he mention Gawker in any way in that
·7·
·second conversation?
·8·
· · ·A· ··I don't recall.··I know that Gawker was
·9·
·mentioned in the first conversation.··It may have come
10·
·in again just on the basis of value, when he was
11·
·discussing value, and how it was in our best interest to
12·
·make certain it never happened again, meaning more
13·
·information to be published by Gawker.··If it was, it
14·
·was a sidenote more so than the primary, as in the
15·
·first.
16·
· · ·Q· ··Okay.··And do you have a precise recollection
17·
·of that in the second conversation?
18·
· · ·A· ··You mean precise as to verbiage?
19·
· · ·Q· ··That that did in fact come up in the second
20·
·conversation.
21·
· · ·A· ··I -- I believe so, but if you asked me for -22·
·specifically to tell you what was said, I couldn't.
23·
· · ·Q· ··Oh.
24·
· · ·A· ··And the only reason I think that is because I
25·
·know more was discussed financially in the second
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·1·
·conversation as it concerned what we were prepared to
·2·
·pay and these not quite so veiled threats of what would
·3·
·happen if we didn't.··And I believe it was mentioned in
·4·
·that concept of what we would happen -- what would
·5·
·happen if we didn't pay.
·6·
· · ·Q· ··Okay.··All right.
·7·
· · ·A· ··In fact, I actually asked him the question
·8·
·"What if we don't pay?··What are you going to do?"··And
·9·
·I think that's probably when it comes up, although I
10·
·can't give you a specific.
11·
· · ·Q· ··So what is your recollection on that?
12·
· · ·A· ··I -- I think I questioned him if we didn't, as
13·
·he put it, buy the product or the tape, what would
14·
·happen next?··And I believe that's when Gawker was
15·
·discussed as far as the first one, as previously stated,
16·
·being only a shot across the bow, that there was more
17·
·information that could be provided.
18·
· · ·Q· ··All right.··And in terms of the number of the
19·
·sex tapes, did he say anything about the number of the
20·
·sex tapes?
21·
· · ·A· ··I don't know whether it was the second or the
22·
·third conversation.··Because at one point we got into
23·
·the money issue.··And the money issue, in his world,
24·
·was -- at some point he was trying to base it on the
25·
·tapes, and that's when the plurality of this whole mess
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·1·
·became forefront because I thought he wanted 500,000 per
·2·
·tape because he was talking, I believe, either it was 3
·3·
·million or 1.5 million, but regardless, it was in
·4·
·reference to valuation for each tape.··And I think that
·5·
·was probably the first opportunity I had to hear of more
·6·
·than one.
·7·
· · ·Q· ··All right.
·8·
· · ·A· ··Although I'm not certain, but that's my
·9·
·recollection.
10·
· · ·Q· ··Okay.··Did he tell you -- he says here:··"I
11·
·have viewed all materials and am now able to speak more
12·
·substantively."
13·
· · ·A· ··Right.
14·
· · ·Q· ··Did he tell you what was on the tapes in terms
15·
·of their content?
16·
· · ·A· ··Very general terms in reference to individuals,
17·
·sex acts, things like that.
18·
· · ·Q· ··What did he say?
19·
· · ·A· ··I don't remember the specifics.··It wasn't
20·
·detailed, play by play, as concerns a sex act, but it
21·
·was more on the notion of "and this tape also has your
22·
·client and -- you know, with the individual, that your
23·
·client and this individual are on the tape for X number
24·
·of minutes."··Things of that nature.··Nothing really
25·
·prurient, but more or less an advisement.
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·1·
·putting out there?
·2·
· · ·A· ··He referenced, I believe, three tapes, although
·3·
·I'm not positive, but I believe so, two or three.
·4·
· · ·Q· ··Okay.··And in his effort to try to convince you
·5·
·about the value of these tapes, did he say anything
·6·
·about the tape, one of the tapes containing footage of
·7·
·Mr. Hogan, using -- making (redacted) comments?
·8·
· · · · ··MR. HARDER:··Again, same request that the word
·9·
·(redacted) be redacted.
10·
· · · · ··SPECIAL MASTER CASE:··Correct.
11·
· · · · ··MR. HARDER:··Yes.··Then in my question, same
12·
·thing.··I'm not trying not to use the word because you
13·
·are redacting.
14·
· · · · ··THE WITNESS:··And I hesitate because I know it
15·
·came up at some point.··I just don't know specifically
16·
·when.··And it could have been not during the
17·
·conversations, but at the final meeting.··I'm just not
18·
·sure.
19·
· · ·Q· ··MR. SULLIVAN:··Okay.··Okay.··You don't have a
20·
·specific recollection to place it in time?
21·
· · ·A· ··I know it was toward the end, but I can't tell
22·
·you whether it was toward the end of final conversations
23·
·or whether it was actually at the Sand Pearl Hotel in
24·
·Clearwater, Florida, on the day everybody met.··I think
25·
·it was December 12th.
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·1·
· · · · · ·I, KIMBERLY J. WALDIE, a Certified Shorthand
···
·2·
·Reporter licensed in the State of California and the
···
·3·
·State of Nevada, do hereby certify:
···
·4·
· · · · · ·That on FRIDAY, APRIL 10, 2015, at the offices
···
·5·
·of Hoogs Reporting Group, 435 Marsh Avenue, Reno,
···
·6·
·Nevada, personally appeared DAVID HOUSTON, who was duly
···
·7·
·sworn to testify and deposed in the matter entitled
···
·8·
·herein; that, before the proceedings' completion, the
···
·9·
·reading and signing of the deposition were not requested
···
10·
·by the parties; that said deposition was taken in
···
11·
·verbatim stenotype notes by me, a Certified Shorthand
···
12·
·Reporter, and thereafter transcribed into typewriting as
···
13·
·herein appears;
···
14·
· · · · · ·That the foregoing transcript, consisting of
···
15·
·pages 1 through 229, is a full, true and correct
···
16·
·transcription of my stenotype notes of said deposition
···
17·
·to the best of my knowledge, skill and ability.
···
18·
· · · · · ·I further certify that I am not a relative or
···
19·
·employee of counsel of any of the parties, nor
···
20·
·a relative or employee of any party involved in said
···
21·
·action, nor financially interested in the action
···
22·
· · · · · ·Dated at Reno, Nevada, this 14th day of April,
···
23·
·2015.
···
24·
·
···· · · · · · · · · · ··________________________________
25·
· · · · · · · · · · · ··KIMBERLY J. WALDIE, CSR No. 8696
···· · · · · · · · · · ··NV CCR #720, RPR
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RELATING TO PLAINTIFF’S ADMISSION THAT HE BELIEVED
THE SEX TAPE(S) SHOWED HIM MAKING STATEMENTS THAT
HAVE BEEN MARKED AS CONFIDENTIAL
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA
TERRY GENE BOLLEA professionally
known as HULK HOGAN,
Plaintiff,
vs.

Case No. 12012447CI-011

FI

N

O
C

HEATHER CLEM; GAWKER MEDIA, LLC
aka GAWKER MEDIA; GAWKER MEDIA
GROUP, INC. aka GAWKER MEDIA;
GAWKER ENTERTAINMENT, LLC;
GAWKER TECHNOLOGY, LLC; GAWKER
SALES, LLC; NICK DENTON; A.J.
DAULERIO; KATE BENNERT, and
BLOGWIRE HUNGARY SZELLEMI
ALKOTAST HASZNOSITO KFT aka
GAWKER MEDIA,
Defendants.
______________________________________/

D

EN

PLAINTIFF TERRY GENE BOLLEA’S CONFIDENTIAL MOTION IN LIMINE NO. 6
TO EXCLUDE EVIDENCE OR ARGUMENT RELATED TO ALLEGED ADDITIONAL
VIDEOS OF TERRY BOLLEA
Plaintiff Terry Bollea, professionally known as “Hulk Hogan” (“Mr. Bollea”), hereby
moves this Court in limine under Fla. Stat. § 90.104 for an Order prohibiting Defendants from

TI

introducing any evidence or argument, during any portion of the trial, referencing alleged
additional videos of Mr. Bollea and his alleged use of offensive language therein.

1.

AL

In support of his motion, Mr. Bollea states the following:

Mr. Bollea’s claims in this case arise out of defendant Gawker Media, LLC’s

(“Gawker”) publication of excerpts from one secretly filmed recording of Mr. Bollea naked and
engaged in sexual relations with Heather Clem (the “Sex Video”). Mr. Bollea has brought
claims for invasion of privacy and related torts. Gawker’s central defense is that the publication
of the Sex Video is protected by the First Amendment as a matter of “legitimate public concern.”

1

2.

The issue the jury will decide is whether the video Gawker published online on its

website showing images and audio of Mr. Bollea naked and engaged in sexual intercourse was a
matter of legitimate public concern.
3.

As part of a systematic defense strategy to defend this case by attacking

Mr. Bollea personally, Gawker is persisting in efforts to obtain and use alleged additional video
footage of Mr. Bollea and Heather Clem involving encounters other than the encounter at issue

O
C

in this case.
4.

This alleged additional video footage was the subject of an FBI investigation

5.

N

emanating from an attempt to extort Mr. Bollea using such alleged footage.
Gawker’s unyielding efforts to obtain and use the fruits of crimes committed

FI

against Mr. Bollea as leverage in this case have now reached new heights.
Without obtaining leave from this Court to conduct additional discovery, and

D

6.

without even advising this Court that it was continuing to pursue such discovery (including

EN

during the past three status conferences on March 19, 2015, April 22, 2015 and May 29, 2015),
Gawker is now jeopardizing an ongoing criminal investigation into the crimes committed against

TI

Mr. Bollea by pursuing a federal lawsuit against the FBI and EOUSA. A true and correct copy
of the filings in that case, Gawker Media, LLC v. FBI, Case No. 8:15-cv-01202-SCB-EAJ (M.D.

AL

Fla.), are appended as Exhibit A hereto; see also Gawker Trial Exhibit #84 (Plaintiff’s Privilege
Log: Correspondence re FBI Criminal Investigation, Dep. Ex. 102).
Complaint, MSJ, and FBI Opposition]
7.

[Attach Gawker’s

Gawker’s “discovery” in violation of this Court’s orders should not be permitted,

and any fruits of such discovery should be excluded at trial on this basis alone.

2

8.

Even if these additional videos exist and Gawker is able to obtain them, they

would have no relevance to the video footage Gawker published in this case. Rather, Gawker’s
true intent in wanting to use this alleged “evidence” arises from certain offensive language
supposedly recorded therein. Indeed, Gawker cites to media reports speculating that Mr. Bollea
may have made such remarks on a secret recording of an encounter with Heather Clem.
9.

At this point, “summaries” have been produced in discovery that consist of

O
C

purported descriptions of the contents of alleged recordings of Mr. Bollea in which Mr. Bollea
allegedly uses offensive language. These “summaries” were prepared by an extortionist trying to

Mr. Bollea.

N

steal money from Mr. Bollea in exchange for an agreement not to release alleged recordings of
These “summaries” include, but are not limited to, documents bates-labeled

FI

BOLLEA 1210-1214, BOLLEA 1249-1253, DBA 54, and DBA 327.
Gawker also has produced documents in discovery referring to the alleged

D

10.

offensive language contained in these recordings. Those statements, within documents bates-

EN

labeled DBA 0065-0068 and AJD 005_C (an email exchange between A.J. Daulerio and Tony
Burton) and Gawker 23891-23893 (April 26, 2012 The Dirty article entitled “EXCLUSIVE:

TI

Hulk Hogan Sex Tape”), lack foundation and are unauthenticated hearsay. The documents, and
the alleged recordings, were never verified by anyone in discovery who had personal knowledge

AL

of the alleged recordings nor their contents.1

1

Bollea 002654-2667 consists of text messages between Mr. Bollea and Bubba Clem in
which, among other things, Mr. Bollea refers to the media reports about the alleged recordings,
in the phrase starting with “We know there’s more than one tape out there….” Bollea 002658
(text message of October 12, 2012 a 12:18 p.m.). Mr. Bollea did not and does not have personal
knowledge whether there exist more recordings than the 30-minute video that was sent to
Gawker by an “anonymous” source. Mr. Bollea was trying to elicit information from Mr. Clem
regarding whether more than one tape exists. Mr. Clem stated at the time, and testified at his
deposition, that he is aware of only one disk containing a recording, and that disk was stolen
from him.
3

11.

On April 22, 2015, the Court adopted the October 20, 2014 Report and

Recommendation of the Special Discovery Magistrate, which ordered the redaction of certain
offensive words from documents bates-labeled BOLLEA 1213, BOLLEA 1214, BOLLEA 1252,
BOLLEA 1253, DBA 54, and DBA 327. A true and correct copy of the Court’s April 22, 2015
Order and October 20, 2014 Report and Recommendation are appended as Exhibit B hereto.
12.

Because discovery is closed, and Gawker has not obtained, nor is it entitled to

O
C

obtain, FBI records that are part of an ongoing criminal investigation, any and all evidence
regarding alleged additional recordings of Mr. Bollea should be excluded.
Such evidence should also be excluded because it is completely irrelevant to the

N

13.

material issues in this case.

FI

14.

It is undisputed that Mr. Bollea was illegally recorded without his knowledge or

15.

D

consent. These alleged additional recordings do not refute these facts.
Rather, the only purpose evidence of these alleged additional recordings serves is

EN

to inflame and prejudice the jury against Mr. Bollea.
16.

There is nothing within the documents produced during discovery demonstrating

TI

that these recordings contain any evidence that Mr. Bollea knew he was being recorded or
consented to being recorded.

AL

17.

Allowing evidence about these alleged recordings to be admitted, even while

redacting the alleged offensive words, would still be improper. The sentences and phrases in
which the alleged offensive statements appear, in their entirety (and any reference to or argument
about them), should be excluded at trial. Allowing the sentences and phrases with the redactions
only encourages the jurors to infer negatively on the redactions, thus severely prejudicing Mr.
Bollea.

Further, the offensive statements allegedly made by Mr. Bollea referenced within

4

documents bates-labeled DBA 0065-0068 and AJD 005_C (an email exchange between A.J.
Daulerio and Tony Burton) and Gawker 23891-23893 (April 26, 2012 The Dirty article entitled
“EXCLUSIVE: Hulk Hogan Sex Tape”) were not redacted in discovery purposes, yet redaction
at trial is necessary to prevent juror confusion and potential prejudice to Mr. Bollea.
18.

The alleged use of offensive language, even if it occurred, is not probative of any

material fact underlying the claims and defenses at issue in this litigation. Fla. Stat. §§ 90.401,

O
C

90.402.

19.

Further, even assuming arguendo there was some relevance, any probative value

N

would be substantially outweighed by the prejudice of putting these matters before the jury. Fla.
Stat. § 90.403; MCI Express, Inc. v. Ford Motor Co., 832 So.2d 795, 801-02 (Fla. 3d DCA 2002)

FI

(trial court committed reversible error when it did not exclude testimony that executive of

D

plaintiff used derogatory language about Cubans); Simmons v. Baptist Hosp. of Miami, Inc., 454
So.2d 681, 682 (Fla. 3d DCA 1984) (same; “We think these unfair character assassinations could

EN

have done nothing but inflame the jury against these witnesses, who were so essential to the
plaintiff’s case, and in so doing, denied the plaintiff the substance of a fair trial below.”); State v.

TI

Gaiter, 616 So.2d 1132, 1133 (Fla. 3d DCA 1993) (trial court redacted racial slurs even though
probative).

AL

20.

Even if the alleged offensive language were somehow relevant, and its probative

value is not substantially outweighed by prejudice, it is nothing more than rank hearsay of an
extortionist, who was seeking money in exchange for delivery of the recordings. Moreover, the
tabloid media does not appear to have ever seen the alleged recordings but, rather, is
perpetuating a rumor about their possible existence. The extortionist likely is the source of the
rumor as part of a coordinated effort to scare Mr. Bollea into paying the extortion money.

5

For the foregoing reasons, Mr. Bollea requests that the Court enter an Order prohibiting
defendants from introducing any evidence or argument at trial referencing any alleged additional
recordings of Mr. Bollea in their entirety or, if not, then at a minimum, prohibiting any
introduction of or argument about alleged use of offensive language by Mr. Bollea. In particular,
the following should be excluded: the phrase starting with “but has more . . .” in DBA 00650068 and AJD 005_C; the phrase starting with “Sorry Hulkster . . .” in Gawker 23891-23893

O
C

(April 26, 2012 The Dirty article entitled “EXCLUSIVE: Hulk Hogan Sex Tape”); the text
message starting with “We know there’s more than one tape out there….” in Bollea 002658 (text

N

message of October 12, 2012 a 12:18 p.m.); and the entirety of the sentences containing the
redactions already approved by the Court in BOLLEA 1213, BOLLEA 1214, BOLLEA 1252,

FI

BOLLEA 1253, DBA 54, and DBA 327. Again, these statements are alleged summaries of

D

alleged recordings, created by an unknown person as part of an extortion attempt; there is no
evidence the recordings actually exist or contain the language included on the alleged

EN

summaries.

Respectfully submitted,

AL

TI

/s/ Kenneth G. Turkel
Kenneth G. Turkel, Esq.
Florida Bar No. 867233
Shane B. Vogt
Florida Bar No. 0257620
BAJO | CUVA | COHEN | TURKEL
100 North Tampa Street, Suite 1900
Tampa, Florida 33602
Tel: (813) 443-2199
Fax: (813) 443-2193
Email: kturkel@bajocuva.com
Email: svogt@bajocuva.com
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CONFIDENTIAL
IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA
TERRY GENE BOLLEA professionally
known as HULK HOGAN,
Plaintiff,
Case No. 12012447CI-011
vs.
HEATHER CLEM; GAWKER MEDIA, LLC
aka GAWKER MEDIA; GAWKER MEDIA
GROUP, INC. aka GAWKER MEDIA;
GAWKER ENTERTAINMENT, LLC;
GAWKER TECHNOLOGY, LLC; GAWKER
SALES, LLC; NICK DENTON; A.J.
DAULERIO; KATE BENNERT, and
BLOGWIRE HUNGARY SZELLEMI
ALKOTAST HASZNOSITO KFT aka
GAWKER MEDIA,
Defendants.
______________________________________/
PLAINTIFF’S CONFIDENTIAL OPPOSITION TO GAWKER DEFENDANTS’
MOTION TO PERMIT PRESENTATION OF OFFENSIVE LANGUAGE AT TRIAL
(STYLED “The Publisher Defendants’ Motion in Limine on Evidence Relating to
Plaintiff’s Admission that He Believed the Sex Tape(s) Showed Him Making Statements
That Have Been Marked as Confidential”)
Defendants Gawker Media, LLC, Nick Denton, and A.J. Daulerio (together, the “Gawker
Defendants”) contend that they should be permitted to inject the extremely prejudicial and
inflammatory issue of race into a trial which they concede is only about privacy and
newsworthiness. Their clear intent is to seek to destroy Plaintiff’s character and reputation using
alleged “evidence” that is completely irrelevant to this case.
Gawker Defendants’ pretext for introducing this totally improper “evidence” is their
argument that Plaintiff filed and has prosecuted this incredibly expensive and time-consuming
lawsuit over the past two-and-one-half years supposedly for reasons other than the vindication
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CONFIDENTIAL
of his rights. Their position is wrong, nonsensical, lacks any factual support, is irrelevant and is
offensive. Gawker Defendants’ contention is essentially that Plaintiff filed this public lawsuit,
in a high profile case, as an elaborate ruse to keep private alleged other video that is not even at
issue in this lawsuit, and that Gawker Defendants do not even possess. Gawker Defendants’
basic premise in their motion makes no sense whatsoever, and lacks any factual support, and is
completely incorrect. On the contrary, and as Gawker Defendants are well aware, Plaintiff
sought the assistance of the F.B.I. to investigate and prosecute an attempt to extort him with the
secret footage of him naked and having sex. The alleged “other video” has never been a
legitimate issue in this case, and Plaintiff certainly has never tried to make it an issue. Just the
opposite: Gawker Defendants have repeatedly tried to make the alleged “other video” an issue—
for the purpose of further invading Plaintiff’s privacy and seeking to assassinate his character.
Plaintiff has consistently opposed these efforts. Thus, the premise of the Gawker Defendants’
motion—that Plaintiff filed this public lawsuit supposedly for the ulterior purpose of keeping the
alleged “other video” private—notwithstanding the fact that the alleged “other video” is not
even at issue, and Plaintiff certainly has never tried to make it one—defies logic, lacks support,
and is false.
Moreover, as discussed below, Plaintiff’s actual or alleged motive for filing this lawsuit
is completely irrelevant. If Gawker Defendants violated his rights, then he is entitled to redress,
regardless of what his motive was in bringing suit. Even if his motive was relevant, Plaintiff’s
motive for bringing this lawsuit was, in fact, to seek legal redress for Gawker Defendants’
wrongful conduct against him, and there is no evidence whatsoever to suggest otherwise.
The only motive potentially germane to Gawker Defendants’ motion in limine is their
own motive in seeking to inject offensive racial language into the jury trial. Gawker Defendants’

2

CONFIDENTIAL
motive obviously is to unfairly prejudice the jury against the Plaintiff. Gawker Defendants have
publicly stated to the press in recent weeks that they are facing the prospect of being
economically destroyed by a jury verdict.1 Gawker Defendants therefore are now resorting to
jury nullification by seeking to brand Plaintiff as a “racist” to the jury and the general public.
Such improper tactics have no place in jurisprudence—which seeks justice above all else.
Gawker Defendants seek to turn the court system on its head, and use it as a means to destroy
Plaintiff and deny him a fair trial on his legitimate claims.
It also is noteworthy that Gawker Defendants are not arguing that this alleged “evidence”
is relevant to establish Plaintiff’s consent or knowledge of being recorded, or any other
potentially legitimate issue in the case. Rather, the motion is frivolous, and possibly even
warrants sanctions given the patent absurdity of its central premise, as well as its total lack of
factual support.2
A.

Motive is Completely Irrelevant to Plaintiff’s Claims
Plaintiff has well-supported claims against Gawker Defendants—so much so that, on

May 29, 2015, this Court found that there is a reasonable factual and legal basis to support the
imposition of punitive damages against Gawker Defendants. Mr. Denton and Heather Dietrick
(Gawker’s President and in-house counsel who attended the May 20, 2015 hearing) recently
acknowledged the viability of Plaintiff’s claims, and the very real possibility that he could
prevail at trial.3

1

See Exhibit A.
It should be noted that this is not the first time this Court has been asked to rule on this issue.
Gawker Defendants have repeatedly asked both the Special Discovery Magistrate and this Court
to rule that they could take discovery on the alleged statements by Plaintiff and utilize any such
evidence at trial, and both Special Discovery Magistrate Case and this Court have repeatedly
ruled against the Gawker Defendants because this issue is irrelevant.
3
See Exhibit B.
2
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CONFIDENTIAL
Against this backdrop, the argument that Plaintiff had some nefarious ulterior motive for
filing and prosecuting this case rings hollow. As Mr. Denton and Ms. Dietrick recognized in
their recent interviews, the central issues the jury will decide in this case are whether the secretly
recorded footage of Plaintiff naked and engaged in sexual intercourse posted on gawker.com was
an invasion of his privacy, and whether the posting was “newsworthy.” Plaintiff’s alleged
“motivation” for filing this suit is completely irrelevant to the issues our jury must decide. Corey
v. Clear Channel Outdoor, Inc., 683 S.E.2d 27, 33 (Ga. App. 2009) (holding that it is within the
trial courts’ discretion to grant a motion in limine excluding evidence of plaintiff’s motive in
filing suit); Long John Silvers, Inc. v. Nickelson, 2013 U.S. Dist. LEXIS 31455 (W.D. Kty. Mar.
6, 2013) (holding that ulterior motives are irrelevant).
None of the elements of the claims Plaintiff must prove, or the defenses that have been
raised, involve Plaintiff’s subjective intent when he filed this case. Gawker Defendants should
not be permitted to prejudice, mislead and confuse the jury with their factually and legally
unsupported conjecture about Plaintiff’s motives.
The cases Gawker Defendants cite in their motion demonstrate why the “evidence” they
want to use is irrelevant in this case. There are very limited circumstances where the use of
offensive terms is admissible: they must be directly material to the issues in the case or the
testimony being offered. Jones v. State, 748 So.2d 1012, 1023 (Fla. 1999). The examples cited
by Gawker Defendants of when such language has been determined to be “directly material” are
almost all criminal cases4 in which the defendants made racial slurs that were germane to
critical issues being tried. Two of the cases involved racial slurs used by defendants that were

4

The sole civil case Gawker Defendants cite, Lay v. Kremer, 411 So.2d 1347 (Fla. 1st DCA
1982), specifically held that the racial slur at issue was relevant to the defendants’ intent, an
essential element in the assault and punitive damages claim at issue.
4

CONFIDENTIAL
relevant to discrediting their alibis and to explain the context of incriminating statements. Jones,
748 So.2d at 1022-1023; Phillips v. State, 476 So.2d 194, 196 (Fla. 1985). In Robinson v. State,
574 So.2d 108 (Fla. 1991), the defendant’s reference to the victim of his sexual assault and
homicide as a “white woman” was directly relevant to his defense based on an accidental
shooting—because his victim (a “white woman”) was raped and then shot twice in the head. The
final two cases cited, Clinton v. State, 970 So.2d 412 (Fla. 4th DCA 2007) and Lay v. Kremer,
specifically acknowledge that the racial slurs at issue in those cases were relevant to the issues of
premeditation and intent.
Here, Plaintiff’s intent or motive in prosecuting this lawsuit is not relevant to his claims
or any of Gawker Defendants’ defenses. In fact, Gawker Defendants provide no explanation as
to why Plaintiff’s intent is relevant. Instead, Gawker Defendants appear to be asserting an
unpled abuse of process type argument as the basis for this inadmissible and highly prejudicial
evidence. However, even in properly pled abuse of process cases (which is not the case here), an
ulterior motive in filing a lawsuit is not relevant. Peckins v. Kaye, 443 So.2d 1025, 1026-27
(Fla. 2d DCA 1983); Thomson McKinnon Secur., Inc. v. Light, 534 So.2d 757, 760 (Fla. 3d DCA
1988) (“There is no abuse of process when the process is used to accomplish the result for which
it was created, regardless of an incidental or concurrent motive of spite or ulterior motive.”).
For the same reason, Gawker Defendants’ argument based upon the “state of mind”
exception to the hearsay rule is without merit. For that exception to apply, the state of mind of
the party must be relevant to the lawsuit. Combs v. State, 133 So.3d 564, 567 (Fla. 2d DCA
2014) (holding for state of mind exception to apply, party’s state of mind “must be relevant to
the issues in the case”); Rutledge v. State, 1 So.3d 1122, 1129 (Fla. 1st DCA 2009) (“The ‘state
of mind’ exception allows admission only if ‘the declarant’s state of mind is at issue.’”). Here,

5

CONFIDENTIAL
Plaintiff’s “state of mind” related to the filing and prosecution of this lawsuit is not at issue, and
has no relevance to any of his causes of action, nor any defenses.
Moreover, this exception applies only to statements of a declarant’s then existing state of
mind, if offered to prove or explain the declarant’s subsequent conduct or the declarant’s state of
mind when the statement was made.

Fla. Stat. § 90.803(3).

The “statements” Gawker

Defendants seek to introduce are not statements of Plaintiff’s then existing state of mind. They
have absolutely nothing to do with his state of mind—let alone his state of mind concerning any
intent, motive or mental feeling relevant to this case. For example, in Van Zant v. State, 372
So.2d 502, 504 (Fla. 1st DCA 1979), it was held to be reversible error to admit the victim’s
statements under the state of mind hearsay exception because the statements did not relate to the
victim’s state of mind on the date she made the statement, nor refer to any plan or intention the
victim had.
While Plaintiff categorically denies Gawker Defendants’ claim that he filed suit for a
different or additional reason than the vindication of his privacy rights, even if Gawker
Defendants’ contention were true, Plaintiff is still entitled to redress because his claims are well
founded and he suffered damage from Gawker Defendants’ conduct, regardless of any ulterior
motives for filing suit. Ultimately, the jury will decide the claims and defenses that are pled in
this case—none of which are based upon Plaintiff’s motivations for bringing suit.
Finally, there is no legitimate basis for Gawker Defendants using this alleged evidence
either as impeachment or to refresh witnesses’ recollections, because there are no issues in the
case (and therefore there should be no testimony or evidence) turning on whether Plaintiff used
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offensive language. This case involves only one video posted on gawker.com.5 That video, and
for that matter the entire 30 minute video from which it was derived, contain none of the
offensive language Gawker Defendants seek to introduce.

The issue of whether Gawker

Defendants invaded Plaintiff’s privacy by posting this video is not affected in any way by
alleged additional videos or language contained therein. Likewise, whether Gawker Defendants
had the right to post the sex video is not affected in any way by the alleged “other video” or
language that may be contained therein. Whether Plaintiff was damaged, and the amount of his
damages, is not affected one way or the other by this issue.
Gawker Defendants cannot use impeachment or refreshing recollection as a guise to put
irrelevant and improper character assassination evidence before the jury. The other video and
any related argument or evidence are wholly irrelevant.
The importance of the context of the “evidence” and argument Gawker Defendants want
to use to taint the jury and assassinate Plaintiff’s character cannot be overstated. An extortionist
(who will not testify at trial) prepared purported written summaries of alleged video to try to
steal money from Plaintiff. Websites made unverified comments about its alleged existence and
contents. None of the authors of these purported summaries or stories will testify at trial. The
“evidence” cited in Gawker Defendants’ motion is hearsay upon hearsay, lacking any
foundation, and providing no opportunity for cross-examination. See Fla. Stat. §§ 90.802.,
90.604, 90.401-403, 90.609, and 90.952.
Equally important is the fact that the additional video currently in the F.B.I.’s possession
is also illegally recorded footage of Plaintiff. However, this illegally recorded footage has not

5

In fact, even if Gawker Defendants had copies of other video, they still would not be admissible
for this very reason. The video at issue at trial is the one video posted on gawker.com.
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been publicly disclosed—and Plaintiff has a privacy right to ensure that it never is. This is the
very reason why Florida’s Security of Communications Act exists.
Gawker Defendants (not Plaintiff) have now secured an order directing the F.B.I. to
deliver the video footage in its possession to the Court for review. Because Gawker Defendants
maintain that the relevancy of the video is based on the alleged use of offensive language, this
Court should rule that such evidence is irrelevant and inadmissible at trial.
B.

Any Minimal Probative Value of Offensive Language is Far Outweighed by Its
Substantial Prejudice.
Florida law is absolutely clear that evidence of offensive language of the type at issue

here is precisely the sort of inflammatory, prejudicial evidence that should be excluded in
the Court’s discretion, even when that language is relevant to a material issue in the case
(which is not the case here). The prejudicial effect of such evidence is so clear that its admission
during a trial has been held to be reversible error. MCI Express, Inc. v. Ford Motor Co., 832
So.2d 795, 801-02 (Fla. 3d DCA 2002) (holding that the trial court committed reversible error
when it did not exclude testimony that executive of plaintiff used derogatory language about
Cubans); Simmons v. Baptist Hosp. of Miami, Inc., 454 So.2d 681, 682 (Fla. 3d DCA 1984)
(same, holding: “We think these unfair character assassinations could have done nothing but
inflame the jury against these witnesses, who were so essential to the plaintiff’s case, and in
so doing, denied the plaintiff the substance of a fair trial below.”) (Emphasis added); accord
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State v. Gaiter, 616 So.2d 1132, 1133 (Fla. 3d DCA 1993) (trial court redacted racial slurs even
though probative).6
Even in Jones v. State, 748 So.2d 1012, 1023 (Fla. 1999), cited by Gawker Defendants,
the Florida Supreme Court expressly stated that this sort of evidence should generally be
excluded from trials: “Although we strongly caution prosecutors against eliciting testimony
involving racial slurs unless absolutely necessary, we understand that there are limited
circumstances where the use of such offensive terms may be directly material to the issues in the
case or to the testimony being offered. In this case, although we agree that it was necessary to
tell the jury of Jones’ initial explanation concerning the source of the scratch marks, we question
whether it was necessary for Detective Parker to mention that a racial slur was used by Jones. In
circumstances such as this, we strongly suggest that prosecutors err on the side of caution by
omitting these statements and that trial courts consider the danger that the prejudicial
effect of such evidence will substantially outweigh any probative value.” Id. (emphasis
added). The Court only found the error harmless because “we do not find that there was any

6

Gawker Defendants argue that these cases leave open the possibility that offensive language of
the type at issue here could be admissible where directly relevant. However, that simply is not
the case here, for the reasons stated herein. Moreover, the admonition in MCI Express, which
Gawker Defendants quote in their papers, is directly applicable here: MCI Express held that the
admission of an actual recording of a party using offensive language, i.e., actual evidence that a
slur was uttered was reversible error in part because the other side “exploited” the recording to
“exacerbate” the prejudicial effect. See Moving Papers at 14 n.7. Gawker Defendants clearly
are attempting to do the same thing to Plaintiff here, as evidenced by their repetition of the words
“several racial slurs” in their motion. Phillips v. State, 476 So.2d 194, 196 (Fla. 1985), and
Clinton v. State, 970 So.2d 412, 414 (Fla. Fla. 4th DCA 2007), cited by Gawker Defendants,
merely hold that the defendant failed to object to the admission of evidence of racially offensive
language and therefore waived the issue. In Clinton, the racial slur was clearly admissible
anyway because it showed the defendant’s motive for committing a premeditated murder.
Meanwhile, Robinson v. State, 574 So.2d 108, 113 (Fla. 1991), cited by Gawker Defendants,
does not involve offensive language at all, but merely held that the defendant’s statement about
shooting a white woman twice in the head was admissible to refute his defense of an accidental
shooting.
9
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attempt to inject race as an issue in the trial, or an impermissible appeal to bias and prejudice.”
Id. The contrast between what happened in Jones and what Gawker Defendants attempt to do
here is manifest.7
Gawker Defendants have not identified any theory that would make the alleged offensive
language directly relevant to a central issue in this case such that the clear prejudicial effect of
such alleged evidence would be far outweighed by its probative value.

At best, Gawker

Defendants’ theories of relevance are wholly collateral, not going to whether Plaintiff’s privacy
was invaded or whether Gawker Defendants have a legitimate defense. Gawker Defendants’
unsupported assertion that Plaintiff’s damages are somehow diminished by his supposed ulterior
motive for filing suit is nonsensical: Plaintiff either has damages, or he does not.
C.

Conclusion
Gawker Defendants should not be permitted to use their misguided “theory” about

Plaintiff’s supposed ulterior motives as a pretext to assassinate Plaintiff’s character and prejudice
the jury against him. Gawker Defendants cannot establish that the “evidence” they want to use is
competent or relevant, let alone that it meets the heightened threshold required when a party
attempts to admit evidence of highly offensive language of this type. Gawker Defendants’
motion should be denied in its entirety, and their attorneys and all of their witnesses should be
specifically instructed that they must not raise any of these issues in their testimony or arguments
at trial at any time.

7

Jones cites with approval two cases, which hold that racially offensive language should be
excluded from evidence. Jones, 748 So.2d at 1022 (citing Robinson v. State, 520 So.2d 1, 6-8
(Fla. 1988) and McBride v. State, 338 So.2d 567, 568-69 (Fla. 1st DCA 1976)).
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Barry A. Cohen, Esquire
Michael W. Gaines, Esquire
The Cohen Law Group
201 E. Kennedy Blvd., Suite 1950
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jhalle@tampalawfirm.com
mwalsh@tampalawfirm.com
Counsel for Heather Clem

Gregg D. Thomas, Esquire
Rachel E. Fugate, Esquire
Thomas & LoCicero PL
601 S. Boulevard
Tampa, Florida 33606
gthomas@tlolawfirm.com
rfugate@tlolawfirm.com
kbrown@tlolawfirm.com
abeene@tlolawfirm.com
Counsel for Gawker Defendants

David R. Houston, Esquire
Law Office of David R. Houston
432 Court Street
Reno, NV 89501
dhouston@houstonatlaw.com

Seth D. Berlin, Esquire
Paul J. Safier, Esquire
Alia L. Smith, Esquire
Michael D. Sullivan, Esquire
Levine Sullivan Koch & Schulz, LLP
1899 L. Street, NW, Suite 200
Washington, DC 20036
sberlin@lskslaw.com
psafier@lskslaw.com
asmith@lskslaw.com
msullivan@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants

krosser@houstonatlaw.com
Michael Berry, Esquire
Levine Sullivan Koch & Schultz, LLP
1760 Market Street, Suite 1001
Philadelphia, PA 19103
mberry@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants
Kirk S. Davis, Esquire
Shawn M. Goodwin, Esquire
Akerman LLP
401 E. Jackson Street, Suite 1700
Tampa, Florida 33602
kirk.davis@akerman.com
shawn.goodwin@akerman.com
Co-Counsel for Gawker Defendants

/s/ Kenneth G. Turkel
Kenneth G. Turkel
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CONFIDENTIAL – FILED UNDER SEAL

SEALED APPENDIX TAB 5

DOCUMENT:

The Gawker Defendants’ Opposition to Plaintiff’s
Motion in Limine No.6 to Exclude Evidence
Relating to Additional Videos, and Exhibits 1, 2, 3,
5 and 6 thereto, filed on June 26, 2015

ORDER:

NOVEMBER 18, 2015 AMENDED ORDER*

PARAGRAPH: 10.B(4)

*These documents also were sealed under Paragraph 8.B(4) of the October
27, 2015 Order.

Filing # 29022879 E-Filed 06/26/2015 09:00:00 PM
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NQRZQDV+8/.+2*$1


 3ODLQWLII


&DVH1R &,
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+($7+(5&/(0*$:.(50(',$
//&DND*$:.(50(',$HWDO

 'HIHQGDQWV
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB

7+(38%/,6+(5'()(1'$176¶23326,7,21723/$,17,))¶6027,21,1
/,0,1(1272(;&/8'((9,'(1&(5(/$7,1*72$'',7,21$/9,'(26

35(/,0,1$5<67$7(0(17
'HIHQGDQWV*DZNHU0HGLD//& ³*DZNHU´ 1LFN'HQWRQDQG$-'DXOHULR WKH
³3XEOLVKHU'HIHQGDQWV´ KHUHE\RSSRVHWKH0RWLRQLQ/LPLQH1RRISODLQWLII7HUU\%ROOHD
SURIHVVLRQDOO\NQRZQDV³+XON+RJDQ´ ³3O¶V0,/´ ZKLFKVHHNVWRSUHFOXGHWKH3XEOLVKHU
'HIHQGDQWVIURPLQWURGXFLQJHYLGHQFHRUDUJXPHQWUHODWHGWRDGGLWLRQDOYLGHRVGHSLFWLQJKLP
KDYLQJVH[XDOUHODWLRQVZLWK+HDWKHU&OHPRQHRIZKLFKKHEHOLHYHGLQFOXGHGIRRWDJHRIKLP
PDNLQJ³VHYHUDOUDFLDOVOXUV´
+RJDQ¶VPRWLRQVKRXOGEHGHQLHGIRUWKHUHDVRQVVHWIRUWKLQWKH3XEOLVKHU'HIHQGDQWV¶
0RWLRQLQ/LPLQHRQ(YLGHQFH5HODWLQJWR3ODLQWLII¶V$GPLVVLRQWKDW+H%HOLHYHGWKH6H[
7DSH V 6KRZHG+LP0DNLQJ6WDWHPHQWVWKDW+DYH%HHQ0DUNHGDV&RQILGHQWLDO ³'HIV¶
0,/´ $VH[SODLQHGLQWKDWPRWLRQSULRUWRILOLQJVXLW+RJDQZDVKLJKO\FRQFHUQHGDERXWWKH
SRVVLELOLW\WKDWDVH[WDSHGHSLFWHGKLPPDNLQJ³VHYHUDOUDFLDOVOXUV´,QGHHGRQHEXVLQHVVGD\
EHIRUHILOLQJVXLW+RJDQVHQW%XEED7KH/RYH6SRQJH&OHPDWH[WPHVVDJHH[SUHVVLQJSUHFLVHO\
WKDWFRQFHUQ






:HNQRZWKHUH¶VPRUHWKDQRQHWDSHRXWWKHUHDQGD>VLF@RQHWKDWKDV
VHYHUDOUDFLDOVOXUVZHUH>VLF@WROG,KDYHD339>SD\SHUYLHZ@DQG,DP
QRWZDLWLQJIRUDQ\PRUH>VLF@VXUSULVHVEHFDXVHZHNQRZWKHUHLVDORW
PRUHFRPLQJ
6HHLGDW([ %2//($  WH[WPHVVDJHV LGDW H[SODLQLQJWKHEDVHVIRULWV
DGPLVVLRQ 7KDWDGPLVVLRQLVGLUHFWO\UHOHYDQWWR+RJDQ¶VFRUHGDPDJHVFODLP±WKDWWKH
SXEOLFDWLRQRIWKHYLGHRH[FHUSWVFDXVHGKLPGLVWUHVV7KH3XEOLVKHU'HIHQGDQWVVKRXOGEH
SHUPLWWHGWRFKDOOHQJHWKLVXQVXEVWDQWLDWHGFODLPE\XVLQJKLVRZQWH[WPHVVDJHZKLFKVKRZV
WKDWKHZDVGLVWUHVVHGQRWE\WKHGHSLFWLRQRIKLPHQJDJHGLQVH[XDODFWLYLW\EXWE\WKH
SRVVLELOLW\WKDWVRPHRQHPLJKWUHOHDVHDVH[WDSH V GHSLFWLQJKLPPDNLQJ³VHYHUDOUDFLDOVOXUV´
,QDGGLWLRQWKH3XEOLVKHU'HIHQGDQWVVKRXOGEHSHUPLWWHGWRXVHWKH³WLPHOLQHDQG
WUDQVFULSWGRFXPHQWV´ ZKLFK+RJDQFDOOV³VXPPDULHV´LQKLVRZQPRWLRQ 7KRVHZULWWHQ
DFFRXQWVRIWKHFRQWHQWVRIVH[WDSHVLQFOXGHUHIHUHQFHVWRWKHYHU\UDFLDOVOXUVDERXWZKLFK
+RJDQZDVFRQFHUQHGDQGSURYLGHHYLGHQFHRIZK\+RJDQKDGVXFKZHOOIRXQGHGFRQFHUQV
6HHLGDW([ 'HS([  WLPHOLQH ([ %2//($  WUDQVFULSW LGDW
H[SODLQLQJEDVHVIRUWKHLUDGPLVVLRQ 
,QDGGLWLRQWRWKHJURXQGVDUWLFXODWHGLQWKHLUSUHYLRXVO\ILOHGPRWLRQLQOLPLQHWKH
3XEOLVKHU'HIHQGDQWVQRZDGGUHVV+RJDQ¶VVSHFLILFDUJXPHQWVVHHNLQJWRKLGHWKLVHYLGHQFH
IURPWKHMXU\
$5*80(17
,

7KH7H[W0HVVDJH7LPHOLQHDQG7UDQVFULSW$UH$OO$GPLVVLEOH



+RJDQ¶VFRQWHQWLRQWKDWDOOPDWHULDOVVXJJHVWLQJWKDWDVH[WDSHGHSLFWHGKLPPDNLQJ

UDFLDOVOXUVDUHLQDGPLVVLEOHLQFOXGLQJKLVRZQWH[WPHVVDJHH[SUHVVLQJKLVFRQFHUQVDERXWVXFK
DWDSHLVVLPSO\ZURQJ)LUVWDOWKRXJK+RJDQFRPSODLQVWKDWQRQHRIWKLVHYLGHQFHVSHDNVWR
WKHLVVXHRIZKHWKHUKH³NQHZKHZDVEHLQJUHFRUGHGRUFRQVHQWHGWREHUHFRUGHG´WKHUHDUH






RWKHU³PDWHULDOLVVXHVLQWKLVFDVH´3O¶V0,/DW:KHWKHU+RJDQZDVLQIDFW
VLJQLILFDQWO\DJJULHYHGE\WKHSRVWLQJRIWKHYLGHRH[FHUSWV±RUE\VRPHWKLQJHOVH±LVREYLRXVO\
DPDWHULDOLVVXH$VH[SODLQHGDERYHWKHHYLGHQFH+RJDQVHHNVWRH[FOXGHJRHVGLUHFWO\WRWKDW
LVVXHDQGLVDGPLVVLEOHRQWKDWEDVLVDORQH6HHHJ-XGGY5RGPDQ)G
WK&LU  HYLGHQFHRISODLQWLII¶VHPSOR\PHQWDVDQXGHGDQFHUZKLOHSRWHQWLDOO\
SUHMXGLFLDOZDVQRQHWKHOHVVDGPLVVLEOHZKHUHSODLQWLIIZDVFODLPLQJHPRWLRQDOGLVWUHVVDQGWKDW
HPSOR\PHQWWHQGHGWRVXJJHVWWKDWVKHZDVQRWVXEVWDQWLDOO\DJJULHYHGE\WKHFRQGXFWDWLVVXH 
VHHDOVR<RUNY$P7HO 7HO&R)G WK&LU  DSSURYLQJWKH
DGPLVVLRQRIVXEVWDQWLDOHYLGHQFHFRQFHUQLQJDOWHUQDWHFDXVHVRISODLQWLII¶VHPRWLRQDOGLVWUHVV
DQGQRWLQJWKDW³LWZRXOGEHLQHTXLWDEOHWRDOORZWKHSODLQWLIIWRLQWURGXFHVHOHFWHGHYLGHQFHRQ
WKHPDWWHUEXWWRGLVDOORZGHIHQGDQWVWRSUHVHQWHYLGHQFHVXSSRUWLQJWKHLUWKHRULHVRIFDXVDWLRQ´ 
6HFRQG+RJDQLVZURQJLQFRQWHQGLQJWKDWEHFDXVHWKHHYLGHQFHDWLVVXHFRQFHUQVKLV
XVHRIUDFLDOO\RIIHQVLYHODQJXDJHLWLVDXWRPDWLFDOO\XQGXO\SUHMXGLFLDO7KHFDVHV+RJDQUHOLHV
RQIRUWKDWSURSRVLWLRQVWDWHRQO\WKDWHYLGHQFHWKDWDSDUW\RUZLWQHVVXWWHUHGUDFLDOVOXUVLV
LQDGPLVVLEOHZKHQLUUHOHYDQW6HH0&,([SUHVV,QFY)RUG0RWRU&R6RG
)ODG'&$  FLWHGLQ3O¶V0,/DW  VWDWLQJWKDWDSDUW\¶VSDVWXVHRIUDFLDOVOXUVLV
DGPLVVLEOHLI³WKHSUREDWLYHYDOXHRXWZHLJKVDQ\SUHMXGLFHWKDWPD\UHVXOWIURPKDYLQJWKHMXU\
KHDUWKHP´EXWKROGLQJWKDWXVHRIVXFKVOXUVLQWKDWFDVHZDVLQDGPLVVLEOHEHFDXVHLWZDV
³FRPSOHWHO\LUUHOHYDQW´ 6LPPRQVY%DSWLVW+RVSLWDORI0LDPL,QF6RG )OD
G'&$  FLWHGLQ3O¶V0,/DW  HYLGHQFHWKDWH[SHUWZLWQHVVKDGEODPHGKLVIDLOXUHWR
SDVV)ORULGDPHGLFDOH[DPRQ³EURZQVNLQQHGSHRSOH´VKRXOGKDYHEHHQH[FOXGHGEHFDXVHLWZDV
RIRQO\³PDUJLQDO>@UHOHYDQFH´ 6WDWHY*DLWHU6RG )ODG'&$ 
FLWHGLQ3O¶V0,/DW  DIILUPLQJUHGDFWLRQRIUDFLDOVOXUVZKHUHWKHUHSUREDWLYHYDOXHGLG







QRWRXWZHLJKWKHSRWHQWLDOIRUSUHMXGLFH +HUHWKHHYLGHQFHVSHDNVGLUHFWO\WRDFHQWUDOLVVXHLQ
WKHFDVH8QGHUZHOOHVWDEOLVKHG)ORULGDODZ±LQFOXGLQJWKHODZFLWHGE\+RJDQ±WKDWHYLGHQFH
LVDGPLVVLEOH
7KLUG+RJDQ¶VYDULRXVDWWDFNVRQWKHUHOLDELOLW\RIWKHHYLGHQFHKHVHHNVWRH[FOXGH±
FDOOLQJVRPHRIWKHUHOHYDQWPDWHULDOV³XQDXWKHQWLFKHDUVD\´3O¶V0,/DW±DUHD
GLVWUDFWLRQ6HYHUDORIWKHGRFXPHQWVLQTXHVWLRQDUHQRW³XQDXWKHQWLFKHDUVD\´)RUH[DPSOH
+RJDQVHHNVWRSUHFOXGHDQHPDLOH[FKDQJHEHWZHHQ$-'DXOHULR DGHIHQGDQWLQWKHFDVH DQG
7RQ\%XUWRQ ZKRILUVWFRQWDFWHG'DXOHULRDERXWD+RJDQVH[WDSH DGGUHVVLQJWKHSRVVLEOH
H[LVWHQFHRIDQDGGLWLRQDOVH[WDSHZLWK³UDFLVWFRPPHQWVE\+RJDQ´([ $-'B& VHH
3O¶V0,/DW DGGUHVVLQJ'%$DQG$-'B& %XUWRQZKRZURWHWKH
HPDLODXWKHQWLFDWHGLWDWKLVGHSRVLWLRQDQG'DXOHULRZKRUHFHLYHGWKHHPDLOFDQWHVWLI\DERXW
LWDWWULDO/LNHZLVHWKH³WLPHOLQH´GRFXPHQWZDVDXWKHQWLFDWHGE\LWVVHQGHU5LFKDUG3HLUFH
ZKRWHVWLILHGDERXWLWDWKLVGHSRVLWLRQDQGZKRZLOODOVRWHVWLI\DWWULDO
,QDGGLWLRQWKH3XEOLVKHU'HIHQGDQWVGRQRWLQWHQGWRXVHWKRVHRURWKHUGRFXPHQWV OLNH
WKHWUDQVFULSWGRFXPHQW IRUWKHWUXWKRIWKHPDWWHUDVVHUWHG7KH3XEOLVKHU'HIHQGDQWVGRQRW
QHHGWRHVWDEOLVKWKDW+RJDQPDGHDQ\UDFLDOVOXUV5DWKHUDOORIWKHVHGRFXPHQWVVKRZWKDW
SHRSOHZHUHGLVFXVVLQJWKHVOXUVDQGSURYLGHSRVVLEOHVRXUFHVIRUKRZ+RJDQZDV³WROG´DVH[
WDSHLQFOXGHG³VHYHUDOUDFLDOVOXUV´,QDQ\HYHQWWKHRQO\UHDVRQWKDW+RJDQ¶VVWDWHPHQWVLQWKH
WLPHOLQHDQGWUDQVFULSWGRFXPHQWVDUH³XQDXWKHQWLFKHDUVD\´LVWKDWWKH3XEOLVKHU'HIHQGDQWV
KDYHQRWEHHQSHUPLWWHGWROD\DIRXQGDWLRQ$WWULDOWKH\VKRXOGEHSHUPLWWHGWRDVN
IRXQGDWLRQDOTXHVWLRQV6HHHJ'HIV¶0,/DWQ
$QG+RJDQ¶VWH[WPHVVDJHWR&OHPH[SUHVVLQJKLVFRQFHUQDERXWWKH³UDFLDOVOXUV´KDV
EHHQDXWKHQWLFDWHG E\+RJDQZKRSURGXFHGWKHWH[WPHVVDJH DQGLVQRWKHDUVD\6HH'HIV¶







0,/DW([ %2//($  WH[WPHVVDJHV 7KDWWH[WPHVVDJHVSHDNVGLUHFWO\WR
+RJDQ¶VDFWXDOFRQFHUQZKHQKHILOHGVXLWDQGLVDGPLVVLEOHDVERWKDQDGPLVVLRQRIDSDUW\
RSSRQHQWDQGWRVKRZKLVWKHQVWDWHRIPLQG6HH)OD6WDW     VHWWLQJIRUWKWKH
UHOHYDQWKHDUVD\H[FHSWLRQV VHHDOVR'HIV¶0,/DW Q
+RJDQ¶VPRWLRQSURWHVWVWKDWLQWKHUHOHYDQWWH[WPHVVDJHKHZDVRQO\³UHIHU>ULQJ@WRWKH
PHGLDUHSRUWVDERXWWKHDOOHJHGUHFRUGLQJV´3O¶V0,/DWQ HPSKDVLVLQRULJLQDO (YHQLI
WKDWLVWUXHLWZRXOGQRWXQGHUPLQHWKHSUREDWLYHYDOXHRIWKHWH[WPHVVDJHDVHYLGHQFHRIZKDW
ZDVDFWXDOO\FRQFHUQLQJWR+RJDQDWWKHWLPH%XWWKHUHLVVXEVWDQWLDOHYLGHQFHIURPZKLFKD
MXU\FRXOGFRQFOXGHWKDWWKLVVWDWHPHQW ZULWWHQE\+RJDQ¶VODZ\HUV LVQRWWUXH)RULQVWDQFH
ZKHQDVNHGDWKLVGHSRVLWLRQZKHUHKHOHDUQHGWKHLQIRUPDWLRQKHFRQYH\HGWR&OHP±LHWKDW
WKHUHZDV³PRUHWKDQRQHWDSHRXWWKHUH´WKDWRQHRIWKHWDSHV³KDVVHYHUDOUDFLDOVOXUV´DQGWKDW
WKHUHZDV³DORWPRUHFRPLQJ´±+RJDQGLGQRWFLWHPHGLDUHSRUWV,QVWHDGKHWHVWLILHGDV
IROORZV
4:KDWGLG\RXPHDQ>LQWKLVWH[W@E\ZHNQRZWKHUHLVDORWPRUH
FRPLQJ"
$ 7KDW¶VSULYLOHJHG
4+RZVR"

$,KHDUGWKHUHZDVDORWPRUHFRPLQJIURPP\DWWRUQH\V



4+RZPDQ\WDSHVGLG\RXNQRZDVRI2FWREHUZHUHRXW
WKHUH"
$:HOOWKDW¶VSULYLOHJHGDOVR
4$QGKRZFRPH"
$%HFDXVHP\DWWRUQH\VWRPHWKDW±
05+$5'(5:KRD7KDW¶VDOO\RXQHHGWRJR








4,I\RXZRXOGORRNEDFNDWWKDWVDPHWH[WZHZHUHORRNLQJDWKRZ
GLG\RXNQRZWKDWRQHRIWKHWDSHVKDGVHYHUDO>UHGDFWHG@VOXUV"
$7KDW¶VSULYLOHJHG
4<RXOHDUQHGWKDWIURPFRXQVHO"
$<HV

4'LG\RXOHDUQLQIRUPDWLRQDERXW>UHGDFWHG@VOXUVIURPDQ\RQHDW70="
$1RMXVWIURPFRXQVHO
([DW±+RJDQ¶VWHVWLPRQ\WKDWKHOHDUQHGWKLVLQIRUPDWLRQIURPKLVDWWRUQH\
'DYLG+RXVWRQLVFRQVLVWHQWZLWKWKHIDFWWKDW+RXVWRQDWWKDWWLPHZDVLQGLVFXVVLRQVZLWK
.HLWK'DYLGVRQ WKHVXSSRVHGH[WRUWLRQLVW DERXWPXOWLSOHWDSHVVHH'HIV¶0,/DWDW
DQGSURYLGHVDPXFKPRUHSODXVLEOHH[SODQDWLRQIRUWKHWH[WPHVVDJHV ³:HNQRZWKHUH¶VPRUH
WKDQRQHWDSHRXWWKHUH>:@HNQRZWKHUHLVDORWPRUHFRPLQJ´  HPSKDVLVDGGHG 
,QGHHG+RJDQ¶VPRWLRQVHHPVWRPDNHWKLVYHU\SRLQWHOVHZKHUHDVLWFRPSODLQVWKDW³>W@KH
H[WRUWLRQLVWOLNHO\LVWKHVRXUFHRIWKHUXPRUDVSDUWRIDFRRUGLQDWHGHIIRUWWRVFDUH>+RJDQ@LQWR
SD\LQJWKHH[WRUWLRQPRQH\´3O¶V0,/DW


7KHUHDUHRWKHUUHDVRQVZK\DMXU\PLJKWQRWEHOLHYH+RJDQ¶VODWHVWH[SODQDWLRQRIKLV

WH[WPHVVDJHH[FKDQJHZLWK%XEED&OHP2Q2FWREHUODWHULQWKDWVDPHWKUHDGRI
PHVVDJHV+RJDQWH[WHGWKHIROORZLQJWR0U&OHP³:K\DUHWKHUHWDSHVRXWWKHUH´"([
%2//($ 7KDWIDFW±WKDWWKHUHDUHWKUHHVH[WDSHVIHDWXULQJ+RJDQDQG0UV&OHP±
KDVQHYHUEHHQSXEOLFO\UHSRUWHG,QDGGLWLRQWKHPHGLDUHSRUWVDERXWWKHH[LVWHQFHRIDGGLWLRQDO
VH[WDSHVFRQWDLQLQJUDFLDOVOXUVZHUHQRWSXEOLVKHGXQWLODIWHU+RJDQ¶V2FWREHUWH[W
PHVVDJH6HH'HIV¶0,/DW([ 3KLOO\FRPDUWLFOHGDWHG2FWREHUUHSRUWLQJWKDW







³>D@VRXUFHVD\VKHVDZIRRWDJHRQRQHRIWKHVXUUHSWLWLRXVUHFRUGLQJVRI+RJDQXVLQJWKH1
ZRUGDQGPDNLQJRWKHUGHURJDWRU\UHPDUNVDERXWEODFNSHRSOH´ ([ 'HIV¶7ULDO([V
  DGGLWLRQDOQHZVUHSRUWVIROORZLQJXSRQWKH3KLOO\FRPUHSRUW $JDLQDMXU\FRXOGORRNDW
WKLVHYLGHQFHFRQFOXGHWKDW+RJDQKDGDWWKDWSRLQWUHFHLYHGFUHGLEOHLQIRUPDWLRQDERXWWKH
H[LVWHQFHRIDQDGGLWLRQDOVH[WDSHGHSLFWLQJKLPXVLQJUDFLVWODQJXDJHDQGFRQFOXGHIURPWKDW
DQGRWKHUDVVRFLDWHGFRQGXFWWKDWWKDWLVZKDWZDVDFWXDOO\DJJULHYLQJKLPZKHQKHILOHGWKH
ODZVXLWV
+RJDQLVDGGLWLRQDOO\LQFRUUHFWLQGHQLJUDWLQJWKHSRWHQWLDOSUREDWLYHYDOXHRIZKDWKH
FDOOV³WKHµVXPPDULHV¶´RIWKHVH[WDSHFRQWHQW DQGZKDWWKH3XEOLVKHU'HIHQGDQWVKDYHEHHQ
FDOOLQJWKH³WLPHOLQHDQGWUDQVFULSWGRFXPHQWV´ E\VD\LQJWKDWWKH\³ZHUHSUHSDUHGE\DQ
H[WRUWLRQLVWWU\LQJWRVWHDOPRQH\IURP>+RJDQ@LQH[FKDQJHIRUDQDJUHHPHQWQRWWRUHOHDVHWKH
DOOHJHGUHFRUGLQJV´3O¶V0,/DW7KHWLPHOLQHGRFXPHQWZKLFKZDVSURGXFHGE\DWKLUG
SDUW\LQUHVSRQVHWR+RJDQ¶VVXESRHQDZDVDWWDFKHGWRDQHPDLOGDWHG0DUFK6HH
'HIV¶0,/DW([ 'HS([ 'DYLGVRQWKHVXSSRVHGH[WRUWLRQLVWGLGQRWHQWHUWKH
SLFWXUHXQWLO2FWREHU6HHLGDW([ 'HS([ $QGWKHUHDVRQWKDW
'DYLGVRQSURYLGHGWKHWUDQVFULSWGRFXPHQWWR+RXVWRQZDVWRDXWKHQWLFDWHZKDWZDVRQWKHWDSHV
KHVRXJKWWRVHOOWR+RJDQNQRZLQJWKHYLGHRVZRXOGEHZDWFKHGWRYHULI\WKHWUDQVFULSWV6HH
'HIV¶0,/DW([ DJUHHPHQWVLJQHGE\+RJDQ+RXVWRQDQG'DYLGVRQWKDWLQFOXGHVWKH
WUDQVFULSW ,QGHHG'DYLGVRQDOORZHG+RXVWRQWRZDWFKWKHWDSHVWRYHULI\WKHLUFRQWHQWVDQGWKH


,WLVWUXHWKDWLQ$SULODZHEVLWHFDOOHG7KH'LUW\DOOXGHGWRWKHSRVVLELOLW\RI
UDFLDOVOXUVZKHQLWSRVWHGVWLOOLPDJHVIURPD+RJDQVH[WDSH'HIV¶0,/DW([ 'HS([ 
³7HUU\GR\RXUHPHPEHUZKDW\RXVDLGDERXWEODFNSHRSOHLQWKLVVH[WDSH"´ %XW+RJDQ
WHVWLILHGDWKLVGHSRVLWLRQWKDWKHGLGQRWVHHWKDWSRVW6HH([ +RJDQ'HS7U DW
WHVWLI\LQJWKDWKHGLGQRW³VHHVWLOOVRQ7KH'LUW\´ $QGSULRUWR2FWREHUQR
SXEOLFDWLRQKDGUHSRUWHGWKDWWKHUHZDVRWKHUVH[WDSHVLQYROYLQJ+RJDQDQG+HDWKHU&OHPLQ
DGGLWLRQWRWKHRQH*DZNHUKDGUHSRUWHGDERXWQRUWKDWDQ\RIWKRVHWDSHVFRQWDLQHGIRRWDJHRI
+RJDQXVLQJUDFLDOVOXUV






DFFXUDF\RIZKDWZDVLQWKHWUDQVFULSWV DOWKRXJK+RXVWRQFODLPHGDWKLVGHSRVLWLRQWKDWKHGLG
QRWDFWXDOO\ZDWFKWKHWKUHHWDSHVWKDW'DYLGVRQVKRZHGKLP 6HHHJ([ +RXVWRQ'HS7U
± 
$WDQ\UDWHDVH[SODLQHGLQWKH3XEOLVKHU'HIHQGDQWV¶PRWLRQLQOLPLQHERWKWKHWLPHOLQH
DQGWUDQVFULSWGRFXPHQWVDUHDGPLVVLEOH D DVDGPLVVLRQVE\+RJDQ E WRHVWDEOLVK+RJDQ¶VRU
&OHP¶VVWDWHRIPLQGDQG F WRHVWDEOLVKWKDWUXPRUVRIVXFKDWDSHZHUHFLUFXODWLQJDQGWKDW
+RJDQZDVVXEMHFWWRWKUHDWVUHODWLQJWRWKRVHUXPRUV'HIV¶0,/DW7KRVH
GRFXPHQWVFDQDOVREHXVHGWRUHIUHVKWKHUHFROOHFWLRQVRI+RJDQ%XEED&OHPRU+HDWKHU&OHP
DVWRZKHWKHUWKHHYHQWVGHSLFWHGLQWKHGRFXPHQWVRFFXUUHG,GDW
,QVKRUWWKHUHDUHQXPHURXVJURXQGVRQZKLFKWKHHYLGHQFH+RJDQVHHNVWR
H[FOXGHLVDGPLVVLEOHDQG+RJDQ¶VFRQWLQXLQJHIIRUWVWREXU\KLVWUXHFRQFHUQDERXWWKH
VH[WDSH V VKRXOGEHUHVLVWHG
,,

+RJDQ¶V(IIRUWV7R([FOXGH7KH3RWHQWLDO)UXLWV2I
7KH)2,$/DZVXLW$UH3UHPDWXUH$QG8QIRXQGHG
+RJDQLVDOVRLQFRUUHFWLQDVVHUWLQJWKDWDQ\PDWHULDOV*DZNHUREWDLQVIURPWKHIHGHUDO

JRYHUQPHQWUHODWLQJWRLWVLQYHVWLJDWLRQLQWRWKHVH[WDSH V IURPLWV)UHHGRPRI,QIRUPDWLRQ$FW
³)2,$´ ODZVXLWZRXOGQHFHVVDULO\EHLQDGPLVVLEOHIRUXVHDWWULDO$OWKRXJK+RJDQFRPSODLQV
WKDWWKH)2,$ODZVXLWSHQGLQJLQIHGHUDOFRXUWLVVRPHKRZLQDSSURSULDWHVHH3O¶V0,/DW
WKLV&RXUWH[SUHVVO\DXWKRUL]HG*DZNHUWRSXUVXHPDWHULDOVUHODWLQJWRDQ\)%,LQYHVWLJDWLRQ
FRQQHFWHGWRWKHVH[WDSH V YLDD)2,$UHTXHVWRUGHULQJ+RJDQDQGKLVODZ\HUVWRVLJQ
DXWKRUL]DWLRQVSHUPLWWLQJWKHJRYHUQPHQWWRUHOHDVHPDWHULDOLQUHVSRQVHWRVXFKDUHTXHVW6HH
'HIV¶0,/DWQ7KHSHQGLQJ)2,$ODZVXLWIROORZHGWKHJRYHUQPHQW¶VGHQLDORIWKDWUHTXHVW
6HH86& D  %  GHVFULELQJWKHUHOHYDQW)2,$SURFHGXUHV $QGWKHJRYHUQPHQW
GHQLHGWKHUHTXHVWDQGWKHVXEVHTXHQWDGPLQLVWUDWLYHDSSHDORQO\DIWHU+RJDQ¶VODZ\HUVHQW






PXOWLSOHOHWWHUVLPSORULQJWKHJRYHUQPHQWWRUHIXVHWRGLVFORVHWKHYHU\UHFRUGVIRUZKLFKWKLV
&RXUWRUGHUHGKLPDQGKLVFOLHQWWRVLJQUHOHDVHVFLWLQJWKHYHU\VDPHJURXQGVWKDWWKLV&RXUW
UHTXLUHGKLPWRZDLYH6HHHJ([ FRUUHVSRQGHQFHWR)%,IURP&+DUGHU 
$WDQ\UDWHLWLVSUHPDWXUHWRVD\ZKHWKHUDQ\PDWHULDOVXOWLPDWHO\SURYLGHGE\WKH
JRYHUQPHQWZRXOGEHDGPLVVLEOH,WLVVLPSO\WRRVRRQWRWHOOZKDWUHFRUGVZLOOEHSURGXFHGLQ
UHVSRQVHWRWKHIHGHUDOFRXUWDFWLRQ+RZHYHULWDSSHDUVIURPGRFXPHQWVSURYLGHGLQGLVFRYHU\
LQWKLVFDVHDQGIURPLWVVWDWHPHQWVDWDUHFHQWKHDULQJLQWKH)2,$FDVHWKDWWKHIHGHUDO
JRYHUQPHQWSRVVHVVHVKLJKO\UHOHYDQWPDWHULDOVDQGWKRVHPDWHULDOVFRXOGIXUWKHUFRUURERUDWH
WKDWWKHUHZHUHPXOWLSOHVH[WDSHV DVLQGLFDWHGDOUHDG\LQDOHWWHUVHQWWR+RJDQ¶VODZ\HUE\WKH
86$WWRUQH\¶VRIILFH DWOHDVWRQHWDSHVKRZV+RJDQPDNLQJUDFLDOVOXUVDQG'DYLGVRQ
WKUHDWHQHGWROHDNDWDSHZLWK+RJDQPDNLQJVXFKVOXUV6HH'HIV¶0,/DWQ ([
6KRXOGWKH)2,$ODZVXLWUHVXOWLQWKHSURGXFWLRQRIVXFKPDWHULDOVWKHTXHVWLRQRIDGPLVVLELOLW\
FDQEHDGGUHVVHGWKHQ
&21&/86,21
)RUWKHIRUHJRLQJUHDVRQVWKH3XEOLVKHU'HIHQGDQWVUHVSHFWIXOO\UHTXHVWWKDW3ODLQWLII¶V
0RWLRQLQ/LPLQH1REHGHQLHG

'DWHG-XQH

5HVSHFWIXOO\VXEPLWWHG
7+20$6 /2&,&(523/
%\V*UHJJ'7KRPDV
*UHJJ'7KRPDV
)ORULGD%DU1R
5DFKHO()XJDWH
)ORULGD%DU1R
6RXWK%RXOHYDUG
32%R[  
7DPSD)/
7HOHSKRQH  











)DFVLPLOH  
JWKRPDV#WORODZILUPFRP
UIXJDWH#WORODZILUPFRP

6HWK'%HUOLQ
3UR+DF9LFH1XPEHU
0LFKDHO'6XOOLYDQ
3UR+DF9LFH1XPEHU
0LFKDHO%HUU\
3UR+DF9LFH1XPEHU
$OLD/6PLWK
3UR+DF9LFH1XPEHU
3DXO-6DILHU
3UR+DF9LFH1XPEHU
/(9,1(68//,9$1.2&+ 6&+8/=//3
/6WUHHW1:6XLWH
:DVKLQJWRQ'&
7HOHSKRQH  
)DFVLPLOH  
VEHUOLQ#OVNVODZFRP
PVXOOLYDQ#OVNVODZFRP
PEHUU\#OVNVODZFRP
DVPLWK#OVNVODZFRP
SVDILHU#OVNVODZFRP

&RXQVHOIRU'HIHQGDQWV*DZNHU0HGLD//&
1LFN'HQWRQDQG$-'DXOHULR







&(57,),&$7(2)6(59,&(
,+(5(%<&(57,)<WKDWRQWKLVWKGD\RI-XQH,FDXVHGDWUXHDQGFRUUHFW
FRS\RIWKHIRUHJRLQJWREHVHUYHGYLDWKH)ORULGD&RXUWV¶()LOLQJSRUWDOXSRQWKHIROORZLQJ
FRXQVHORIUHFRUG
.HQQHWK*7XUNHO(VT

NWXUNHO#%DMR&XYDFRP

6KDQH%9RJW(VT 

VKDQHYRJW#%DMR&XYDFRP
%DMR&XYD&RKHQ 7XUNHO3$
17DPSD6WUHHW6XLWH
7DPSD)/
7HO  
)D[  

&KDUOHV-+DUGHU(VT
FKDUGHU#+0$ILUPFRP
'RXJODV(0LUHOO(VT
GPLUHOO#+0$ILUPFRP
6DUDK/XSSHQ(VT
VOXSSHQ#+0$ILUPFRP
+DUGHU0LUHOO $EUDPV//3
&HQWXU\3DUN(DVW6XLWH
/RV$QJHOHV&$
7HO  
)D[  








'DYLG+RXVWRQ(VT 
/DZ2IILFHRI'DYLG+RXVWRQ
GKRXVWRQ#KRXVWRQDWODZFRP
&RXUW6WUHHW
5HQR19
7HO  

$WWRUQH\VIRU3ODLQWLII

%DUU\$&RKHQ(VT
EFRKHQ#WDPSDODZILUPFRP
0LFKDHO:*DLQHV
PJDLQHV#WDPSDODZILUPFRP
%DUU\$&RKHQ/DZ*URXS
(DVW.HQQHG\%RXOHYDUG6XLWH
7DPSD)/
7HO  
)D[   



$WWRUQH\VIRU'HIHQGDQW+HDWKHU&OHP












*UHJJ'7KRPDV 
$WWRUQH\
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EXHIBIT 1
to the
PUBLISHER DEFENDANTS’ OPPOSITION TO
PLAINTIFF’S MOTION IN LIMINE NO. 6 TO EXCLUDE EVIDENCE
RELATING TO ADDITIONAL VIDEOS

&21),'(17,$/
)URP$-'DXOHULR>PDLOWRDGDXOHULR#JPDLOFRP@
6HQW7KXUVGD\6HSWHPEHU30



)URP$-'DXOHULRDGDXOHULR#JPDLOFRP!
'DWH:HG2FWDW$0
7R7RQ\%XUWRQWEXUWRQ#EXFKZDOGFRP!


+H\7RQ\\HV6RUU\GLGQ WJHWEDFNWR\RXVRRQHU, YHEHHQWUDYHOLQJ


)URP7RQ\%XUWRQWEXUWRQ#EXFKZDOGFRP!
'DWH:HG2FWDW$0
7R$-'DXOHULRDGDXOHULR#JPDLOFRP!

1RSUREOHP
,KHDUWKHUH VDVHFRQG'9'RIWKHVDPHEXWKDVPRUHUDFLVWFRPPHQWVE\+RJDQ

5HJDUGV
7RQ\



7RQ\'%XUWRQ
7DOHQW$JHQW




)URP$-'DXOHULRDGDXOHULR#JPDLOFRP!
'DWH:HG2FWDW$0
7R7RQ\%XUWRQWEXUWRQ#EXFKZDOGFRP!


6RZH UHJRQQDVOLFHWKLVXSLQWRDKLJKOLJKWUHHOWKHQGRVRPHFRPPHQWDU\RQWKHVWLOOV,MXVWVD\WKLVFDPH
DFURVVRXUGHVNULJKW"

DMG


)URP7RQ\%XUWRQWEXUWRQ#EXFKZDOGFRP!
'DWH:HG2FWDW$0
7R$-'DXOHULRDGDXOHULR#JPDLOFRP!

,ŽǁĞǀĞƌǇŽƵƐĂǇǇŽƵǁĂŶƚƚŽŐŽƚŝƚ͘ůů/ŬŶŽǁŝƐŝƚǁĂƐƐĞŶƚƚŽǇŽƵĂŶŽŶǇŵŽƵƐůǇ͘
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EXHIBIT 2
to the
PUBLISHER DEFENDANTS’ OPPOSITION TO
PLAINTIFF’S MOTION IN LIMINE NO. 6 TO EXCLUDE EVIDENCE
RELATING TO ADDITIONAL VIDEOS


,17+(&,5&8,7&28572)7+(6,;7+-8',&,$/&,5&8,7
,1$1')253,1(//$6&2817<)/25,'$
&,9,/',9,6,21
7(55<*(1(%2//($
SURIHVVLRQDOO\NQRZQDV+8/.
+2*$1
3ODLQWLII&DVH1R
&,
YV
+($7+(5&/(0*$:.(50(',$
//&DND*$:.(50(',$HW
DO
'HIHQGDQWV
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
&217,18('
9,'(27$3('
'(326,7,212)7(55<*(1(%2//($
'$7(0DUFK
7,0(SPWRSP
3/$&(5LHVGRUSK5HSRUWLQJ*URXS
&OHYHODQG6WUHHW
6XLWH
&OHDUZDWHU)ORULGD
38568$17721RWLFHE\FRXQVHOIRU'HIHQGDQWV
IRUSXUSRVHVRIGLVFRYHU\XVHDW
WULDORUVXFKRWKHUSXUSRVHVDV
DUHSHUPLWWHGXQGHUWKH)ORULGD
5XOHVRI&LYLO3URFHGXUH
5(3257('%<$DURQ73HUNLQV535
1RWDU\3XEOLF6WDWHRI
)ORULGDDW/DUJH
9ROXPH
3DJHVWR

5LHVGRUSK5HSRUWLQJ*URXS,QF  




$33($5$1&(6





&+$5/(6-+$5'(5(648,5(
.,0%(5/,1$10&.,11(<(648,5(
+DUGHU0LUHOO $EUDPV//3
&HQWXU\3DUN(DVW
6XLWH
/RV$QJHOHV&DOLIRUQLD



DQG



'$9,'5+286721(648,5(
/DZ2IILFHRI'DYLG5+RXVWRQ
&RXUW6WUHHW
5HQR1HYDGD








$WWRUQH\VIRU3ODLQWLII





&217,18('














5LHVGRUSK5HSRUWLQJ*URXS,QF  














$33($5$1&(6&217,18('$6)2//2:6
0,&+$(/%(55<(648,5(
3$8/-6$),(5(648,5(
/HYLQH6XOOLYDQ.RFK 6FKXO]//3
0DUNHW6WUHHW
6XLWH
3KLODGHOSKLD3$
DQG
6(7+'%(5/,1(648,5(
/HYLQH6XOOLYDQ.RFK 6FKXO]//3
/6WUHHW1:
6XLWH
:DVKLQJWRQ'&
DQG



*5(**'7+20$6(648,5(
7KRPDV /RFLFHUR3/
6RXWK%RXOHYDUG
7DPSD)ORULGD



DQG



+($7+(5/',(75,&.(648,5(
*HQHUDO&RXQVHO
*DZNHU0HGLD
(OL]DEHWK6WUHHW
7KLUG)ORRU
1HZ<RUN1HZ<RUN








$WWRUQH\VIRU'HIHQGDQW*DZNHU0HGLD//&
HWDO





$/6235(6(17



+RQRUDEOH-DPHV&DVH
0LNH%\UGYLGHRJUDSKHU




5LHVGRUSK5HSRUWLQJ*URXS,QF  




KDGDWDSHRI\RXDQG+HDWKHUKDYLQJVH["



$&RUUHFW



4$QG\RXKDGQRUHDVRQWRWKLQNWKDW"



$&RUUHFW



4$QGKHKDGJLYHQ\RXQRUHDVRQWRWKLQNWKDW"



$+HJDYHPHHYHU\UHDVRQQRWWRWKLQNWKDW



4$QGKHZDVWKHUHIRUHDEOHWRKLGHLWIURP



\RXFRPSOHWHO\"



$<HV



4$QGZKHQWKHLPDJHVDSSHDUHGRQ7KH'LUW\



\RXDVNHGKLPDERXWWKHWDSHULJKWZKHQ\RXILUVWVDZ



VWLOOVRUZHUH



$1R,GLGQ WVHHVWLOOVRQ7KH'LUW\,



KHDUG,KHDUGWKHUHZHUHVWLOOSLFWXUHVVXUIDFLQJ



,GLGQ WNQRZLILWZDVGLUW\RUFOHDQRUZKRKDGWKHP



,MXVWDVNHGKLPDERXWWKHP



4$QGZKHQ\RXKHDUGWKDWWKHUHZHUHVWLOOV



\RXDVNHGKLPDERXWWKH\RXDVNHGKLPDERXWWKLV



ULJKW"



$<HV



4$QGKHOLHGWR\RX"



$<HV+HVDLGKHGLGQ WNQRZDQ\WKLQJDERXW



LW+HGLGQ WWDNHWKHP



4$QG\RXEHOLHYHGKLP"



$<HV

5LHVGRUSK5HSRUWLQJ*URXS,QF  




5(3257(5 6&(57,),&$7(




67$7(2))/25,'$
&2817<2)+,//6%2528*+






,$DURQ73HUNLQV5HJLVWHUHG3URIHVVLRQDO
5HSRUWHUFHUWLI\WKDW,ZDVDXWKRUL]HGWRDQGGLG
VWHQRJUDSKLFDOO\UHSRUWWKHGHSRVLWLRQRI
7(55<*(1(%2//($WKDWDUHYLHZRIWKHWUDQVFULSWZDV
UHTXHVWHGDQGWKDWWKHWUDQVFULSWLVDWUXHDQG
FRPSOHWHUHFRUGRIP\VWHQRJUDSKLFQRWHV






,IXUWKHUFHUWLI\WKDW,DPQRWDUHODWLYH
HPSOR\HHDWWRUQH\RUFRXQVHORIDQ\RIWKHSDUWLHV
QRUDP,DUHODWLYHRUHPSOR\HHRIDQ\RIWKHSDUWLHV
DWWRUQH\RUFRXQVHOFRQQHFWHGZLWKWKHDFWLRQQRUDP,
ILQDQFLDOO\LQWHUHVWHGLQWKHDFWLRQ




'DWHGWKLVWKGD\RI0DUFK










BBBBBBBBBBBBBBBBBBBBBBBBBBB
$DURQ73HUNLQV535






5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO

,17+(&,5&8,7&28572)7+(6,;7+-8',&,$/&,5&8,7
2)7+(67$7(2))/25,'$,1$1')253,1(//$6&2817<

7(55<*(1(%2//($SURIHVVLRQDOO\
NQRZQDV+8/.+2*$1
3ODLQWLII
1R&,
YV
+($7+(5&/(0*$:.(50(',$//&
DND*$:.(50(',$HWDO
'HIHQGDQWV

92/80(
9,'(27$3('
'(326,7,212)7(55<*(1(%2//($
'$7($SULO
7,0(SPWRSP
3/$&(5LHVGRUSK5HSRUWLQJ*URXS
&OHYHODQG6WUHHW
6XLWH
&OHDUZDWHU)ORULGD
38568$17721RWLFHE\FRXQVHOIRU
'HIHQGDQWVIRUSXUSRVHVRI
GLVFRYHU\XVHDWWULDORU
VXFKRWKHUSXUSRVHVDVDUH
SHUPLWWHGXQGHUWKH)ORULGD
5XOHVRI&LYLO3URFHGXUH

5(3257('%<6XVDQ&5LHVGRUSK535&55
1RWDU\3XEOLF6WDWHRI
)ORULGD

3DJHV

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



$33($5$1&(6



&+$5/(6-+$5'(5(648,5(
+DUGHU0LUHOO $EUDPV//3
&HQWXU\3DUN(DVW
6XLWH
/RV$QJHOHV&DOLIRUQLD
DQG
.(11(7+*785.(/(648,5(
%DMR&XYD&RKHQ 7XUNHO3$
1RUWK7DPSD6WUHHW
6XLWH
7DPSD)ORULGD
DQG
'$9,'5+286721(648,5(
/DZ2IILFHRI'DYLG5+RXVWRQ
&RXUW6WUHHW
5HQR1HYDGD
$WWRUQH\VIRU3ODLQWLII

















0,&+$(/68//,9$1(648,5(
/HYLQH6XOOLYDQ.RFK 6FKXO]//3
/6WUHHW1:
6XLWH
:DVKLQJWRQ'&
DQG
3$8/-6$),(5(648,5(
/HYLQH6XOOLYDQ.RFK 6FKXO]//3
0DUNHW6WUHHW
6XLWH
3KLODGHOSKLD3HQQV\OYDQLD
$WWRUQH\VIRU'HIHQGDQW*DZNHU0HGLD//&



$/6235(6(17



+RQRUDEOH-DPHV&DVH
0LNH%\UG9LGHRJUDSKHU








5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



DVNWKHVDPHWKLQJ"



0568//,9$1, OOWDNHKLVDQVZHU



05+$5'(52EMHFWLRQ



7+(:,71(66$VNHGDQGDQVZHUHG



%<0568//,9$1



4&DQ\RXDQVZHULW"



$$VNWKHTXHVWLRQDJDLQ



4:KHQ\RXDQG%XEEDGLVFXVVHG\RXKDYLQJVH[



ZLWKKLVZLIH+HDWKHUGLG\RXDVNKLPDWWKDWWLPHLI



KHZRXOGEHILOPLQJ\RX"



$,GRQ WUHFDOODVNLQJKLPWKDW



42ND\:RXOG\RXKDYHDQ\UHDVRQWRDVND



TXHVWLRQOLNHWKDW"



05+$5'(52EMHFWLRQWRWKHIRUPRIWKH



TXHVWLRQ



7+(:,71(66,ZRXOGMXVWDQVZHUWKDWDJDLQ



KHZDVP\IULHQG+HZRXOGQHYHUGRVRPHWKLQJ



OLNHWKDW



%<0568//,9$1



4$OOULJKW,I\RXJREDFNWRWKHWH[W



WKDWDSSHDUVDWWKDWZHZHUHMXVWORRNLQJDW\RX



ZURWH,DPQRWZDLWLQJIRUDQ\PRUHVXUSULVHVEHFDXVH



ZHNQRZWKHUHLVDORWPRUHFRPLQJ



'R\RXVHHWKDW"



$, PVRUU\:KHUHZDVWKDWDW", PWU\LQJWR

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



ILJXUHLVWKLVWKHPLGGOHRILW"2UZKHUHDUHZH



ORRNLQJDW"



47KLVLVWKHVHFRQGOLQHRIWKDWWH[W



$<HV,VHHLW



42ND\, PQRWZDLWLQJIRUDQ\PRUHVXUSULVHV



EHFDXVHZHNQRZWKHUHLVDORWPRUHFRPLQJ



'R\RXVHHWKDW"



$<HVVLU



42ND\:KDWGLG\RXPHDQE\ZHNQRZWKHUHLV



DORWPRUHFRPLQJ"



$7KDW VSULYLOHJHG



4+RZVR"



$,KHDUGWKHUHZDVDORWPRUHFRPLQJIURPP\



DWWRUQH\V



4$OOULJKW<RX UHVKDULQJWKLVZLWK%XEED



7KDW VQRWSULYLOHJHG



05+$5'(5:HOO



%<0568//,9$1



4WRVKDUHLWZLWK%XEEDLVLW"



05+$5'(5([FXVHH[FXVHPH%XWLI



WKHUH VPRUHWRLWWKDQWKHWH[WDQGKHUHFHLYHV



WKHPRUHWRLWIURPKLVDWWRUQH\VWKHQWKHPRUH



WRLWSDUWLVSULYLOHJHG7KHWKHZRUGVRQ



WKLVSDJHDUHQRWSULYLOHJHGEXWZKHQ\RXDVNKLP



WRSURYLGHDGGLWLRQDOGHWDLOWKDWSDUW VWKH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



SULYLOHJHGSDUW



%<0568//,9$1



4:HUH\RXUHIHUULQJWRWKHVH[WDSHVWRU\"



05+$5'(52EMHFWLRQSULYLOHJHG



0568//,9$1, PMXVWDVNLQJKLPDERXWZKDW



KH VWHOOLQJ%XEEDKLVIULHQG7KHUH VQR



SULYLOHJHWKHUH



05+$5'(52ND\, PZKDWKHWROG%XEED



LVRQWKHSDJHDQG\RX UHORRNLQJDWLW,I



WKHUH VPRUHGHWDLOWKDWKHUHFHLYHGIURPFRXQVHO



WKHQKHFDQ WWDONDERXWWKDWEHFDXVHLW V



SULYLOHJHGDQGZHKDYHWRPDLQWDLQLW6R, P



MXVWJRLQJWRLQVWUXFWWKHZLWQHVVWKDWLIWKH



DGGLWLRQDOLQIRUPDWLRQ\RXOHDUQHGIURPFRXQVHO



\RXFDQ WDQVZHU



7+(:,71(66,WLV



0568//,9$1$OOULJKW



%<0568//,9$1



41RZDWWKHVWDUWRIWKHWDSHSDUGRQPH



$WWKHVWDUWRIWKDWWH[WWKDWZH YHEHHQ



ORRNLQJDWDWULJKW\RXVD\ZHNQRZWKHUH V



PRUHWKDQRQHWDSHRXWWKHUHDQGRQHWKDWKDVVHYHUDO



[[[[[[VOXUVZH UHWROG



'R\RXVHHWKDW"



$<HV

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



42ND\+RZPDQ\WDSHVGLG\RXNQRZDVRI



2FWREHUZHUHRXWWKHUH"



$:HOOWKDW VSULYLOHJHGDOVR



4$QGKRZFRPH"



$%HFDXVHP\DWWRUQH\VWROGPHWKDW



05+$5'(5:KRD7KDW VDOO\RXQHHGWR



JR



0568//,9$12ND\



%<0568//,9$1



42ND\/HWPHDVN\RXWKLV/HW VSUREH



WKDW



'LG\RXOHDUQWKLVLQIRUPDWLRQLQD



FRQYHUVDWLRQZLWKVRPHWKLUGSDUW\DQG\RXUDWWRUQH\"



$1R



4<RXRQO\OHDUQHGLWIURP\RXUDWWRUQH\"



$<HV



42ND\$QGZKLFKDWWRUQH\ZRXOGWKDWEH"



$'DYLG+RXVWRQ



4$OOULJKW$QGZKHQZDVWKDW"



$,GRQ WUHFDOO



4$OOULJKW'LG\RXOHDUQLQ\RXUGLVFXVVLRQV



ZLWK0LNH:DOWHUVWKDWWKHUHZDVPRUHWKDQRQHVH[



WDSH"



$1RWWKDW,UHFDOO



42ND\'LG\RXOHDUQLQ\RXUGLVFXVVLRQVZLWK

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



DQ\ERG\HOVHDW70=WKDWWKHUHZDVPRUHWKDQRQHVH[



WDSH"



$1R



4$OOULJKW$QGZKHQGLG\RXOHDUQWKLV"



$,GRQ WUHFDOO(YHU\WKLQJWKDW,OHDUQHG



DERXWWKHUHEHLQJDVH[WDSHKDSSHQHGDIWHUWKH



LQWHUYLHZLQWKHKRWHOURRP%HFDXVHXSXQWLOWKHQ,



VDZDFRXSOHVWLOOSLFWXUHVDQG%XEEDZDVO\LQJWRPH



WKDWKHGLGQ WGRLWDQG+HDWKHUGLGLW6R,WKRXJKW



PD\EHWKHUHDUHMXVWVWLOOSLFWXUHV6RDQ\WKLQJDERXW



DVH[WDSHKDSSHQHGDIWHU70=WROG'DYLGDQG,RQWKH



SKRQHWKDWWKHUHZDVDWDSHJRLQJRQ



4$QG\RX UH\RX UHWHOOLQJXVDERXWWKLV



LQWHUYLHZWKDWRFFXUUHGRQ2FWREHU"



$<HDKZKDWHYHUWKDWGDWHZDV



47KHRQHZKHQ\RXZHUHLQ1HZ<RUN"



$<HV



42ND\'LG\RXOHDUQDQ\WKLQJIURPVRPHRQH



RWKHUWKDQFRXQVHODERXWWKHQXPEHURIVH[WDSHVWKDW



ZHUHRXWWKHUH"



$,VWLOOGRQ WNQRZKRZPDQ\DUHRXWWKHUH



42ND\,I\RXZRXOGORRNEDFNDWWKDWVDPH



WH[WZHZHUHORRNLQJDWKRZGLG\RXNQRZWKDWRQHRI



WKHWDSHVKDGVHYHUDO[[[[[[VOXUV"



$7KDW VSULYLOHJHG

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



4<RXOHDUQHGWKDWIURPFRXQVHO"



$<HV



4$OOULJKW'LG\RXOHDUQLQIRUPDWLRQDERXW



WKH[[[[[[VOXUVIURP0LNH:DOWHUVDVZHOO"



$1R



4'LG\RXOHDUQLQIRUPDWLRQDERXW[[[[[[VOXUV



IURPDQ\RQHDW70="



$1RMXVWIURPFRXQVHO



4'LG\RXOHDUQLWIURPDJHQWOHPDQE\WKHQDPH
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Case No. 12012447-CI-011

IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR THE PINELLAS COUNTY, FLORIDA
-oOo-

TERRY GENE BOLLEA professionally known as
HULK HOGAN,
Plaintiff,
vs.
HEATHER CLEM; GAWKER MEDIA, LLC aka GAWKER MEDIA;
et al.,
Defendants.
=======================================================
CONFIDENTIAL - ATTORNEYS' EYES ONLY
VIDEOTAPED DEPOSITION OF
DAVID HOUSTON
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1

Q

Okay.

And then you indicated at some point you

2 went to Davidson's room or what you thought to be
3 Davidson's room.
4

A

Yeah, I believe.

It was somewhere else, a

5 room.
6

Q

Okay.

7

A

Yes.

8

Q

Like a guest room?

9

A

Yes.

10

Q

Okay.

But actual hotel room?

I take it there's a bed in the room, not

11 like a conference room or something like that?
12

A

No, no, it was a hotel room.

13

Q

Okay.

And how long were you in Mr. Davidson's

14 room?
15

A

Not a great period of time, 20 minutes,

16 30 minutes maybe.

Very brief.

His purpose was

17 essentially, as he said, "Let's get this out of the
18 way," referencing the authentication, because otherwise,
19 of course, we're going to have to do it later after the
20 polygraph.

So he came up to the bright notion of

21 getting it done right away.
22

Q

Okay.

All right.

And then you indicated that

23 after that, you went back up to the additional room
24 where you all met.
25

A

After the polygrapher contacted us.
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1 that.
2

Q

I don't recall.
Okay.

All right.

Now, did you later watch any

3 of the DVDs obtained from Mr. Davidson with the FBI?
4

A

No.

5

Q

Did they ever call you in and ask you to view

6 portions of this and identify it?
7

A

They never called me in to review the

8 videotapes.
9

Q

Okay.

Did they call you in for any other

10 purposes related to this investigation?
11

A

There was a telephone call made as to whether

12 I'd be willing to go to the FBI office in Tampa for the
13 purposes of assisting in the transcription of the stated
14 word as it pertained to the videotape.

Their

15 transcriber was having difficulty making out certain
16 words at certain times.

I had agreed to do so.

That

17 was to be planned for in the future, and it never came
18 to fruition.
19

Q

So you never actually went over --

20

A

No.

21

Q

-- and participated in the transcription?

22

A

No.

23

Q

All right.

When you were there in

24 Mr. Davidson's room that day, were three DVDs placed in
25 a DVD player and portions played?
Hoogs Reporting Group
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1

A

There appeared to be three DVDs, not all at

2 once placed in a player, but individually one at a time.
3 Whether they were different DVDs or one DVD and two
4 copies remains to be seen, I guess.
5

Q

Okay.

6

A

I don't know.

7

Q

Okay.

9

A

First one was first.

10

Q

No.

11

A

There's no time, date stamp on the DVDs for me

What --

What order did you view the three tapes

8 in?

12 to draw reference points.
13

Q

No.

I understand that.

But the reason I ask

14 you is because he gives you this Exhibit B, and it says
15 first tape, second tape.

You know what I mean?

It

16 purports -17

A

Right.

18

Q

-- to provide contents to three different

19 tapes.
20

A

Right.

21

Q

Did he then say to you when you were in his

22 room, "Okay.

I'm going to show you an excerpt of the

23 first tape"?
24

A

No.

I think the idea was at that point in time

25 not to verify everything that he claimed was on the
Hoogs Reporting Group
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1 tapes was on the DVD.

Literally, that would require us

2 to sit and go through each DVD in their entirety.
3

Quite to the contrary, our goal was to simply

4 provide verification that it was Terry on the DVD, and
5 as such -- and this sounds silly when you are doing a
6 business deal, but under the circumstances, Mr. Davidson
7 then would be apparently believed as to what he was
8 saying.
9

Our goal was not to sit and verify content.

It

10 was simply to authenticate the fact that Mr. Bollea was
11 on there.

But, again, remember, this is all part of a

12 sting, and so, therefore, we're playing a role where
13 we're attempting to have Mr. Davidson believe that we're
14 bona fide purchasers for this material, which requires
15 us to do something, which at that point was "Okay.
16 Well, Terry, does that look like you?" which leads Terry
17 to walk away, signaling to me he's very upset, which
18 leads me to want to just simply get through the process.
19

Q

All right.

If you would look, please, back at

20 Defendant's Exhibit 259.
21

A

Got it.

22

Q

And if you would turn to page 1210, which is --

23

A

1210 in 259?

24

Q

Yes, sir.

25

A

Okay.

Hang on.

I've got it.
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1

I, KIMBERLY J. WALDIE, a Certified Shorthand

2 Reporter licensed in the State of California and the
3 State of Nevada, do hereby certify:
4

That on FRIDAY, APRIL 10, 2015, at the offices

5 of Hoogs Reporting Group, 435 Marsh Avenue, Reno,
6 Nevada, personally appeared DAVID HOUSTON, who was duly
7 sworn to testify and deposed in the matter entitled
8 herein; that, before the proceedings' completion, the
9 reading and signing of the deposition were not requested
10 by the parties; that said deposition was taken in
11 verbatim stenotype notes by me, a Certified Shorthand
12 Reporter, and thereafter transcribed into typewriting as
13 herein appears;
14

That the foregoing transcript, consisting of

15 pages 1 through 229, is a full, true and correct
16 transcription of my stenotype notes of said deposition
17 to the best of my knowledge, skill and ability.
18

I further certify that I am not a relative or

19 employee of counsel of any of the parties, nor
20 a relative or employee of any party involved in said
21 action, nor financially interested in the action
22

Dated at Reno, Nevada, this 14th day of April,

23 2015.
24
25

________________________________
KIMBERLY J. WALDIE, CSR No. 8696
NV CCR #720, RPR
Hoogs Reporting Group
775-327-4460
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November 10, 2014
VIA EMAIL
Michael Berry, Esq.
Levine Sullivan et al.
1899 L. Street, NW, Suite 200
Washington, DC 20036
Email: mberry@lskslaw.com
Re:

Terry Bollea v. Heather Clem, Gawker Media LLC, et al.
No. 12012447-CI-011

Dear Mr. Berry:
As you know, the parties agreed to a protocol for submitting Gawker’s FOIA request,
which contemplated that Mr. Bollea’s counsel would be permitted to include with the request a
letter from my office to the government stating Mr. Bollea’s relevance objections. However, you
rejected each of the many drafts that we submitted to you. We modified the letter repeatedly to
accommodate your concerns that the letter might cause the government to misconstrue the law
that applies to FOIA requests, or to make a determination that the letter was somehow a
withdrawal or modification of the FOIA waivers. We revised the drafts to omit discussion of the
FOIA requirements, and also make clear that the waivers were not being withdrawn or
modified. Still, you rejected the drafts. In the process, you rejected a brief summary of the basic
facts underlying the pending lawsuit, and a brief summary of the FBI’s sting and investigation
regarding the extortion attempt, which were included for purposes of background.
Because of your rejection of all of our many drafts, we had no alternative but to submit
our letter directly to the government, edited so that it fully takes into account all of Gawker’s
stated concerns, but is not the Gawker-written version that you requested that we sign and
submit. We feel that this is a matter of Mr. Bollea being permitted to exercise his First
Amendment rights to communicate with the government regarding the very matter with which
the government sought his participation, and in which he complied: the FBI sting operation and
investigation to apprehend and prosecute an extortionist.
The letters to the government, copies of which are enclosed, make clear that Mr. Bollea is
not withdrawing or modifying the FOIA waivers in any way, and that those waivers remain in
effect.
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If you have any questions regarding the foregoing, please contact me.
Very truly yours,

CHARLES J. HARDER Of
HARDER MIRELL & ABRAMS LLP

Highly Confidential—Attorneys’ Eyes Only

November 10, 2014

VIA EMAIL, FAX & FED EX
Ken Courter, Chief
FOIA/PA Unit
Criminal Division
Department of Justice
Suite 1127, Keeney Building
950 Pennsylvania Avenue, N.W.
Washington, DC 20530-0001
Phone: (202) 616-0307
Fax: (202) 514-6117
crm.foia@usdoj.gov

Re:

Gawker Media LLC’s Freedom of Information Act Request

Dear Mr. Courter:
This law firm is lead counsel for Terry Bollea, professionally known as “Hulk Hogan,” in
the Florida state court action styled Terry Gene Bollea v. Heather Clem, Gawker Media LLC, et
al., Circuit Court of the Sixth Judicial Council in and for Pinellas County, Florida, Case Number
12012447CI-011 (the “Civil Lawsuit”). We write concerning Gawker Media LLC’s Freedom of
Information Act request with accompanying waivers from Mr. Bollea and his counsel, which we
understand were sent to your office by Gawker Media’s counsel, Gregg Thomas, Esq., on or
about November 7, 2014 (the “FOIA Request”).
We write this letter to make your office aware of the following matters:
First, in the Civil Lawsuit, the court determined that the materials within the possession
of the FBI are potentially relevant to certain issues and on that basis ordered Mr. Bollea and his
counsel to sign the FOIA waivers. Mr. Bollea and his counsel complied with the order to sign
the waivers. Notwithstanding, Mr. Bollea does not agree that the government’s records are
relevant to the Civil Lawsuit. Mr. Bollea’s relevance objections were based on the following
factors, among others:
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A. In or about mid-2007, Mr. Bollea was filmed in a private bedroom without his knowledge
or permission. Gawker Media, which operates the celebrity gossip site at Gawker.com,
received from an “anonymous” source a 30-minute video of that encounter. Gawker
Media edited the footage into a “highlight reel” (the terminology used by Gawker
Media’s editor-in-chief), which showed Mr. Bollea fully naked and having explicit sexual
relations with his partner. The edited footage was not blurred, blocked, pixilated or
otherwise obscured, and Gawker Media posted it at Gawker.com, where it was viewed by
the public. Mr. Bollea’s counsel immediately demanded that Gawker Media remove the
illegally created and published video, yet Gawker Media refused, and the Civil Lawsuit
was filed shortly thereafter.
B. The materials sought by the FOIA Request pertain to an FBI investigation and sting
operation from approximately December 2012, whereby an unknown extortionist and his
or her accomplices attempted to extort a payment from Mr. Bollea relating to a sex tape
that was illegally created, and which the extortionist had illegally acquired. The Civil
Lawsuit does not include any allegations that any of the defendants were in any way
involved with the extortion attempt or any aspect of the FBI investigation and sting
operation. Thus, the matters in the Civil Lawsuit, and in the FBI investigation and sting
operation, are different.
Second, we are aware that the privacy rights of several third parties are potentially
implicated by Gawker Media’s FOIA Request and, to our knowledge, many of those third parties
have not waived their privacy rights or otherwise consented to the production of the requested
records. Therefore, the government should consider withholding or redacting documents and
information that potentially implicate the privacy rights of third parties who have not signed a
waiver.
It also is worth mention that Mr. Bollea participated in the FBI’s investigation and sting
operation for the purpose of apprehending and prosecuting the extortionist. By contrast, the
FOIA Request, filed by a celebrity gossip website that already has posted an illicit sex tape of
Mr. Bollea, now seeks more information and content about him, including potentially additional
sex tape footage.
The government therefore should take great care in determining which content must be
released by law, and which content can or should be withheld or redacted, including for example,
documents protected by the law enforcement privilege. In a September 3, 2013 letter, the U.S.
Attorney’s Office for the Middle District of Florida stated to Mr. Bollea’s counsel that it
intended to retain possession of DVDs obtained in the underlying FBI investigation, pending the
outcome of the Civil Lawsuit.
In sending this letter, Mr. Bollea and his counsel have no intention of interfering with
Gawker Media’s rights, the rights or obligations of the government, or the proceedings in the
Civil Lawsuit, and nothing herein should be construed as a withdrawal or modification of the
waivers signed by Mr. Bollea and his counsel, all of which remain in effect.
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Should you have any questions, please do not hesitate to contact me.

Very truly yours,

CHARLES J. HARDER Of
HARDER MIRELL & ABRAMS LLP

cc:

Gawker Media’s counsel (via email)
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VIA EMAIL, FAX & FED EX
David M. Hardy, Chief
Record/Information Dissemination Section
Records Management Division
Federal Bureau of Investigation
Department of Justice
170 Marcel Drive
Winchester, VA 22602-4843
Phone: (540) 868-4500
Fax: (540) 868-4997
foiparequest@ic.fbi.gov

Re:

Gawker Media LLC’s Freedom of Information Act Request

Dear Mr. Hardy:
This law firm is lead counsel for Terry Bollea, professionally known as “Hulk Hogan,” in
the Florida state court action styled Terry Gene Bollea v. Heather Clem, Gawker Media LLC, et
al., Circuit Court of the Sixth Judicial Council in and for Pinellas County, Florida, Case Number
12012447CI-011 (the “Civil Lawsuit”). We write concerning Gawker Media LLC’s Freedom of
Information Act request with accompanying waivers from Mr. Bollea and his counsel, which we
understand were sent to your office by Gawker Media’s counsel, Gregg Thomas, Esq., on or
about November 7, 2014 (the “FOIA Request”).
We write this letter to make your office aware of the following matters:
First, in the Civil Lawsuit, the court determined that the materials within the possession
of the FBI are potentially relevant to certain issues and on that basis ordered Mr. Bollea and his
counsel to sign the FOIA waivers. Mr. Bollea and his counsel complied with the order to sign
the waivers. Notwithstanding, Mr. Bollea does not agree that the government’s records are
relevant to the Civil Lawsuit. Mr. Bollea’s relevance objections were based on the following
factors, among others:
A. In or about mid-2007, Mr. Bollea was filmed in a private bedroom without his knowledge
or permission. Gawker Media, which operates the celebrity gossip site at Gawker.com,
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received from an “anonymous” source a 30-minute video of that encounter. Gawker
Media edited the footage into a “highlight reel” (the terminology used by Gawker
Media’s editor-in-chief), which showed Mr. Bollea fully naked and having explicit sexual
relations with his partner. The edited footage was not blurred, blocked, pixilated or
otherwise obscured, and Gawker Media posted it at Gawker.com, where it was viewed by
the public. Mr. Bollea’s counsel immediately demanded that Gawker Media remove the
illegally created and published video, yet Gawker Media refused, and the Civil Lawsuit
was filed shortly thereafter.
B. The materials sought by the FOIA Request pertain to an FBI investigation and sting
operation from approximately December 2012, whereby an unknown extortionist and his
or her accomplices attempted to extort a payment from Mr. Bollea relating to a sex tape
that was illegally created, and which the extortionist had illegally acquired. The Civil
Lawsuit does not include any allegations that any of the defendants were in any way
involved with the extortion attempt or any aspect of the FBI investigation and sting
operation. Thus, the matters in the Civil Lawsuit, and in the FBI investigation and sting
operation, are different.
Second, we are aware that the privacy rights of several third parties are potentially
implicated by Gawker Media’s FOIA Request and, to our knowledge, many of those third parties
have not waived their privacy rights or otherwise consented to the production of the requested
records. Therefore, the government should consider withholding or redacting documents and
information that potentially implicate the privacy rights of third parties who have not signed a
waiver.
It also is worth mention that Mr. Bollea participated in the FBI’s investigation and sting
operation for the purpose of apprehending and prosecuting the extortionist. By contrast, the
FOIA Request, filed by a celebrity gossip website that already has posted an illicit sex tape of
Mr. Bollea, now seeks more information and content about him, including potentially additional
sex tape footage.
The government therefore should take great care in determining which content must be
released by law, and which content can or should be withheld or redacted, including for example,
documents protected by the law enforcement privilege. In a September 3, 2013 letter, the U.S.
Attorney’s Office for the Middle District of Florida stated to Mr. Bollea’s counsel that it
intended to retain possession of DVDs obtained in the underlying FBI investigation, pending the
outcome of the Civil Lawsuit.
In sending this letter, Mr. Bollea and his counsel have no intention of interfering with
Gawker Media’s rights, the rights or obligations of the government, or the proceedings in the
Civil Lawsuit, and nothing herein should be construed as a withdrawal or modification of the
waivers signed by Mr. Bollea and his counsel, all of which remain in effect.
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Should you have any questions, please do not hesitate to contact me.

Very truly yours,

CHARLES J. HARDER Of
HARDER MIRELL & ABRAMS LLP

cc:

Gawker Media’s counsel (via email)
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VIA EMAIL, FAX & FED EX
Susan B. Gerson, Acting Assistant Director
FOIA/Privacy Unit
Executive Office for United States Attorneys
Department of Justice
Room 7300, 600 E Street, N.W.
Washington, DC 20530-0001
Phone: (202) 252-6020
Fax: (202) 252-6047
USAEO.FOIA.Requests@usdoj.gov

Re:

Gawker Media LLC’s Freedom of Information Act Request

Dear Ms. Gerson:
This law firm is lead counsel for Terry Bollea, professionally known as “Hulk Hogan,” in
the Florida state court action styled Terry Gene Bollea v. Heather Clem, Gawker Media LLC, et
al., Circuit Court of the Sixth Judicial Council in and for Pinellas County, Florida, Case Number
12012447CI-011 (the “Civil Lawsuit”). We write concerning Gawker Media LLC’s Freedom of
Information Act request with accompanying waivers from Mr. Bollea and his counsel, which we
understand were sent to your office by Gawker Media’s counsel, Gregg Thomas, Esq., on or
about November 7, 2014 (the “FOIA Request”).
We write this letter to make your office aware of the following matters:
First, in the Civil Lawsuit, the court determined that the materials within the possession
of the FBI are potentially relevant to certain issues and on that basis ordered Mr. Bollea and his
counsel to sign the FOIA waivers. Mr. Bollea and his counsel complied with the order to sign
the waivers. Notwithstanding, Mr. Bollea does not agree that the government’s records are
relevant to the Civil Lawsuit. Mr. Bollea’s relevance objections were based on the following
factors, among others:
A. In or about mid-2007, Mr. Bollea was filmed in a private bedroom without his knowledge
or permission. Gawker Media, which operates the celebrity gossip site at Gawker.com,

November 10, 2014

Highly Confidential—Attorneys’ Eyes Only Page 2

received from an “anonymous” source a 30-minute video of that encounter. Gawker
Media edited the footage into a “highlight reel” (the terminology used by Gawker
Media’s editor-in-chief), which showed Mr. Bollea fully naked and having explicit sexual
relations with his partner. The edited footage was not blurred, blocked, pixilated or
otherwise obscured, and Gawker Media posted it at Gawker.com, where it was viewed by
the public. Mr. Bollea’s counsel immediately demanded that Gawker Media remove the
illegally created and published video, yet Gawker Media refused, and the Civil Lawsuit
was filed shortly thereafter.
B. The materials sought by the FOIA Request pertain to an FBI investigation and sting
operation from approximately December 2012, whereby an unknown extortionist and his
or her accomplices attempted to extort a payment from Mr. Bollea relating to a sex tape
that was illegally created, and which the extortionist had illegally acquired. The Civil
Lawsuit does not include any allegations that any of the defendants were in any way
involved with the extortion attempt or any aspect of the FBI investigation and sting
operation. Thus, the matters in the Civil Lawsuit, and in the FBI investigation and sting
operation, are different.
Second, we are aware that the privacy rights of several third parties are potentially
implicated by Gawker Media’s FOIA Request and, to our knowledge, many of those third parties
have not waived their privacy rights or otherwise consented to the production of the requested
records. Therefore, the government should consider withholding or redacting documents and
information that potentially implicate the privacy rights of third parties who have not signed a
waiver.
It also is worth mention that Mr. Bollea participated in the FBI’s investigation and sting
operation for the purpose of apprehending and prosecuting the extortionist. By contrast, the
FOIA Request, filed by a celebrity gossip website that already has posted an illicit sex tape of
Mr. Bollea, now seeks more information and content about him, including potentially additional
sex tape footage.
The government therefore should take great care in determining which content must be
released by law, and which content can or should be withheld or redacted, including for example,
documents protected by the law enforcement privilege. In a September 3, 2013 letter, the U.S.
Attorney’s Office for the Middle District of Florida stated to Mr. Bollea’s counsel that it
intended to retain possession of DVDs obtained in the underlying FBI investigation, pending the
outcome of the Civil Lawsuit.
In sending this letter, Mr. Bollea and his counsel have no intention of interfering with
Gawker Media’s rights, the rights or obligations of the government, or the proceedings in the
Civil Lawsuit, and nothing herein should be construed as a withdrawal or modification of the
waivers signed by Mr. Bollea and his counsel, all of which remain in effect.
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Should you have any questions, please do not hesitate to contact me.

Very truly yours,

CHARLES J. HARDER Of
HARDER MIRELL & ABRAMS LLP

cc:

Gawker Media’s counsel (via email)

CONFIDENTIAL – FILED UNDER SEAL

SEALED APPENDIX TAB 6
(referred to as “Confidential Filing 1”
during the October 1, 2015 Hearing)

DOCUMENT:

Plaintiff’s Confidential Motion for Protective Order
re: Certain Content in Documents Produced in
Discovery, filed on May 27, 2014

ORDER:

NOVEMBER 18, 2015 AMENDED ORDER*

PARAGRAPH: 10.D(1)

*This Document also was sealed under Paragraph 8.D(1) of the October 27,
2015 Order.

Filing # 14115800 Electronically Filed 05/27/2014 06:17:32 PM

IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA
TERRY GENE BOLLEA professionally
known as HULK HOGAN,
Plaintiff,
vs.

Case No. 12012447CI-011

HEATHER CLEM; GAWKER MEDIA, LLC
aka GAWKER MEDIA; GAWKER MEDIA
GROUP, INC. aka GAWKER MEDIA;
GAWKER ENTERTAINMENT, LLC;
GAWKER TECHNOLOGY, LLC; GAWKER
SALES, LLC; NICK DENTON; A.J.
DAULERIO; KATE BENNERT, and
BLOGWIRE HUNGARY SZELLEMI
ALKOTAST HASZNOSITO KFT aka
GAWKER MEDIA,
Defendants.
______________________________________/
PLAINTIFF TERRY GENE BOLLEA’S CONFIDENTIAL MOTION FOR
PROTECTIVE ORDER RE: CERTAIN CONTENT IN DOCUMENTS PRODUCED IN
DISCOVERY
FILED UNDER SEAL
I.

INTRODUCTION
Plaintiff Terry Bollea hereby applies under seal for a protective order permitting him to

redact from documents produced in this litigation: (1) certain offensive terminology that the
Special Discovery Magistrate has already ruled to be irrelevant to this case and nondiscoverable; and (2) the prefix (the three numbers after the area code) of the telephone numbers
of non-parties who had nothing at all to do with this case, while the phone numbers of witnesses
in this case, including Bubba Clem’s, would be produced in full.
Gawker Media, LLC (“Gawker”) operates a group of celebrity tabloid websites that
publish, among other things, salacious content that invades the privacy of celebrities. See, e.g.,
Fred Durst: Touch My Balls and My Ass and Then Sue Gawker, Gawker.com (printed Oct. 2,
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2013) (after Fred Durst sues Gawker for invasion of privacy, Gawker writes: “Someone sent us a
link to a video of your penis, we went into shock, and we shared it with the world for about 2
hours.”); Max Read, Three Topless Photos of Kate Middleton Put Us at Two for Three on Royal
Nudie Pic Scandals [NSFW] (Updated), Gawker.com (Sept. 14, 2012) (publishing the topless
photos and stating, “isn’t this the classy way to have your privacy invaded?”); A.J. Daulerio,
Brett Favre’s Cellphone Seduction of Jenn Sterger (Update), Deadspin.com (Oct. 7, 2010)
(posting video obtained from “third party,” which includes, in Daulerio’s own words: “penis
photos at the 2:08 mark”).
Here, in October 2012, Gawker published a surreptitiously recorded sex video depicting
Plaintiff fully naked and engaged in private, consensual sex in a private bedroom, which gave
rise to this lawsuit. This case turns on whether Gawker’s publication of the sex video invaded
Plaintiff’s privacy, and whether Gawker had a First Amendment right to publish it anyway.
Despite the straightforwardness of the case, Gawker has tried to use the discovery process as a
tool to go far beyond what is relevant, to invade Plaintiff’s privacy again and again in the
process, and to punish and embarrass him as retaliation for filing this suit. The Court has already
granted motions for protective orders to ensure that Plaintiff’s privacy is not invaded by Gawker
a second time, including precluding Gawker from engaging in discovery into his sex life, except
as it pertains to Heather Clem, precluding Gawker from engaging in discovery of Plaintiff’s
medical history and business dealings, and requiring special procedures for the protection and
handling of his videotaped deposition and other sensitive, confidential information. Plaintiff
seeks this protective order to prevent Gawker from improperly obtaining, through this lawsuit,
ammunition to wage a media firestorm against Plaintiff so as to gain improper leverage over him
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in this litigation and/or further invade his privacy or seek to cause harm to his reputation and
career.
Certain documents produced in discovery purport to summarize other videos (not the one
from which Gawker created its “highlight reel” and published on the internet) in which Plaintiff
is described by non-parties as allegedly using offensive language while he was in a private
bedroom. There is no actual evidence that Plaintiff used this language, and the documents are
hearsay upon hearsay, and lack any foundation. Moreover, the documents do not concern the
video at issue in this litigation.
The Special Discovery Magistrate has already ruled on this issue, during Bubba Clem’s
deposition, and sustained Plaintiff’s objection to questions about whether Plaintiff used such
offensive language. On this basis, Plaintiff redacted the same terms from the document
productions. The redactions also are consistent with Florida law—there is no circumstance in
which this evidence would be admissible, because it is multiple hearsay, lacks foundation, lacks
relevance, and is severely prejudicial. As such, the redacted terms are not reasonably likely to
lead to the discovery of any admissible evidence.
Plaintiff also has been ordered to produce his telephone records. Gawker’s basis for
seeking these records was to establish if and when Plaintiff spoke with certain key witnesses for
the purpose of obtaining information about those telephone calls in discovery. Gawker has
expressly disclaimed any interest in Plaintiff’s calls to anyone other than these key witnesses.
For this reason, Plaintiff seeks to redact the prefix (three numbers that follow the area code) of
telephone calls to and from people who are not witnesses in this case. The area code and the last
four digits of these numbers remain to allow Gawker to identify if any of the telephone numbers
match those of any of the witnesses herein.
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Accordingly, the Special Discovery Magistrate should recommend that a protective order
be entered permitting the redactions.
II.

ARGUMENT
Pursuant to Florida’s discovery rules, “[u]pon motion by a party or by the person from

whom discovery is sought, and for good cause shown, the court in which the action is pending
may make any order to protect a party or person from annoyance, embarrassment, oppression, or
undue burden or expense that justice requires, including one or more of the following: . . .
(4) that certain matters not be inquired into.” Fla. R. Civ. P. 1.280(c). In this case, there is good
cause for the Special Discovery Magistrate to recommend an order protecting Plaintiff from the
embarrassment and oppression that would result from production of the redacted terms.
This case is about Plaintiff’s right to privacy—a strong, free standing right in the State of
Florida. As the Supreme Court of Florida held, in Rasmussen v. South Fla. Blood Service, Inc.,
500 So. 2d 533, 536 (Fla. 1987):
[I]n Florida, a citizen’s right to privacy is independently protected by our
state constitution. In 1980, the voters of Florida amended our state constitution
to include an express right of privacy. Art. V, § 23, Fla. Const. In approving the
amendment, Florida became the fourth state to adopt a strong, freestanding right
of privacy as a separate section of its state constitution, thus providing an explicit
textual foundation for those privacy interests inherent in the concept of liberty
which may not otherwise be protected by specific constitutional provisions.
Although the general concept of privacy encompasses an enormously broad and
diverse field of personal action and belief, there can be no doubt that the
Florida amendment was intended to protect the right to determine whether
or not sensitive information about oneself will be disclosed to others.
(Emphasis added.) In Rasmussen, the Court considered whether it was appropriate to enter a
protective order precluding a plaintiff from discovering the private information of donors to a
blood bank. The Court held: “In deciding whether a protective order is appropriate in a
particular case, the court must balance the competing interests that would be served by granting
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discovery or by denying it.” Id. at 535. The Court found that the competing interests in that case
strongly weighed in favor of a protective order:
In balancing the competing interests involved, we do not ignore [the plaintiff’s]
interest in obtaining the requested information in order to prove aggregation of his
injuries and obtain full recovery. We recognize that [the plaintiff’s] interest
parallels the state’s interest in ensuring full compensation for victims of
negligence. However, we find that the discovery order requested here would do
little to advance that interest. The probative value of the discovery sought by [the
plaintiff] is dubious at best. The potential of significant harm to most, if not all,
of the fifty-one unsuspecting donors in permitting such a fishing expedition is
great and far outweighs the plaintiff’s need under these circumstances.
Id. at 538.
Similarly, here, a protective order allowing Plaintiff to redact certain offensive terms
from discovery should be entered. The probative value of the discovery is “dubious” (in fact, it
is non-existent), and the potential for harm is great. (The Special Discovery Magistrate has
already made this determination—during the deposition of Mr. Clem.) The competing interests
strongly weigh in favor of entry of a protective order, for at least the following reasons:
First, Gawker is in the business of publishing gossip that invades the privacy of
celebrities. See, supra, at 1–2 (listing examples of Gawker’s “reporting” on the private and
salacious details of celebrities). Thus, Gawker should not have access to information regarding
the alleged private statements of Plaintiff that have nothing to do with the issues of this case, and
have the potential to cause him harm.
Second, the redacted terms at issue are inadmissible hearsay—statements that allegedly
appear in a video that neither Gawker nor Plaintiff has a copy of, and which has never been
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produced in discovery in this case. 1 As such, there is no evidentiary foundation for the alleged
statements.
Third, whether or not Plaintiff used offensive language in a video that Gawker did not
post and thus has nothing to do with the claims in this action is simply not relevant to any of the
claims or defenses in this case. Plaintiff is not suing Gawker for any reporting on purportedly
offensive language—he is suing Gawker for publishing a voyeuristic video depicting him fully
naked and engaged in explicit sexual activity and distributed without his knowledge or consent.
The case has nothing to do with offensive language allegedly appearing in videos that are not at
issue. Thus, discovery of such comments will not lead to evidence that will actually be admitted
at trial.
Fourth, even if any relevance were established, the statements would be excluded because
their prejudicial effect would far outweigh any probative value. Fla. Stat. § 90.403 (“Relevant
evidence is inadmissible if its probative value is substantially outweighed by the danger of unfair
prejudice, confusion of issues, misleading the jury, or needless presentation of cumulative
evidence.”). Thus, the Special Discovery Magistrate’s ruling at Bubba Clem’s deposition
sustaining Plaintiff’s objection to questioning regarding the offensive language was correct.
Gawker never took exception to that ruling, and it should be applied here and for the remainder
of the case.
In sum, in this case about privacy, Plaintiff’s right to privacy far exceeds any purported
need for the discovery of the redacted terms. Accordingly, the protective order should be
entered.

1

The Court has already found that, if additional sex videos are discovered, they are to be
reviewed and transcribed in camera, rather than turned over to Gawker. The relevant excerpts of
the January 17, 2014, transcript that includes this ruling are attached hereto as Exhibit 1.

{BC00049855:1}

6
CONFIDENTIAL—ATTORNEY’S EYES ONLY

Additionally, Plaintiff seeks to redact the prefix of the telephone numbers of non-parties
who have nothing to do with this case. It is well-established in Florida that discovery of nonparties’ phone numbers implicates those individuals’ privacy rights, and such identifying
information should not be produced unless the requesting party establishes a countervailing need
for the information:
Article I, section 23, Florida Constitution, affords Floridians the right of privacy
and ensures that each person has the right to determine for themselves when, how
and to what extent information about them is communicated to others. Names,
addresses, and telephone numbers are forms of identity information that can
be considered private and confidential information. When a party seeks
private or confidential information, courts must require the party seeking the
information to make a showing of necessity which outweighs the countervailing
interest in maintaining the confidentiality of such information. This court has
noted the release of names and telephone numbers, where irrelevant, would
be an invasion of privacy for the third parties.
Publix Supermarkets, Inc. v. Johnson 959 So.2d 1274, 1276 (Fla. 4th DCA 2007) (emphasis
added) (internal citations and quotations omitted). See also Haywood v. Samai, 624 So. 2d 1154
(Fla. 4th DCA 1993) (granting writ of certiorari and holding that “nonparty patients names and
telephone numbers are irrelevant and that revealing their names and telephone numbers would be
an invasion of privacy”); Colonial Medical Specialties of South Florida, Inc. v. United
Diagnostic Laboratories, Inc., 674 So. 2d 923 (Fla. 4th DCA 1996) (granting writ of certiorari
and holding that party “failed to meet its burden to show any need for [the non-parties’ telephone
numbers] which would override the privacy rights of these non-party patients”); and Colonial
Medical Specialties of South Florida, Inc. v. United Diagnostic Laboratories, Inc., 674 So. 2d
923 (Fla. 4th DCA 1996) (granting writ of certiorari and holding that party “failed to meet its
burden to show any need for [the non-parties’ telephone numbers] which would override the
privacy rights of these non-party patients”).
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Similarly, here, the release of the full telephone numbers for upwards of 99.9 percent of
Plaintiff’s calls would be irrelevant, and thus an invasion of the non-parties’ privacy. As Gawker
stated in its Response to Plaintiff’s Exceptions Regarding Defendants’ Fifth Motion to Compel,
its purpose in seeking the telephone records is “to clarify the extent to which plaintiff spoke and
texted with key witnesses, including Bubba and Heather Clem, during the relevant time period.”
Exhibit 2 (emphasis added.) Gawker admits that its purpose is not to find out every call, no
matter how personal, Plaintiff ever made.
Thus, there is no basis for allowing Gawker to see the entire private phone numbers of
persons and entities that Plaintiff may have called or taken a call from, who have nothing to do
with this case. Plaintiff therefore seeks to redact the prefix (only) of the listing of telephone calls
to and from non-witnesses, while leaving enough digits visible (the area code and the last four
digits) to allow Gawker to determine if any of the telephone numbers match those of any
potential witnesses in this action—such as Bubba Clem, Heather Clem, Gawker’s employees, or
others.
III.

CONCLUSION
For the foregoing reasons, the Special Discovery Magistrate should recommend that

Plaintiff be allowed to redact from documents produced in this case any references to offensive
language that are attributed to Plaintiff, and telephone numbers of persons and entities who are
not witnesses in this case.
DATED: May 27, 2014
/s/ Kenneth G. Turkel, Esq.
Kenneth G. Turkel, Esq.
Florida Bar No. 867233
Christina K. Ramirez, Esq.
Florida Bar No. 954497

BAJO CUVA COHEN & TURKEL, P.A.
{BC00049855:1}

8
CONFIDENTIAL—ATTORNEY’S EYES ONLY

100 North Tampa Street, Suite 1900
Tampa, Florida 33602
Tel: (813) 443-2199
Fax: (813) 443-2193
Email: kturkel@bajocuva.com
Email: cramirez@bajocuva.com
-andCharles J. Harder, Esq.
PHV No. 102333
HARDER MIRELL & ABRAMS LLP
1925 Avenue of the Stars, Suite 800
Los Angeles, CA 90067
Tel: (424) 203-1600
Fax: (424) 203-1601
Email: charder@hmafirm.com
Counsel for Plaintiff
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by
E-Mail via the e-portal system this 27th day of May, 2014 to the following:
Barry A. Cohen, Esquire
Michael W. Gaines, Esquire
Barry Cohen, Esquire
Michael W. Gaines, Esquire
The Cohen Law Group
201 E. Kennedy Blvd., Suite 1000
Tampa, Florida 33602
bcohen@tampalawfirm.com
mgaines@tampalawfirm.com
jrosario@tampalawfirm.com
Counsel for Heather Clem
David R. Houston, Esquire
Law Office of David R. Houston
432 Court Street
Reno, NV 89501
dhouston@houstonatlaw.com

Julie B. Ehrlich, Esquire
Levine Sullivan Koch & Schultz, LLP
321 West 44th Street, Suite 1000
New York, NY 10036
jehrlich@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants

Gregg D. Thomas, Esquire
Rachel E. Fugate, Esquire
Thomas & LoCicero PL
601 S. Boulevard
Tampa, Florida 33606
gthomas@tlolawfirm.com
rfugate@tlolawfirm.com
kbrown@tlolawfirm.com
Counsel for Gawker Defendants
Seth D. Berlin, Esquire
Paul J. Safier, Esquire
Alia L. Smith, Esquire
Levine Sullivan Koch & Schulz, LLP
1899 L. Street, NW, Suite 200
Washington, DC 20036
sberlin@lskslaw.com
psafier@lskslaw.com
asmith@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants
Michael Berry, Esquire
Levine Sullivan Koch & Schultz, LLP
1760 Market Street, Suite 1001
Philadelphia, PA 19103
mberry@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants
/s/ Kenneth G. Turkel
Attorney
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CONFIDENTIAL – FILED UNDER SEAL

SEALED APPENDIX TAB 7
(referred to as “Confidential Filing 2”
during the October 1, 2015 Hearing)

DOCUMENT:

Affidavit of Charles J. Harder, and Exhibits 1 and 2
thereto, filed on May 27, 2014

ORDER:

NOVEMBER 18, 2015 AMENDED ORDER*

PARAGRAPH: 10.D(2)

*These documents also were sealed under Paragraph 8.D(2) of the October
27, 2015 Order.

Filing # 14115956 Electronically Filed 05/27/2014 06:25:27 PM
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Seth D. Berlin, Esq.
Michael Berry, Esq.
Paul J. Safier, Esq.
Alia L. Smith, Esq.
Levine Sullivan Koch & Schulz, LLP
1899 L Street, NW
Suite 200
Washington, DC 20036
Re:

Gregg D. Thomas, Esq
Rachel E. Fugate, Esq
Thomas & LoCicero PL
601 S. Boulevard
Tampa, Florida 33606

Terry Gene Bollea v. Heather Clem, Gawker Media LLC, et al
Circuit Court of the Sixth Judicial Council in and for Pinellas County, Florida
Case Number 12012447CI-011

CONFIDENTIAL—PURSUANT TO PROTECTIVE ORDER
Dear Counsel:
This letter is written in response to your letter dated May 6, 2014 relating to the ongoing
discovery issues. We respond as follows:
1.

We are still gathering and preparing the telephone records for production.

2.
We have repeatedly made inquiries with respect to media appearance documents,
and believe that there are no other such documents in our client’s possession, custody, or control.
However, in light of your letter, we are once again making a diligent search and reasonable
inquiry with respect to this issue, and will let you know if any additional documents are located.
3.
We are in the process of preparing a supplemental interrogatory response that will
cover Mr. Bollea’s, and his representatives’, recollection of oral communications relating to the
law enforcement investigations, and will serve this response when it is completed and reviewed.
4.
We are currently gathering the e-mail attachments to the communications related
to the FBI investigation and are preparing them for production.
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5.
With respect to the redactions of certain race-related terms from the FBI
documents, as well as the documents produced by Burton and Buchwald, it is our understanding
that Judge Case ruled that such language is not relevant or discoverable in this case. If Mr.
Bollea used any such language, it would have no relevance in this matter even under the broadest
conception of relevance. It has nothing to do with the sexual encounters between Mr. Bollea and
Ms. Clem, nothing to do with whether Mr. Bollea suffered damages, nothing to do with whether
the sex video as reported by Gawker was newsworthy or whether Gawker had a First
Amendment right to publish it, and nothing to do with whether Mr. Bollea consented to or knew
about the recording. In addition, it is highly prejudicial and even if it were found to have some
potential relevance (which has yet to be shown), the material clearly would be inadmissible in
light of its severely prejudicial nature. Fla. Stat. § 90.403. Finally, this material is not
reasonably likely to lead to the discovery of any admissible evidence.
Thus, if Gawker does not withdraw its demand for this material, Mr. Bollea will move for
a protective order precluding discovery of any alleged usage of race-related terms by Mr. Bollea
and ordering appropriate redactions of this material from documents disclosed in discovery.
Because of the sensitive nature of this issue, Mr. Bollea intends to make this motion under seal
and this letter is hereby designated as “CONFIDENTIAL” under the terms of the current
protective order in this litigation.
If you wish to discuss any of these matters, please call or e-mail me.
Very truly yours,

CHARLES J. HARDER Of
HARDER MIRELL & ABRAMS LLP
cc:

Barry A. Cohen, Esq. (via email)
Michael W. Gaines, Esq. (via email)
Ken Turkel, Esq. (via email)
Christina Ramirez, Esq. (via email)
David Houston, Esq. (via email)

CONFIDENTIAL – FILED UNDER SEAL

SEALED APPENDIX TAB 8
(referred to as “Confidential Filing 3”
during the October 1, 2015 Hearing)

DOCUMENT:

Defendant’s Confidential Statement of Violations of
Court Orders and Misrepresentations by Plaintiff
and Plaintiff’s Counsel, and Exhibits 2, 3, 4, 5, 6, 7,
8, 9, 10, 11, 14, 17 and 32 thereto, filed on June 6,
2014

ORDER:

NOVEMBER 18, 2015 AMENDED ORDER*

PARAGRAPH: 10.D(3)

*These documents also were sealed under Paragraph 8.D(3) of the October
27, 2015 Order.
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA
TERRY GENE BOLLEA professionally
known as HULK HOGAN,
Plaintiff,
Case No.: 12012447-CI-011
vs.
HEATHER CLEM; GAWKER MEDIA,
LLC aka GAWKER MEDIA; et al.,
Defendants.
____________________________________/
CONFIDENTIAL STATEMENT OF VIOLATIONS OF COURT ORDERS
AND MISREPRESENTATIONS BY PLAINTIFF AND PLAINTIFF’S COUNSEL
Gawker Media, LLC (“Gawker”) and A.J. Daulerio (“Daulerio”) respectfully submit this
confidential explanation of violations of Court orders and misrepresentations by plaintiff, Terry
Gene Bollea (“Bollea”), and his counsel in support of Defendants’ Motion for Sanctions, and to
place before the Court records related thereto.
1.

At issue in Defendants’ Motion for Sanctions are four rulings by the Court:
a. its October 29, 2013 ruling overruling Bollea’s objections to providing
discovery concerning his sexual and romantic relationship with Heather Clem,
b. its February 26, 2014 Order memorializing the October 29, 2013 ruling in a
written order,
c. its February 28, 2014 Order denying Gawker’s motion to compel and for
sanctions based on Bollea’s representation that he had provided full and
complete discovery concerning his sexual relationship with Heather Clem and
cautioning Bollea that, if it turned out that Bollea and his counsel “have been

less than candid in these proceedings and with the Court,” sanctions – likely
including a preclusion order – would follow, and
d. its April 23, 2014 Order directing Bollea to provide full and complete
responses to discovery requests seeking information and/or documents
concerning (i) communications related to the FBI investigation, (ii) his
telephone records from 2012, and (iii) his media appearances.
In Part I below, Defendants address Bollea’s misrepresentations about his sexual relationship
with Heather Clem as revealed in the FBI documents ultimately produced, as well as his and his
counsel’s extraordinary efforts to conceal and misrepresent their contents. In Part II, Defendants
address Bollea’s other misrepresentations about his compliance with the April 23 Order,
including his ongoing failure to produce any additional documents related to his many media
appearances or to produce his full phone records and related information as ordered. In Part III,
Defendants address the sanctions that they request the Court to enter and that properly flow from
this conduct.
I.

Misrepresentations About Bollea’s Sexual Relationship with Heather Clem as
Exposed by the FBI Documents
2.

For the first many months of the discovery period, Bollea and his counsel

concealed the existence of documents and information related to the FBI investigation into the
dissemination of sex tapes depicting Bollea and Heather Clem, failing to identify documents and
communications, or to assert a privilege as to them, in response to document requests and
interrogatories Gawker and Daulerio served approximately a year ago. After belatedly
disclosing the existence of the documents, but resisting production of them for many months in
hearings before both Judge Case and then Judge Campbell (largely on disingenuous grounds, as
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detailed below), the Court ultimately ordered Bollea to make full and complete responses to
discovery requests seeking those documents and information.
3.

Even though Bollea’s responses are not full and complete, it is now readily

apparent why Bollea resisted production. The documents and limited supplemental interrogatory
responses he provided demonstrate that, for close to a year, Bollea made material
misrepresentations both in other sworn interrogatory responses and in sworn deposition
testimony. They also demonstrate that, through his counsel, Bollea made material
misrepresentations to both Judge Case and Judge Campbell about key facts, the status of the FBI
investigation, and Bollea’s compliance with earlier discovery rulings. And, they explain, at least
in significant part, why Bollea and his counsel hid the FBI documents and related information –
namely, to avoid revealing that transcripts of a recording of Bollea having sexual relations with
Heather Clem show that (a) Bollea used several racial epithets and made other racist comments
during that encounter and (b) Bubba Clem’s pivotal “we could retire off this tape” statement
referred to those comments, not the fact that Bollea was recorded having sex.
A.

Communications Related to the FBI Investigation

4.

As the Court is aware, in October 2012, Bollea and his counsel requested that the

FBI initiate an investigation into “the source and distribution of the secretly-recorded sex tape
that is the subject of this lawsuit.” See Ex. 1 (Affidavit of David R. Houston, filed Mar. 5, 2014).
5.

As reflected in the documents Bollea ultimately produced, an attorney from Los

Angeles, Keith Davidson, and his anonymous client proposed transferring to Bollea three video
recordings of Bollea having sex with Heather Clem in exchange for a payment of $300,000. As
part of what Bollea’s counsel described as an FBI “sting” operation, in December 2012, Bollea
executed an agreement with Davidson, and then Bollea and David Houston (one of Bollea’s
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attorneys in this action) met with Davidson and his “client” at the Sand Pearl Hotel, whereupon
FBI agents, who were waiting in an adjacent room, arrested Davidson and his “client.” See Ex. 2
(April 23, 2014 Conf. Hrg. Tr.) at 3:10 – 4:13.
6.

As part of this operation, Bollea and Davidson’s “client” entered into a

“Settlement Agreement and Mutual Release” (the “Davidson Agreement”), attached hereto as
Exhibit 3. The parties executed the Davidson Agreement on December 11 and 12, 2012. Id.
7.

The Agreement was signed using pseudonyms, “Taryn Bostick” and “Jo Walsh,”

as well as by Davidson and Houston (both using their real names). The final two pages of
Exhibit 3 are a Side Letter Agreement, executed on December 14, 2012, identifying “Taryn
Bostick” as Terry Bollea and “Jo Walsh” as a person named “Lori Burbridge.” 1
8.

Exhibit B to the Davidson Agreement (BOLLEA001210-1214) describes the

“Property” transferred to Bollea, providing a detailed time-coded summary transcription of three
video recordings depicting Bollea having sexual relations with Heather Clem. Even crediting
Bollea’s contention in this action that he had no knowledge of having been recorded, Exhibit B
to the Davidson Agreement necessarily provided key information to Bollea and his counsel and
reminded Bollea of the details of encounters in which he had participated.
9.

First, Exhibit B to the Davidson Agreement confirms that Bollea was recorded

having sexual relations with Heather Clem on three different occasions on three different dates.
10.

Second, Exhibit B to the Davidson Agreement also includes specific dates for two

of the three recordings – July 3, 2007 and July 13, 2007 – and sufficient identifying information
about the July 13, 2007 recording (e.g., that “Bostick”/Bollea declares “I can’t believe I just ate –
1

Other documents produced by Bollea indicate that “the young lady present during the
negotiations with Davidson, [apparently the person identified as “Ms. Burbridge”] admitted she was only
an intermediary,” rather than Davidson’s actual client. See Ex. 4 (July 23, 2013 email from D. Houston to
FBI Agent J. Shearn).

4

I feel like a pig”) to make clear that it is the one from which excerpts were published on
Gawker’s website.
11.

Third, Exhibit B to the Davidson Agreement also reflects that another of the three

recordings includes a statement by Bubba the Love Sponge Clem (identified by the initials
“TAC,” for “Todd Alan Clem,” his former name) telling Heather Clem that if they wanted to
retire they could get rich off the “footage.” Significantly, however, Exhibit B indicates that
Clem’s reference to getting rich from the footage was not about the depiction of Bollea having
sex, but instead referred to Bollea’s repeated use of racial epithets (comments redacted by Bollea
and his counsel). See Ex. 3 at BOLLEA001214 (“if we ever did want to retire, all we have to do
is use that . . . footage of him talking about [redacted] people”). 2
12.

Finally, Paragraph 3.3 of the Davidson Agreement recites that “JW agrees that

they are the party that possessed the videos given or provided to Gawker, TMZ and other media
for publication.”
13.

The Government apparently elected not to pursue prosecution in the matter. See,

e.g., Ex. 6 (July 23, 2013 email from FBI Agent J. Shearn to D. Houston advising “any questions
regarding the case declination should be directed to Bob Mosakowski” who is “the supervisor of
the Economics Crime Section and Sara Sweeney’s boss”). As a result, Bollea and Houston
asked the Government to turn over the video recordings obtained by the Government. See Ex. 4
(July 23, 2013 email from D. Houston to J. Shearn: “As a consequence of the USA’s failure to
prosecute, I am concerned about the disposition of the tapes”).
2

A different time-coded summary of this tape, obtained in discovery in this case, and attached

.
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14.

In response, the United States Attorney’s Office wrote to Houston “regarding the

disposition of the following pieces of evidence from the [FBI] investigation.” Ex. 7 (Sept. 3,
2013 letter from AUSA S. Sweeney to D. Houston). Specifically, the Government advised that it
had possession of “3 DVD recordings labeled as follows: (1) DVD-R – Hogan 7-13-07,
(2) DVD-R – Hootie 7-13-07; (3) DVD-R – Hootie.” Id. That letter also advised that
the government intends to retain possession of this [DVD] evidence pending the
outcome in Terry Gene Bollea v. Heather Clem et al., case no. 12-012447-CI,
currently pending in the Sixth Judicial Circuit Court, in and for Pinellas County,
Florida. The evidence will be provided to whichever party is found to be the
rightful possessor of the recordings in that suit.
Id.
15.

A second letter from the United States Attorney’s Office to Houston returned

certain evidence from the investigation, but reiterated the same position with respect to the three
DVDs. Ex. 8 (Nov. 8, 2013 letter from S. Sweeney to D. Houston).
16.

In addition to producing documents, the Court’s April 23, 2014 Order also

required Bollea to supplement his response to Daulerio Interrogatory No. 9 which requested that
he “[d]escribe in detail every communication you or someone acting on your behalf had with any
law enforcement agency, or any employee thereof, concerning any recording of you having
sexual relations with Heather Clem, including without limitation the date of the communications,
the participants to the communication (or if a written communication the sender(s) and all
recipients), the substance of the communication, and any response to the communication.” See
Exs. 9 and 10 (supplemental and second supplemental responses to Daulerio Interrog. No. 9).
17.

While as explained below the information Bollea provided in those supplemental

responses is both vague and incomplete, the responses confirm that, in addition to conversations
between the Government and each of Bollea’s three lawyers (Houston, Charles Harder and Ken
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Turkel), Bollea personally participated numerous meetings concerning the FBI investigation
including the “sting” operation itself. Specifically, Bollea disclosed in his supplemental response
that:
a. “In or about the fall of 2012, Plaintiff and David Houston met with FBI agents
on approximately two to three occasions at the FBI office in Tampa, Florida”
concerning “the FBI’s criminal investigation.” Ex. 10 at 6.
b. “On or about December 13, 2012, Plaintiff and David Houston met with FBI
agents Jason R. Shearn and Charlotte F. Braziel at the FBI office in Tampa,
Florida to discuss logistical details for their in-person meeting with Keith
Davidson and his client, which was scheduled for the following day.” Id. at 9.
c. “On or about December 14, 2012, Plaintiff, Mr. Houston, several FBI agents
. . . and a polygrapher named ‘Jim’ met in Mr. Houston’s hotel room at the
Sand Pearl Hotel” prior to that meeting with Davidson and his client. Id.
d. On that same date, “Plaintiff, Mr. Houston, Jim, Mr. Davidson and his client
or client’s representative had a meeting in Mr. Houston’s hotel room” after
which the FBI agents detained Davidson and his client/client representative.
Id. at 9-10.
18.

Thus, by the time Bollea served his initial responses to Gawker’s and Daulerio’s

discovery requests in August 2013, and, in most cases, by the time this action was amended on
December 28, 2012 to include claims against Gawker and the other Gawker Defendants, Bollea
and his counsel knew:
a. That there were at least three recordings depicting Bollea and Heather Clem
having sexual relations on three separate occasions.
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b. That two of those recordings had precise dates on them in July 2007.
c. That two of the recordings were labeled “Hootie,” a nickname bestowed on
Bollea by Bubba Clem. See Ex. 11 (B. Clem Dep. Tr.) at 222:22 – 223:14.

Redacted per Judge Case ruling

d.

e. That Bollea had personally participated in the FBI investigation, including a
meeting directly with Davidson and his client representative.
f. That the FBI had declined prosecution.
g. That the Government had retained possession of the three video recordings of
Bollea having sexual relations with Heather Clem specifically in connection
with this case.
19.

Despite this, Bollea and his counsel made repeated misrepresentations about each

of these things in sworn interrogatory responses, sworn deposition testimony, and statements by
counsel to Judge Case and Judge Campbell, as is further explained below.
B.

Misrepresentations About the Existence of Other Tapes

20.

On August 21, 2013, Bollea responded to Gawker’s Interrogatory No. 5,

requesting him to “Identify any all videotapes or other recordings of any type made of you
having Sexual Relations during the Relevant Time Period.” Ex. 12 (Bollea’s Resp. to Gawker
Interrog. No. 5). He responded, in pertinent part:
. . . Responding Party has never made a recording of his sexual activity for the
purpose of public dissemination, and has never consented to the making or
dissemination of such a recording. Responding party does not know if any
other clandestine recordings exist other than the video depicting
Responding Party having relations with Heather Clem (which was excerpted
and posted by Gawker Media on its website).
8

Id. at 8 (emphasis added). That statement was materially false and knowingly so at that time. It
was not supplemented despite the Court’s various rulings compelling full responses to discovery
concerning the sexual relationship between Bollea and Heather Clem.
21.

During the January 17, 2014 discovery hearing before Judge Campbell, the

specific topic of other videos was addressed at length by counsel and the Court. Throughout this
entire exchange, Bollea’s counsel concealed the fact that there were multiple videos and that the
FBI was maintaining copies of them specifically in connection with this case. For example, after
counsel for Gawker referenced news reports about Mr. Clem’s “retiring”-off-the-tape comment
and suggested that this statement indicated that another recording existed, Bollea’s counsel (C.
Harder) professed ignorance about such a recording:
Now, I think what Mr. Berlin is saying, if I understand him – and I don’t even –
I’m operating in the dark here, because he’s talking about certain things that
happened on the video and yet they’ve never produced any evidence of that to me
and this is the first time I’ve ever heard of it, that apparently maybe the Clems
were having a discussion that they were going to get rich from this video, then
that’s an issue that would pertain to the Clems.
Ex. 13 (Jan. 17, 2014 Hrg. Tr.) at 32:23 – 33:8 (emphasis added); see also id. at 30:14-15 (“If
there happens to be more video than they have, we would strongly urge Your Honor not to
allow that video to go anywhere”) (emphasis added); id. at 32:14-15 (“If there happens to be
more footage . . .”) (emphasis added).
22.

Gawker subsequently filed a Motion to Compel Compliance with the Court’s

October 29, 2013 Rulings and for Sanctions, again contending that Bollea had not fully
responded to discovery requests concerning his sexual relationship with Heather Clem. Rather
than disclose the existence of the three tapes, or documents detailing the contents thereof, Bollea
and his counsel assured the Court that “Mr. Bollea has provided all of the information that
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Gawker has asked for” including “all of the information requested in Gawker’s interrogatories.”
See Mot. for Sanctions, Ex. 4 (Pl. Opp. Br.) at 1.
23.

And then, during his deposition this past March, Bollea again claimed ignorance

of about whether any of the three encounters with Mrs. Clem that took place in the Clems’
bedroom – other than the one depicted in the Gawker excerpts – had been recorded. Specifically,
when counsel for Gawker asked: “Do you know whether the other encounters in the bedroom
were filmed?,” Bollea testified, “I have no idea.” Ex. 14 (Bollea Dep. Tr.) at 291:12-14.
24.

Whether there are other recordings is a key fact. It bears on many central issues,

such as Bollea’s knowledge of being taped, Clem’s sworn assertion at his deposition that there
was only one such recording, see Ex. 11 at 322:5-20, Heather Clem’s sworn statement that there
are multiple tapes of her engaged in sexual relations with persons other than Mr. Clem, see Ex.
15 (H. Clem Resp. to Bollea Interrog. No. 2), and who had knowledge about and access to the
tapes.
C.

Misrepresentations About the Date of the Sexual Encounter at Issue

25.

Bollea and/or his counsel also made numerous misrepresentations about the date

on which the video excerpted by Gawker was recorded, even though they have known since at
least November 2012 that it was recorded on July 13, 2007, knew the date of a second encounter,
and knew that the third date was within a matter of weeks of the other two, as Bollea testified
under oath at his deposition. Ex. 14 at 269:17 – 270:7.
26.

In Bollea’s Amended Complaint, which he filed on December 28, 2012, he dated

the sexual encounter depicted on the Gawker excerpts to “in or about 2006.” Am. Compl. ¶ 1.
27.

In his initial responses to Gawker’s interrogatories, Bollea amended that to “[i]n

or about 2008.” Ex. 12 (Resp. to Gawker Interrog. No. 10, served Aug. 21, 2013).
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28.

In Defendants’ motion to compel, heard on October 29, 2013, they sought

clarification of which date was correct. Despite having had the FBI documents for almost a year
at that time, Bollea’s counsel (C. Harder) explained the change to Judge Campbell as follows:
Mr. Berlin went for a while trying to – it sounded like he was saying that Hulk
Hogan has been inconsistent in his allegations in this case. The only thing – and I
will admit to this – the only thing that was inconsistent is the 2006 versus 2008.
When Hulk Hogan first said this happened six years ago, I think that my office
took it literally rather than figuratively. I think when he said it happened six years
ago, he was meaning it happened many years ago. And so when we initially
prepared the papers, we made a mistake and we said, okay, it’s 2012, and then we
go back six years, so that’s 2006. And then in further talking to him about this,
we got down the actual timeline based upon other things that were happening in
his life, including his separation. He did live with the Clems for a short period of
time, I think two weeks or two months or somewhere in between there. I never
said that he didn’t. But that was part of the timeline. So once we got him down
on the timeline, it turns out it happened to be in 2008 rather than 2006. And I
apologize, but that was an inadvertent error. . . . It means we goofed and we
unfortunately had our client sign something that was under penalty of perjury that
was off by two years. And I apologize for that.
Ex. 16 (Oct. 29, 2013 Hrg. Tr.) at 67:15 – 68:18.
29.

Despite this, four months later, Bollea served a supplemental response to

Gawker’s Interrogatory No. 10 in which he stated that the sexual encounter depicted in the
Gawker excerpts occurred not in 2006 or 2008, but instead in “approximately late spring/early
summer of 2007.” See Ex. 17 (Supp. Resp. to Gawker Interrog. No. 10, served Feb. 21, 2014).
While this third try had the right year, it too was incomplete as Bollea and his counsel had
available to them the exact date in July at the time.
30.

During a subsequent hearing before Judge Case, Bollea’s counsel (C. Harder)

explained this second revision as follows:
We had provided that response to No. 10 way back in August, except we had a
date wrong. Instead of 2008, it was mid 2007. And I apologize. And this is
actually – and Seth is correct – the second time I have made an apology about
dates. I’m trying to get it right. It’s difficult when I have a client who does not
have documents pertaining to these things, pertaining to when things occurred,
11

and he’s working off his memory, and it turns out that we have to make a slight
adjustment to the date because we find out things.
Ex. 18 (Feb. 24, 2014 Hrg. Tr.) at 27:14 – 28:2 (emphasis added).
31.

During his deposition, Bollea was similarly vague and evasive about why he and

his counsel initially got the date of the sexual encounter wrong, why they later changed their
story, and, significantly, whether they had any documents they could consult that would help in
pinning down the date:
Q. Did all of the sexual encounters take place in close proximity time-wise to each
other?
A. What would you call close proximity?
Q. Well, let me ask you that. How far apart were they?
A. I seem to remember one encounter was four or five days apart from another one.
And then another encounter was like two weeks apart. So it varied.
Q. And do you know when exactly they occurred?
A. No, I don’t.
Q. Is there anything that you could consult, like a calendar, to find out?
A. They happened before I met Jennifer and before my son’s accident. As far as a
calendar, I don’t have stars or dates written down of when I had encounters with
Heather.
Ex. 14 at 269:17 – 270:7.
32.

Later, Bollea also testified as follows on the same subject:
Q. Just so I understand, as you sit here now, is it your best understanding that when
these sexual encounters with Mrs. Clem happened were in the late spring and early
summer of 2007?
A. About.
Q. About?
A. Yes.

12

Q. That’s realizing that – and accepting what you’ve said about your – that dates
aren’t your strength –
A. Well, I know –
Q. – that’s – that’s sort of your best understanding at this point?
A. Yes. And I know they were before the accident. And I know they were before I
started dating my new wife, Jennifer. I know that for sure. So if we can place it
before that, that would be more accurate than saying about 2008.
Id. at 305:11 – 306:3.
33.

Bollea and his counsel continued to rely on the vagueness of plaintiff’s memory

in a brief they filed in the District Court of Appeal seeking a writ to overturn this Court’s ruling
that he and his counsel should be required to provide authorizations to obtain records from the
FBI. Rather than admit that the FBI documents disclosed exactly when the encounters occurred,
his appellate brief asserted:
At the beginning of this case, Mr. Bollea had difficulty remembering the exact
time period when he had a sexual relationship with Ms. Clem, which occurred
several years before Gawker published the sex video and Mr. Bollea filed suit.
Mr. Bollea has diligently sought to accurately recall this time period and has
updated his discovery responses to reflect his refreshed recollection.
Ex. 19 (Reply in Supp. of Pet. for Writ of Cert., filed May 1, 2013). This statement would
reasonably leave the appellate judges with the impression that the only thing Bollea could do to
pin down the date was to rely on his memory, when, in fact, he had documents in his possession
that provided that information.
34.

When the sexual encounters and recordings occurred is a key fact in this case,

bearing on central issues, including Bollea’s knowledge of cameras in the Clems’ home from
having lived there for several months (i.e., did he live there before or after the encounters took
place?); whether his testimony about being anxious while he lived there that he would be
propositioned to participate in further sexual encounters was truthful; whether Bollea was
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married, separated or divorced at the time (a subject on which 2006, 2007 or 2008 makes a
material difference); whether he had previously discussed his sex life and the size of his penis on
Clem’s radio program at the time the recordings were made; and whether he had heard about
Clem’s recording equipment, including in radio broadcasts in which Clem discussed his
surveillance system, by the time the recording was made. 3
D.

Misrepresentations About the Existence of the FBI Documents and
Communications

35.

Bollea did not disclose the existence of the FBI documents – either by generally

asserting a law enforcement privilege or by identifying them in a privilege log – when he
submitted his initial responses to Gawker’s document requests. This was so, even though the
FBI documents ultimately produced are obviously responsive to multiple documents requests,
including Request No. 2 (“Any and all documents in any manner related to the Gawker
Defendants, or any of them.”), Request No. 3 (“Any and all documents in any manner related to
the Video.”), Request No. 4 (“Any and all documents in any manner related to any
communications you had about the Video.”), Request No. 8 (“Any and all documents concerning
any Sexual Relations you had with Heather Clem during the Relevant Time Period.”), Request
No. 13 (“Any and all documents concerning any videotapes made of you engaged in Sexual
Relations during the Relevant Time Period.”). Ex. 20 (Bollea Resp. to Gawker Doc. Reqs.,
served Aug. 21, 2013).
36.

At the October 2013 hearing on Defendants’ initial motion to compel, at which

Judge Campbell made clear that documents related to the sexual relationship between Bollea and
3

In addition, the date of the recording is also relevant to whether the statute of limitations bars
claim(s) arising out of the recording the sexual encounters, including claims Bollea is asserting here
against Mrs. Clem – itself an issue that Gawker and Bollea litigated in connection with Bollea’s motion to
remand this case from federal court based on his then-current contention that the recording occurred in
2006.
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Heather Clem were to be produced, Bollea’s counsel (C. Harder) addressed his failure to serve
any privilege log at all. He stated:
In terms of privilege, we haven’t done a privilege log because I don’t have any
privilege – there are no privileged communications that I’m aware of – and I’ve
asked for them and I’ve done everything I can to find them – other than
[attorney-client] communications that happened after litigation counsel was
retained to fight this case.
Ex. 16 at 71:19 – 72:1 (emphasis added). 4
37.

Then, at the January 31, 2014 hearing before Judge Case on Gawker’s motion to

compel FBI records authorizations, Bollea’s counsel responded to Gawker’s argument in its
briefs that Bollea had “waived his ability to rely on the [law enforcement] privilege by failing to
log any of his or his counsel’s communications with the FBI as to which he claims a privilege,”
Ex. 21 (Reply in Supp. of Mot. to Compel FBI Authorization) at 3, by contending that he and has
client were not in possession of any such documents and by arguing instead that the only
documents related to the investigation were those in the possession of the FBI itself:
Gawker says we didn’t identify communications on a log. Well, we’re not in
possession of these documents. It’s law enforcement that’s in possession.
Gawker is trying to flip the issue on us and say, well, we need to show that these
are privileged. We don’t need to provide a privilege log. That’s not how it
works, not in this instance, because we’re not the ones who possess the
documents. It’s the FBI here.
Ex. 22 (Jan. 31, 2014 Hrg. Tr.) at 16:18 – 17:1 (emphasis added).
38.

Notwithstanding these earlier representations, Bollea identified the FBI

documents in a privilege log served on February 28, 2014.

4

Bollea’s counsel further explained that “Mr. Berlin and I have an agreement that we’re not
going to put every communication, because it’s endless, on a privilege log.” Ex. 16 at 72:1-4. That
agreement pertained to attorney-client communications created after the date that the lawsuit was first
filed in federal court. It did not apply to privileges other than the attorney-client and attorney work
product privileges (for example, Gawker has logged post-litigation documents as to which it asserted
other privileges) and would not, in any event, apply to the multiple communications with Davidson that
pre-dated the filing of the federal court action.
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39.

Bollea also repeatedly misrepresented the nature of the investigation itself. For

example, despite knowing its precise substance, he opposed Gawker’s motion to compel FBI
records authorizations by arguing that “[i]t is pure speculation by Gawker that the FBI
investigation is in any way relevant to this civil lawsuit against Gawker and Ms. Clem.” Ex. 23
(Opp. to Mot. to Compel FBI Authorization, filed Jan. 29, 2014) at 5 (emphasis in original). He
further complained that Gawker had “provide[d] no declarations from any witnesses with
personal knowledge, and produce[d] no documentary evidence other than a hearsay blog post
from celebrity gossip website, TMZ.com, which speculates on what the alleged FBI
investigation might have pertained to.” Id. at 4 (emphasis in original). Bollea advanced this
argument despite the fact that TMZ’s source for its reporting on the FBI investigation was
Bollea’s own counsel. Ex. 24 (TMZ article). As the article stated, “Hulk’s lawyer says he has
contacted the FBI to track down the sex tape leaker . . . and bring that person to justice. We’re
told Hulk plans to meet with FBI agents on Monday.” Id. After Judge Case granted Gawker’s
motion, Bollea again argued in his exceptions that “[i]t is pure speculation by Gawker that the
FBI investigation is in any way relevant to this civil lawsuit.” Ex. 25 (Exceptions to R&R re:
Mot. to Compel FBI Authorization, filed Feb. 12, 2014) at 7 n.4 (emphasis in original).
40.

Bollea and his counsel then reversed course. In an affidavit accompanying his

motion to stay the FBI Authorization Order, Houston stated that “Mr. Bollea and I initiated our
contact with the FBI to discuss the commencement of an investigation into the source and
distribution of the secretly-recorded sex tape.” Ex. 1 at ¶ 3; see also id. at ¶ 2 (FBI investigation
focused on “the source and distribution of the secretly-recorded sex tape that is the subject of this
lawsuit”).
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41.

Then, in litigating the motion to compel Bollea’s and his counsel’s own

communications related to the FBI investigation, Bollea repeatedly asserted that (a) the
investigation was ongoing, (b) disclosing the documents would interfere with the investigation,
and (c) Gawker was improperly seeking the documents because it might be a target or subject.
See Ex. 26 (Opp. to Fifth Mot. to Compel, filed Feb. 21, 2014) at 7-9 (argument under heading
“GAWKER SHOULD NOT BE PERMITTED TO USE CIVIL DISCOVERY TO INTERFERE
WITH A CRIMINAL INVESTIGATION THAT COULD BE TARGETING GAWKER”);
Ex. 27 (Exceptions to R&R re: Fifth Mot. to Compel, filed Mar. 6, 2014) at 10-12 (“Gawker’s
discovery requests represent . . . a dangerous attempt to use the civil discovery process to
interfere with a criminal investigation”).
42.

In fact, as the FBI documents confirm, Bollea and his counsel knew at the time

these representations were made that (a) the Government had long since declined prosecution,
and (b) Gawker was not, and had never been, the target of the FBI investigation. Prior to finally
receiving the FBI documents, counsel for Gawker contacted the FBI and the U.S. Attorney’s
Office concerning Bollea’s representations, and they each confirmed that (a) they had no
objection to Bollea’s disclosing his documents, and (b) that Gawker was not a target or subject.
See Ex. 28 (Berlin Aff., Mar. 18, 2014, including Ex. B (letter from U.S. Atty’s Office)).
Bollea’s counsel challenged those statements as hearsay, until defense counsel submitted a letter
and email confirming them, facts long since known to Bollea and his counsel. See Ex. 29
(Suppl. Berlin Aff., Mar. 20, 2014, including Ex. A (email exchange with U.S. Atty’s Office)).
43.

In a last-ditch effort to avoid producing the documents, Bollea’s counsel reversed

course yet again, representing to Judge Campbell at the hearing on his Exceptions that the FBI
investigation “has nothing to do with Gawker.” Ex. 2 (Apr. 23, 2014 Conf. Hrg. Tr.) at 3:10 –
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5:1; see also Ex. 30 (Apr. 23, 2014 Hrg. Tr.) at 92:23 – 93:2 (contending that the FBI documents
“are not relevant or reasonably calculated to lead to anything that’s admissible”). In addition,
Bollea’s counsel indicated that the recent letter from the United States Attorney’s Office (from
March 2014) meant that “it seems like they’re at the end of the line in terms of the investigation
and there is not going to be a prosecution,” Ex. 2 at 4:14-18, despite having been advised many
months earlier that the FBI had declined prosecution and had returned key documents.
44.

Judge Campbell rejected Bollea’s effort at concealing communications related to

the FBI investigation, finding that “they are relevant because that’s one of the critical aspects I
think of the case or at least in resolving the case, is how did Gawker get it and how did this all
come about” and ordering the documents produced. Id. at 6:4-8.
45.

Bollea has continued this pattern of changing his characterization of the FBI

investigation based on whatever is strategically advantageous, most recently in his opposition to
Defendants’ motion for sanctions. There, he contends that the belated production of the FBI
documents does not warrant reopening his deposition because “[t]he FBI documents pertain to a
completely unrelated matter. Defendants fail to meet their burden of showing that anything in
the FBI documents are related to Mr. Bollea’s claims in this action, or Defendants’ legitimate
defenses thereto,” even though Judge Campbell had found otherwise. Opp. at 15.
46.

Thus, on this subject as well, Bollea and his counsel concealed the existence of

documents and then engaged in a deliberate pattern of misrepresentations to Defendants, as well
as to Judge Campbell and to Judge Case, about the substance of the FBI investigation in an effort
to avoid producing the documents (or having to provide authorizations). Even putting aside that
these documents answer basic questions like the number of times that Bollea was recorded
having sexual relations with Heather Clem, and when those encounters occurred (as discussed
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above), these documents also provide key information about facts central to the case, including
(a) the dissemination of the recordings, (b) who had access to those recordings, (c) whether
Bubba Clem was involved in the dissemination (as Bollea initially alleged in this action), (d)
whether the recording was stolen from Bubba Clem by Matt “Spice Boy” Lloyd as Clem claimed
at his deposition, see Ex. 11 at 121:22 – 122:24, and (e) whether Heather Clem was involved.
And, they reveal the real nature of Mr. Clem’s comment that he could “retire” from selling the
recording – i.e., that it referred to Bollea’s use Redacted per Judge Case ruling , not sex, as
discussed in greater detail below.
47.

Despite his ultimate production of documents, this pattern of conduct has

continued with Bollea’s and his counsel’s failure to provide information about their oral
communications with law enforcement officials. For example, Bollea’s second supplemental
response to Daulerio Interrogatory No. 9 identifies a series of such communications including
(a) two or three meetings between Bollea, Houston and FBI agents in the Fall of 2012; (b) one or
two telephone calls between Houston and FBI Agent Shearn in February or March 2014, (c) two
telephone conversations between Harder and Shearn in January 2013, (d) one or two telephone
conversations between Harder and Shearn in March 2014, and (e) one or two telephone
conversations between Harder and AUSA Sweeney in March 2014. Ex. 10. The substance of
each of those conversations is described nearly identically in boilerplate language as “regarding
the criminal investigation into the dissemination of the surreptitious recording of Plaintiff
engaged in sexual relations with Heather Clem.” Id. When Defendants requested more detailed
information, Bollea’s counsel responded that “the communications at issue occurred two years
ago” and “memories have faded,” even though a number of the communications occurred no
more than 60 days ago, and the memories that have supposedly faded are for the most part those
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of Bollea’s litigation counsel who are expected to preserve such information. Ex. 31 (May 23,
2014 letter from C. Harder to Defendants’ counsel). His counsel further advanced the contention
that none of Bollea’s three different lawyers took any notes whatsoever during any of their many
conversations with law enforcement officials. Id.
E.

Misrepresentations About Bollea’s First-Hand Knowledge of the FBI
Investigation

48.

During his deposition, Bollea and his counsel repeatedly contended that Bollea

had no first-hand knowledge of the FBI investigation, that the only facts Bollea knew about the
FBI investigation had been learned by counsel, and that they were therefore protected by the
attorney-client privilege. 5 In fact, as the FBI documents reveal, Bollea participated personally in
a number of meetings with FBI agents and also participated personally in the “sting” operation in
which he personally met Keith Davidson. Bollea finally admitted as much in his second
supplemental interrogatory response served after his deposition. 6
49.

Despite this, at Bollea’s deposition, Bollea’s counsel objected to testimony about

Bollea’s knowledge of the FBI investigation and Davidson’s attempt to sell him the recordings.
In some instances, Bollea followed his counsel’s lead and refused to answer, contending that any
information was learned solely from his lawyers, while in other instances he went even further,

5

Defendants question whether the privilege covers facts known to and/or learned from a party’s
counsel. See, e.g., Wiand v. Wells Fargo Bank, N.A., 2013 WL 6170616, at *2 (M.D. Fla. Nov. 22, 2013)
(“a deponent may not refuse to answer questions seeking factual information merely because the facts
were learned through counsel.”). While Defendants reserve their right to challenge such an assertion of
privilege by Bollea, their focus here is on the factual misrepresentations by Bollea and his counsel that
such information was learned solely from counsel rather than the assertion of a legal privilege based on
those factual assertions.
6

Bollea has offered no explanation as to why, in response to the Court’s April 23 Order directing
him to provide “full and complete” responses with seven days, he omitted this information from his first
supplemental response, served on May 9, 2014, but then included it in a second supplemental response
served on May 16, 2014.
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affirmatively testifying that he had no knowledge of Davidson or his efforts to sell back the
recordings. For example, Bollea testified:
Q. I’m asking at any time were you aware of there being a sex tape of you being
shopped around?
MR. HARDER: Calls for speculation.
A. No, not – not that I know of.
Q. And are you aware at any time of somebody trying to offer you the sex tape or a
sex tape of you?
MR. HARDER: Asked and answered. And if it’s through communications with
counsel, you cannot answer. . . .
THE WITNESS: That’s privileged.
Ex. 14 at 343:17 – 344:8 (emphases added).
50.

This same pattern repeated itself throughout the deposition:
Q. When did you first learn that someone was shopping a sex tape involving you?
MR. HARDER: Lacks foundation. Assumes facts not in evidence.
THE WITNESS: That’s something I can’t talk about. It’s from one of my attorneys.
Q. When was the first time, other than from one of your attorneys, that you learned
that someone was shopping a sex tape involving you?
MR. HARDER: Lacks foundation. Assumes facts not in evidence.
THE WITNESS: After I received the original information, which is confidential,
there were [two “porno companies” that wanted to “do a deal” with him].
Q. At the beginning of your answer, you referred to information that was
confidential. Is that confidential because it’s stuff you learned from your attorney?
A. Yes, sir.
Q. All right. Did anyone try to sell the sex tape back to you?
A. No one tried to sell it back to me.
Q. Did anybody . . . contact you to offer you the sex tape?
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A. No.
Q. Did anybody contact someone on your behalf to offer you the sex tape?
MR. HARDER: I’m just going to advise you that if this involves a
communication with one of your attorneys, it’s privileged.
A. It’s privileged.
Id. at 319:7 – 320:19 (emphases added). See also id. at 583:4-18:
Q. Other than suing Gawker, Heather Clem, and initially suing Bubba Clem, what
have you done to find out who was responsible for disseminating the sex tape of you?
MR. HARDER: And I’m going to instruct you that if you learned of anything
from your communications with counsel, don’t answer as to that information.
THE WITNESS: That’s privileged.
Q. So there is nothing that you know on that subject outside of what you have had in
discussions with your lawyer?
A. And what I have heard here in the depositions the last few days.
51.

Finally, during his deposition, Bollea denied having seen any documents

pertaining to the FBI investigation, despite at a minimum having personally signed the Davidson
Agreement. Specifically, Bollea was asked:
Q. Without telling me their contents, have you ever seen any documents pertaining to
the FBI’s criminal investigation?
After Judge Case overruled a privilege objection interposed by Bollea’s counsel (since it was
simply a “yes or no” question), Bollea responded:
THE WITNESS: No.
Id. at 581:12 – 582:15.
52.

In sum, having concealed and then withheld documents that would demonstrate

that Bollea was personally involved in the FBI investigation, including the sting operation itself,
Bollea and his counsel orchestrated his testimony so that he alternately asserted privilege over,
22

and then denied knowing anything about, the entire Davidson affair, including the agreement that
he signed personally and the meetings he attended personally.
F.

Misrepresentations Concerning the Nature of Bubba Clem’s Comment
About Getting Rich from the Recording and Bollea’s Improper Redactions

53.

Bubba Clem’s statement about how he and his wife could get rich from selling the

recording of Bollea was first reported by the TMZ website in October 2012. It was later widely
cited by Bollea – including in his public statements and in his responses to interrogatories and
deposition testimony in this case – as the basis for (a) asserting that the Clems were involved in
the recording and/or dissemination of the sex tape, (b) ending his personal relationship with Mr.

Redacted per Judge Case ruling

Redacte

.
55.

Even though Bollea was ordered by Judge Campbell to provide “full and

complete” discovery responses, and even though Judge Campbell authorized production of the
FBI documents on an “attorneys’ eyes only” basis in a confidential portion of the April 23, 2014
hearing, Bollea nevertheless redacted these comments from his production. And, even though
Bollea did not raise his objection to producing these documents in his discovery responses, in his
opposition to Defendants’ motion to compel, at the hearing before Judge Case, in his exceptions,
or at the hearing before Judge Campbell, including in that confidential session, he has
unilaterally determined he is entitled to violate a direct order of the Court.
56.

Similarly, in response to a subpoena from Bollea, two third parties – Don

Buchwald and Associates, a New York talent management company, and Tony Burton, one of its
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talent agents – produced documents that included a similar, albeit less detailed, time-coded
transcription of two of the recordings of Bollea having sex with Heather Clem. Gawker served a
Request For Copies of the documents obtained via that subpoena, and when Bollea produced

Redacted per Judge Case ruling

which appears to provide additional detail.) Again, he did not seek authorization from Judge
Campbell or Judge Case to take the extraordinary step of unilaterally redacting a third party’s
document production.
57.

Bollea and his counsel have justified these redactions on the basis that Judge Case

sustained an objection during the deposition of Bubba Clem to two questions asking generally
about Bollea’s use of “the ‘N’ word.” See Ex. 11 at 431:17 – 432:16 (“have you ever heard the
Hulk use the ‘N’ word when talking about African-Americans?” and, after pointing to a story on
www.thedirty.com that reported on a sex tape involving Bollea including what he “said about
black people,” asking “Having seen that, do you recall whether Hulk Hogan ever used the ‘N’
word?”).
58.

In addition to objections from Clem’s counsel, Bollea’s counsel (C. Harder)

argued that such a comment does not “have anything to do with this case, which is about Gawker
posting a sex tape.” Id. at 431:22-25. Counsel continued, again concealing and misrepresenting
what they knew about the multiple tapes and their contents:
MR. HARDER: Your Honor, about the content of the tape. There [are] two tapes. One
is the minutes 40 seconds that Gawker posted on the Internet. There is nothing about
anything racial at all in that. And they produced to us a 30-minute video. There is
nothing racial that has to do with that.
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What we’re talking about here is thedirty.com, which is making some sort of an
allegation about the content of the tape, that I assume that they are talking about the
tape that they provided to us that doesn’t have any of this. . .
Id. at 435:1-11 (emphasis added). At that time, Bollea and his counsel knew there were other

Redacted per Judge Case ruling
59.

.

When Defendants’ counsel then explained to Judge Case that “we didn’t know”

whether this was on the “full tape” or not, including because Bollea had concealed the FBI
documents and concealed even the number of tapes, Judge Case responded “If you don’t know,
then we don’t know.” But Bollea and his counsel knew.
60.

Even now, and even in court papers filed under seal, Bollea and his counsel are

taking a similar approach of denial. On the one hand, the Confidential Affidavit of Charles J.
Harder (filed under seal), Exhibit 2 thereto, as well as Bollea’s separate Motion for a Protective
Order (filed under seal on May 27, 2014), all confirm that the various redacted language is “racerelated.” On the other hand, they argue that there is “no competent, authenticated evidence of
Plaintiff ever having used offensive language of this type.” Conf. Harder Aff. at ¶ 6. Of course,
the only reason that evidence has not been produced is because Bollea has refused to provide it
and objected to Defendants’ efforts to take discovery that would have uncovered it.
II.

Other Misrepresentations Concerning Bollea’s Compliance with the Court’s
April 23, 2014 Order (Media Appearances and Phone Records)
A.

Media Appearances

61.

Bollea continues to advance the remarkable contention that he has no documents

related to his many media appearances in the Fall of 2012 in which he discussed the sex tape at
issue. In support of his contention, he states that he “searched diligently for records responsive
to this request,” and noted that on the day prior to his deposition he provided an itinerary and
schedule of media appearances he obtained from TNA Wrestling “as a courtesy.” Opp. at 7
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(emphasis in original). 7 Bollea fails to note that this itinerary had been sent to his email account
or that he testified at his deposition that he had failed to search his email. See Ex. 32 (Mar. 3,
2014 email from TNA publicist J. Wortman to S. Luppen, an attorney at C. Harder’s firm,
forwarding an Oct. 3, 2012 email sent to “Terry Bollea” shortly before the original lawsuit was
filed); Ex. 14 at 102:8-10. He has also provided no explanation of how such an obviously
relevant document was not preserved for use in litigation. And, he has steadfastly refused to
offer any explanation as to why he has no texts, no emails, no receipts, no reimbursements, no
itineraries, no talking points, etc. from a media tour that occurred just days before he initiated
this action against Defendants. 8
62.

Bollea asserts that he has no documents on this subject despite having engaged a

New York-based publicist, Elizabeth Rosenthal Traub and her company E.J. Media, to provide
him with public relations services about the sex tape. In response to Defendants’ initial
interrogatory seeking the identity of persons with knowledge concerning this action, Bollea did
not identify his publicist, and in response to Gawker’s initial document requests from August
2103 seeking all documents related to public statements, Bollea said nothing of his publicist’s
documents. When, in December 2013, Gawker forwarded an even more specific request for
7

He also submitted a sworn affidavit to this effect, dated May 23, 2014, but fails to explain why,
despite appearing before a notary on that date and despite being under Court order to have supplemented
his interrogatory responses by April 30th, he failed to swear out verifications for those supplemental
responses until June 2, 2014.
8

Indeed, Bollea’s testimony confirms that he and his counsel have failed to preserve key
documents in their original form. For example, despite the obvious relevance of texts between Bollea and
Bubba Clem, Bollea testified at his deposition that he did not preserve such texts after forwarding them to
his counsel, and as a result could not ascertain whether pressing the “Load Earlier Messages” link that
appears at the beginning of the string of texts he produced would reveal more relevant text exchanges.
See Ex. 14 at 94:10-18 (“I sent my attorneys a bunch of texts, and I’ve also sent my attorneys – every
time something comes up on Twitter about the sex tape or something, because I don’t deal with the
negative stuff, you know, on a consistent basis. I deal with it and I bracket it and go back to where my
heart’s at. Anything like that that – a text that I would send to my attorneys, as soon as I send it, I would
erase it once I knew they had it.”); see also id. at 78:7-16 (admitting that he threw away his old calendars,
including for 2012 and 2013, after the commencement of the litigation).
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documents related to his media appearances, Bollea again said nothing of these documents.
Gawker then subpoenaed documents directly from Traub and her agency, and they produced
certain documents, but withheld and redacted others, claiming that they were protected by an
attorney-client privilege which somehow extended to the services of Bollea’s public relations
consultant because she was acting as Bollea’s agent. Gawker sought to enforce the subpoena,
which was opposed by Traub and her agency– now represented by Harder’s firm. After a
hearing and an in camera inspection, the New York judge determined that the documents were
not privileged and should be produced. Ex. 33 (May 1, 2014 Order). Just as the Court here did,
the New York court also rejected Traub’s contention that she had produced all responsive
documents, crediting Gawker’s argument that there were large holes in her production
concerning Bollea’s October 2012 media tour. Id. at 3. Traub and her agency appealed, and
have sought a stay.
63.

Putting aside the merits of a purported privilege for public relations documents,

the assertedly privileged documents are obviously responsive to Gawker’s document requests
from both June 2013 and December 2013 because they relate directly to public statements about
the sex tape and the Gawker Story. While Traub’s documents – which she has asserted are
privileged precisely because she was Bollea’s agent – are within Bollea’s possession, custody or
control for that reason, those documents were also in Harder’s possession given that they
purportedly reflect his own communications exchanged with Traub. Despite this, these
documents were neither produced nor listed on Bollea’s privilege log, even though a number of
the purportedly privileged documents pre-date the filing of the federal court action. See note 4
supra. Thus, when Bollea’s counsel represented to Judge Case at the February 24, 2014 hearing
that Bollea had no responsive documents in his possession, custody or control, see Ex. 18 at
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71:25 –76:1 (asserting that Bollea and his counsel are not “withholding anything”), that too was
false. This represents yet another category of documents that Bollea and his counsel improperly
concealed for many months – including effectively until after Bollea’s deposition – instead of
identifying them and asserting the privilege claims that he is now, in effect, belatedly asserting
through his public relations consultants. The fact that these documents continue to be withheld
also undercuts Bollea’s representation to this Court that all documents related to his media
appearances have been produced. They clearly have not.
64.

In a case where the District Court of Appeal has already found that the substance

of Bollea’s contemporaneous media appearances is directly relevant to the legal issues presented,
see Gawker Media, LLC v. Bollea, 129 So. 3d 1196, 1200-01 & n.5 (Fla. 2d DCA 2014),
Bollea’s and his counsel’s failure to produce or even maintain such key information is obviously
prejudicial. Indeed, because Bollea failed to produce any information about his October 2012
media tour until the day before his deposition, Defendants were unable to obtain copies of certain
of those appearances that were unknown to them, despite the representation by Bollea’s counsel
to Judge Case that “Gawker seems to have found every single occasion where he talked to a
reporter.” Ex. 18 (Feb. 24, 2014 Hrg. Tr.) at 74:19-20. In at least one instance, Bollea was
asked at his deposition about a print news report describing a radio appearance, and was unable
even to confirm whether he made such an appearance or said what had been reported without
being played a recording of the actual broadcast. Ex. 14 at 260:22 – 263:6.
B.

Telephone Records

65.

Bollea contends that he has fully complied with the Court’s April 23 Order

requiring him to provide all of his 2012 telephone records and information regarding his service
providers and accounts. This too is demonstrably false. Although it has been six weeks since
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the entry of the April 23 Order, Bollea has still not provided significant portions of the records
reflecting his call and text data, including no data from one of his two providers and only a
portion of the data from the other. In that regard, since he had not produced any data at the time
he filed his Opposition, he represented to the Court therein that he “will produce records from his
phone carriers once he obtains them.” Opp. at 11. Yet, in the records he subsequently produced,
he redacted phone numbers for all calls and texts save for three callers (Bubba Clem, Tony
Burton and the Don Buchwald firm).
66.

Bollea has done so even though his request to limit his production only to those

persons he and his counsel deem to be legitimate witnesses was previously raised and rejected by
the Court. For example, Bollea argued to Judge Case that Bollea’s response be limited to
identifying “any phone calls that happened to be on his phone records with Bubba or Heather
Clem” because “we’re talking about 99-percent-plus phone calls that have nothing at all to do
with this case” and none “of that is appropriate, especially when it’s not like we are withholding
information.” See, e.g., Ex. 18 (Feb. 24, 2014 Hrg. Tr.) at 68:16 – 71:8. In response,
Defendants’ counsel explained that calls and texts with numerous others – including, for
example, Bollea’s publicist or with media organizations – would be relevant, adding:
[T]he problem I want to avoid, Your Honor [is having] Mr. Harder decide what’s
relevant or not relevant, because he doesn’t – he has a different theory of the case.
He has, in many briefs that we have filed back and forth, a different view of
what’s relevant . . . . And it’s a fairly narrow description, and it excludes the
primary thing that we’re trying to do, which is to be able to test what the plaintiff
is saying in these various factual contentions. . . .
[T]rying to have him guess what we think would be important is a bad idea in
discovery and that’s not how it’s supposed to work.
Id. at 77:17 – 79:18. In ordering full production of the records, Judge Case therefore rejected
Bollea’s argument that he should only be required to produce records of calls or texts with
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people he or his counsel deem to be witnesses. Mot. for Sanctions, Ex. 6 (R&R re: Fifth Mot. to
Compel, dated Feb. 5, 2014).
67.

Bollea’s counsel advanced the same argument at the hearing before Judge

Campbell on his exceptions to Judge Case’s report and recommendation. See Ex. 30 (Apr. 23,
2014 Hrg. Tr.) at 91:9 – 92:1 (arguing to limit disclosure of records of phone calls and texts
between “Hulk Hogan and Bubba Clem and Heather Clem” rather than with other people).
Judge Campbell rejected that contention without even hearing argument from Defendants’
counsel, id. at 92:2-11, and ordered “full and complete” responses to the discovery requests at
issue, Mot. for Sanctions, Ex. 7 (Apr. 23, 2014 Order).
68.

Bollea’s production of redacted documents is therefore a direct violation of this

Court’s April 23 Order. And, Bollea’s representations that he “has fully complied with the
Court’s April 23, 2014 discovery order” Opp. at 6 (emphasis in original), and that he “will
produce records from his phone carriers once he obtains them,” id. at 11, are false.
III.

Request for Sanctions
69.

Whatever the merits of Bollea’s privacy claims, Bollea and his counsel should not

be permitted to conceal the existence of documents, to submit false interrogatories, to assert
deposition objections that are knowingly wrong, to testify falsely under oath, and to make a
series of affirmative misrepresentations to Defendants, to the Court, to the Special Discovery
Magistrate and even to the District Court of Appeal. Such an extensive pattern of misconduct
constitutes a direct affront to the fundamental authority of the Court system, to the honor
required of those who appear before it, and to the integrity of the adversarial process at its heart.
It should be promptly and firmly sanctioned.
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70.

As expressly contemplated by the February 28, 2014 Order, because Bollea and

his counsel have been “less than candid in these proceedings and with the Court,” a sanctions
order should follow. Given the extent to which they have polluted the discovery process and
tried to pull the wool over the Court’s eyes, it would be entirely proper to strike plaintiff’s claims
and to dismiss his complaint. At a minimum, if the case is not dismissed, Defendants
respectfully request:
a. That Bollea be required within five (5) days to provide full and complete
responses in connection with each category of information and documents;
b. That Bollea and Bubba the Love Sponge Clem may be recalled for deposition,
including to examine them about belatedly produced discovery and about their
various misrepresentations and omissions that have only now become
apparent;
c. That Bollea be held in contempt, both for his prior misconduct detailed herein
and his ongoing failure to comply with multiple orders of the Court;
d. That, as a sanction for improperly concealing documents and information, and
for making misrepresentations about those documents and information to
Defendants and to the Court, the Court preclude Bollea from seeking to shield
from the Court or jury the information and documents that he improperly
withheld, as described herein;
e. That the Court give an “adverse inference” instruction with respect to each
category of documents or information that Bollea and his counsel failed to
preserve, including without limitation with respect to (i) his texts, (ii) his

31

email, (iii) his calendars, and (iv) the substance of his and his counsel’s oral
communications with law enforcement officials;
f. That Bollea be required to pay the fees and costs associated with the abovedescribed misconduct, including without limitation (i) the fees and costs
incurred in litigating Gawker’s various motions to compel, as well as this
motion for sanctions, (ii) the fees and costs (including the costs of the Special
Discovery Magistrate) incurred in preparing for, taking and resuming the
depositions of Bollea and Mr. Clem; and (iii) the fees and costs incurred in
investigating and uncovering numerous facts that should have been
disclosed; 9
g. That the Court enter any other relief that it deems just and proper given the
extraordinary violations of this Court’s rules and numerous Court orders.
Dated: June 6, 2014

Respectfully submitted,
THOMAS & LOCICERO PL
By:

/s/ Gregg D. Thomas
Gregg D. Thomas
Florida Bar No.: 223913
Rachel E. Fugate
Florida Bar No.: 0144029
601 South Boulevard
P.O. Box 2602 (33601)
Tampa, FL 33606
Telephone: (813) 984-3060
Facsimile: (813) 984-3070
gthomas@tlolawfirm.com
rfugate@tlolawfirm.com
Seth D. Berlin
Pro Hac Vice Number: 103440
Michael Berry

9

If the Court awards such fees and costs, Defendants will submit a detailed statement of them for
the Court’s review so that the amount of the awards can be quantified.
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Pro Hac Vice Number: 108191
Alia L. Smith
Pro Hac Vice Number: 104249
Paul J. Safier
Pro Hac Vice Number: 103437
Julie B. Ehrlich
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1899 L Street, NW, Suite 200
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mberry@lskslaw.com
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally
known as HULK HOGAN,
Plaintiff,
vs.

Case No. 12012447 CI-011

HEATHER CLEM; GAWKER MEDIA, LLC
a/k/a GAWKER MEDIA, et al.,
Defendants.
/

TRANSCRIPT OF:

CONFIDENTIAL PROCEEDINGS

BEFORE:

Honorable Pamela A.M. Campbell

DATE:

April 23, 2014

TIME:

3:20 p.m.

PLACE:

Pinellas County Courthouse
545 First Avenue North
Room 300
St. Petersburg, Florida

REPORTED BY:

Natalie W. Breaux, RPR, CRR
Notary Public
State of Florida at Large

2
APPEARANCES:
KENNETH G. TURKEL, ESQUIRE
Bajo Cuva Cohen & Turkel, P.A.
100 North Tampa Street
Suite 1900
Tampa, Florida 33602
- and CHARLES J. HARDER, ESQUIRE
Harder Mirell & Abrams LLP
1801 Avenue of the Stars
Suite 1120
Los Angeles, California 90057
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SETH D. BERLIN, ESQUIRE
Levine Sullivan Koch & Schulz, LLP
1899 L Street Northwest
Suite 200
Washington, DC 20036
- and PAUL J. SAFIER, ESQUIRE
Levine Sullivan Koch & Schulz, LLP
1760 Market Street
Suite 1001
Philadelphia, Pennsylvania 19103
- and GREGG D. THOMAS, ESQUIRE
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601 South Boulevard
Tampa, Florida 33606
Appeared for Defendants Gawker Media,
LLC, Nick Denton, A.J. Daulerio and for
specially appearing Defendant Blogwire
Hungary Szellemi Alkotast Hasznosito, KFT
(now known as Kinja, KFT).
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1

The transcript of confidential

2

proceedings, before Honorable Pamela A.M. Campbell,

3

beginning at 1:30 p.m., taken on the 23rd day of

4

April, 2014, at 545 First Avenue North, Room 300,

5

St. Petersburg, Florida, reported by Natalie W.

6

Breaux, Registered Professional Reporter, Certified

7

Realtime Reporter, and Notary Public in and for the

8

State of Florida at Large.

9

* * * * * *

10

MR. HARDER:

It was an extortion attempt

11

where somebody who had the video or a video

12

wanted Mr. Bollea to pay them off, and so he

13

reported this to the FBI, and the FBI --

14

THE COURT:

15

MR. HARDER:

16

This is the same tape?
I don't know if it's the

same tape.

17

THE COURT:

18

MR. HARDER:

It's the same time frame.

19

MR. BERLIN:

It's the same time frame

20

Same time frame?

about an extortion, but it's a Sex Tape.

21

MR. HARDER:

If I could just finish.

22

MR. BERLIN:

I'm sorry.

I thought you

MR. HARDER:

I wasn't.

So he reported

23
24
25

were.

it to the FBI.

The FBI wanted to have a sting

4
1

operation, and they set up a sting operation,

2

and there was an attorney from California

3

named Davidson and a person called Mr. X.

4

Mr. X was supposed to show up with Mr.

5

Davidson.

6

identity of the person -- instead sent an

7

intermediary and Mr. Davidson, and there was

8

exchanges of information, there was a dummy

9

check for $150,000.

10

the FBI had numerous officers go from one room

11

of the hotel into the room that Mr. Bollea and

12

Mr. Houston were in and made arrests at that

13

time.

And

Well, Mr. X -- we didn't know the

And at the right moment,

14

The AUSA sent a letter to Mr. Berlin

15

saying that Gawker is not in any way being

16

investigated and it seems like they're at the

17

end of the line in terms of the investigation

18

and there is not going to be a prosecution.

19

But these are documents that pertain to Mr. X

20

and his attorney Davidson, and there was an

21

intermediary who was present instead of Mr. X.

22

And so these communications are communications

23

between Mr. Houston and the FBI and the AUSA

24

pertaining to this investigation.

25

that if you look at this you'll see that it

I think

5
1

has nothing to do with Gawker.

2
3

THE COURT:

But I think it still has

something to do with the tape.

4

MR. BERLIN:

Your Honor, you asked us

5

earlier in today's hearing if we knew the

6

source of the tape, and I answered candidly,

7

which I wasn't -- I don't know.

8

seems like a useful piece of information for

9

both sides in the case about this -- you know,

10

in this hundred-million-dollar dispute to have

11

access to it so we can figure out if that's the

12

person who gave it to us and if that has

13

something to do with the case, meanwhile,

14

especially in a claim where they're otherwise

15

asserting that we got it from Heather Clem.

16

THE COURT:

This obviously

You have other confidential

17

orders in regard to this particular case.

18

Right?

19

MR. BERLIN:

We have other confidential

20

-- we have a confidentiality order in place,

21

and we've produced stuff in the confidence back

22

and forth.

23

you know, criticism of Gawker, Gawker has not

24

published anything and -- that it's gotten in

25

discovery in this case, not one thing.

And notwithstanding Mr. Harder's,

6
1

THE COURT:

You even included that in

2

your papers.

3

that they are relevant, so I'm not going to

4

say that they're not relevant.

5

are relevant because that's one of the

6

critical aspects I think of the case or at

7

least in resolving the case, is how did Gawker

8

get it and how did this all come about.

9

I'm going to order that it be discovered but

10

that it be part of the confidentiality

11

agreement between the parties.

12
13
14

See, I do read them.

MR. BERLIN:

So I think

I think they

So

They can certainly mark it

confidential and we will respect that.
MR. HARDER:

I would request that Gawker

15

-- it be an attorneys' eyes only designation so

16

that Gawker itself doesn't get these documents,

17

because it can post them.

18
19
20
21
22

THE COURT:

If it posted them, what do

you think I'm going to do with that?
MR. BERLIN:

I think we're going to be

in hot water.
MR. HARDER:

I don't know what you're

23

going to do with it, but they'll take it to

24

the Court of Appeal and they'll say it's

25

newsworthy.

7
1

THE COURT:

I don't think so.

2

MR. BERLIN:

I will say on the record

3

that there was no First Amendment right to

4

publish things that you got in discovery.

5

There is a U.S. Supreme Court case on that

6

called Seattle Times versus Rhinehart, and we

7

filed it.

8

So we understand it.

But, Your Honor, what I'd like to do is

9

to get a -- I'd like to be not in a position

10

where my client -- my direct client is a lawyer

11

in the law department, is the general counsel

12

for Gawker, and I would like them to be

13

included in the attorneys' eyes only.

14

share anything on this case with anybody else

15

at Gawker, precisely for the reason that if

16

it's protected by a confidentiality order --

17

THE COURT:

18

MR. BERLIN:

We don't

You're in trouble.
-- they might do something.

19

No, but they as a client could get it, but we

20

don't do that.

21

included in that, that would be fine.

22

would otherwise respect that.

So I would like -- if she is

23

THE COURT:

24

MR. HARDER:

25

THE COURT:

I'm fine with that.
Okay.
Thank you.

But I

8
1

MR. BERLIN:

2

THE COURT:

And you would like us to -So he gets two of those.

3

Those are your envelopes to take back.

4

remainder of the people that aren't here, I'm

5

going to mail them.

6

MR. BERLIN:

7

THE COURT:

8

MR. BERLIN:

9

others.

Okay.

The

So just --

They get two of those.
They get two and I have the

Thank you, Your Honor.

10

THE COURT:

11

(End of confidential proceedings.)

12
13
14
15
16
17
18
19
20
21
22
23
24
25

Great.

Thank you.

9
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STATE OF FLORIDA:
COUNTY OF HILLSBOROUGH:
I, Natalie W. Breaux, Notary Public in and
for the State of Florida at Large, do hereby certify
that I reported in shorthand the foregoing
proceedings at the time and place therein designated;
that the witness herein was duly sworn by me; that my
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typewriting under my supervision; and that the
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BOLLEA 001196

CONFIDENTIAL-ATTORNEY'S EYES ONLY

BOLLEA 001197

CONFIDENTIAL-ATTORNEY'S EYES ONLY

BOLLEA 001198

CONFIDENTIAL-ATTORNEY'S EYES ONLY

BOLLEA 001199

CONFIDENTIAL-ATTORNEY'S EYES ONLY

BOLLEA 001200

CONFIDENTIAL-ATTORNEY'S EYES ONLY

BOLLEA 001201

CONFIDENTIAL-ATTORNEY'S EYES ONLY

BOLLEA 001202

CONFIDENTIAL-ATTORNEY'S EYES ONLY

BOLLEA 001203

CONFIDENTIAL-ATTORNEY'S EYES ONLY

BOLLEA 001204

CONFIDENTIAL-ATTORNEY'S EYES ONLY

BOLLEA 001205

CONFIDENTIAL-ATTORNEY'S EYES ONLY

BOLLEA 001206

CONFIDENTIAL-ATTORNEY'S EYES ONLY

BOLLEA 001207

CONFIDENTIAL-ATTORNEY'S EYES ONLY

BOLLEA 001208

CONFIDENTIAL-ATTORNEY'S EYES ONLY

BOLLEA 001209

CONFIDENTIAL-ATTORNEY'S EYES ONLY

BOLLEA 001210

CONFIDENTIAL-ATTORNEY'S EYES ONLY

BOLLEA 001211

CONFIDENTIAL-ATTORNEY'S EYES ONLY

BOLLEA 001212

CONFIDENTIAL-ATTORNEY'S EYES ONLY

REDACTE
D

REDACTE

BOLLEA 001213

CONFIDENTIAL-ATTORNEY'S EYES ONLY

REDACTE
D

REDACTE

BOLLEA 001214

CONFIDENTIAL-ATTORNEY'S EYES ONLY

BOLLEA 001215

CONFIDENTIAL-ATTORNEY'S EYES ONLY

BOLLEA 001216
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BOLLEA 001193

REDACTED

CONFIDENTIAL-ATTORNEY'S EYES ONLY

CONFIDENTIAL-ATTORNEY'S EYES ONLY
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EXHIBIT 9

IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA
TERRY GENE BOLLEA professionally
known as HULK HOGAN,
Plaintiff,
Case No. 12012447CI-011

vs.
HEATHER CLEM; GAWKER MEDIA, LLC
aka GAWKER MEDIA; GAWKER MEDIA
GROUP, INC. aka GAWKER MEDIA;
GAWKER ENTERTAINMENT, LLC;
GAWKER TECHNOLOGY, LLC; GAWKER
SALES, LLC; NICK DENTON; A.J.
DAULERIO; KATE BENNERT, and
BLOGWIRE HUNGARY SZELLEMI
ALKOTAST HASZNOSITO KFT aka
GAWKER MEDIA,
Defendants.
______________________________________/

PLAINTIFF TERRY GENE BOLLEA’S CONFIDENTIAL SUPPLEMENTAL
RESPONSE TO INTERROGATORIES 9 AND 10 PROPOUNDED BY A.J. DAULERIO
PROPOUNDING PARTY:

Defendant A.J. DAULERIO

RESPONDING PARTY:

Plaintiff TERRY GENE BOLLEA

SET NO.:

TWO

THIS SUPPLEMENTAL RESPONSE IS DESIGNATED “CONFIDENTIAL –
ATTORNEY’S EYES ONLY” PURSUANT TO THE PARTIES’ PROTECTIVE ORDER
AS AMENDED BY THE ORAL RULING OF JUDGE CAMPBELL ON APRIL 23, 2014.
DISSEMINATION IS PROHIBITED EXCEPT AS PROVIDED IN THAT ORDER.
Plaintiff TERRY GENE BOLLEA (herein “Responding Party”) hereby supplements his
response to Interrogatories 9 and 10 propounded by defendant A.J. DAULERIO (herein
“Propounding Party”) as follows:
PRELIMINARY STATEMENT
Responding Party responds to the Interrogatories subject to, without intending to waive,
{00034985;2}

1

and expressly preserving: (a) any objections as to the competency, relevance, materiality,
privilege or admissibility of any of the responses or any of the documents identified in any
response hereto; and (b) the right at any time to revise, correct, supplement or clarify any of the
responses herein.
These responses are based upon a diligent investigation undertaken by Responding Party
and its counsel since the service of these Interrogatories. These responses reflect only
Responding Party’s current understanding, belief and knowledge regarding the matters about
which inquiry was made. Responding Party has not yet had sufficient opportunity to depose or
interview all persons who may have knowledge of relevant facts, or to discover or otherwise
obtain and review all documents which may have some bearing on this case.
Consequently, there may exist further information, documents and persons with
knowledge relevant to these Interrogatories of which Responding Party is not currently aware.
As this action proceeds, Responding Party anticipates that further facts, witnesses and documents
may be discovered or identified. Without in any way obligating it to do so, Responding Party
reserves the right to offer further or different evidence or information at trial or at any pretrial
proceeding. These responses are not in any way to be deemed an admission or representation
that there are no further facts, documents or witnesses having knowledge relevant to the subject
matter of these Interrogatories.
GENERAL OBJECTIONS
1.

The following Responses, and each of them, are based upon information and

writings presently available to, and located by, Responding Party and its attorneys. Responding
Party has not completed an investigation of the facts or discovery proceedings in this case and
has not completed its preparation for trial. The following Responses, and each of them, are made

{00034985;2}

2

without prejudice to Responding Party’s right to produce evidence based on subsequently
discovered facts or documents, and to offer such facts or documents in evidence at the time of
trial. The fact that Responding Party has responded to an Interrogatory should not be taken as an
admission that Responding Party accepts or admits the existence of any facts set forth or
assumed by such Interrogatory, or that such Response constitutes admissible evidence. The
following Responses, and each of them, are made without prejudice to the rights of Responding
Party to introduce evidence of any subsequently discovered facts or documents which
Responding Party may later obtain, discover or recall.
2.

The documents and information which could or would form the basis of responses

to the instant Interrogatories, in whole or in part, are still in the process of being identified by
Responding Party, and all such relevant documents and information have not yet been identified,
examined or produced. In addition, the significance of documents and information which may
now be in the possession of Responding Party may only become apparent upon further discovery
and review of those documents and information in the context of other documents which have
not yet been identified or obtained in the context of later testimony or discovery which may
establish their relevance.
3.

These Responses are made, and any and all documents are being produced, solely

for the purposes of this litigation. Any documents supplied in response to the Requests are being
supplied by Responding Party subject to all objections as to competence, relevance, materiality,
propriety and admissibility, and to any and all other objections on any ground that would require
the exclusion of any document or portion thereof, if such document were offered in evidence in
Court, all of which objections and ground are expressly reserved and may be interposed at the
time of trial.

{00034985;2}
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4.

Responding Party, accordingly, reserves the right to alter or modify any and all

Responses set forth herein as additional facts may be ascertained, documents discovered,
analyses made, witnesses identified, additional parties identified, legal research completed, and
contentions made or expanded.
5.

Responding Party objects generally to each and every Interrogatory to the extent it

calls for information that is protected by the attorney-client privilege and/or the attorney work
product doctrine.
6.

Responding Party objects generally to each and every Interrogatory to the extent it

requests any information concerning the content of conversations of any other party to this action
or documents in the possession of any other party to this action, other than the Responding Party,
in that such information is equally accessible to all parties.
7.

Responding Party objects to producing any private and/or confidential business or

proprietary information or trade secrets.
8.

Responding Party objects to these Interrogatories, and each of them, to the extent

they are not limited to the subject matter of this action and thus are irrelevant, immaterial and not
reasonably calculated to lead to the discovery of admissible evidence.
9.

Responding Party objects to these Interrogatories, and each of them, to the extent

they are unduly burdensome, oppressive, unreasonably cumulative, duplicative and overbroad.
10.

Responding Party objects to these Interrogatories, and each of them, to the extent

they seek information to which Propounding Party has equal access.
SUPPLEMENTAL RESPONSES
The Preliminary Statement and General Objections are incorporated into each response
below, regardless of whether specifically mentioned. The specific objections set forth below are

{00034985;2}
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not a waiver, in whole or in part, of any of the foregoing General Objections. Subject to and
without waiver of these objections, Responding Party responds below.
INTERROGATORY 9:
Describe in detail every communication you or someone acting on your behalf had with
any law enforcement agency, or any employee thereof, concerning any recording of you having
sexual relations with Heather Clem, including without limitation the date of the communications,
the participants to the communication (or if a written communication the sender(s) and all
recipients), the substance of the communication, and any response to the communication.
RESPONSE TO INTERROGATORY 9:
Responding Party object to this Interrogatory to the extent that it seeks information
protected from disclosure by the attorney-client privilege and/or attorney work-product doctrine.
Responding Party objects to this Interrogatory on the ground that it seeks information protected
by the law enforcement investigatory privilege. Responding Party further objects to this
Interrogatory on the ground that it is not reasonably likely to lead to the discovery of admissible
evidence. Responding Party objects to this Interrogatory as invasive of Responding Party’s
privacy and the privacy of Heather Clem. Responding Party further objects to this Interrogatory
on the grounds of overbreadth.
CONFIDENTIAL SUPPLEMENTAL RESPONSE TO INTERROGATORY 9:
Subject to and without waiver of the foregoing objections, pursuant to Florida Rule of
Civil Procedure 1.340, Responding Party directs Propounding Party to Documents BOLLEA
001068 through BOLLEA 001354 for information regarding communications with the Federal
Bureau of Investigation (the “FBI”), agent Jason R. Shearn, and the U.S. Attorney’s Office for
the Middle District of Florida, Assistant U.S. Attorneys Sara Sweeney and Robert A.

{00034985;2}
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Mosakowski.
Further, Responding Party responds as follows:
In or about the fall of 2012, Plaintiff and David Houston met with FBI agents on
approximately two to three occasions at the FBI office in Tampa, Florida. Those meetings
concerned the FBI’s criminal investigation into the dissemination of the surreptitious recording
of Plaintiff engaged in sexual relations with Heather Clem. In addition, during that same
timeframe, Mr. Houston made approximately two controlled telephone calls to Keith Davidson
from the FBI office in Tampa, Florida, so that the FBI agents could record and witness those
calls. Mr. Houston further recalls that on approximately two to three occasions during that
timeframe, he spoke with FBI agents over the telephone regarding scheduling the
aforementioned in-person meetings.
Mr. Houston believes that he may have, at an unknown time prior to initiating contact
with the FBI, contacted an officer affiliated with the St. Petersberg Police Department regarding
the surreptitious recording of Plaintiff engaged in sexual relations with Heather Clem. Mr.
Houston cannot remember the name of the person contacted or the exact substance of the
conversation, but recalls that the officer and/or police department seemed uninterested in
pursuing the case due to statute of limitations concerns.
In or about February or March 2014, Mr. Houston had approximately one to two
telephone conversations with Jason R. Shearn of the FBI regarding the criminal investigation
into the dissemination of the surreptitious recording of Plaintiff engaged in sexual relations with
Heather Clem.
In or about January 2013, Charles Harder had approximately two telephone conversations
with Jason R. Shearn of the FBI regarding its criminal investigation into the dissemination of the

{00034985;2}
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surreptitious recording of Plaintiff engaged in sexual relations with Heather Clem.
In or about March 2014, Mr. Harder had approximately one to two telephone
conversations with Jason R. Shearn of the FBI regarding the criminal investigation into the
dissemination of the surreptitious recording of Plaintiff engaged in sexual relations with Heather
Clem, and the issue of disclosure of communications regarding that investigation.
In or about March 2014, Mr. Harder had approximately one to two telephone
conversations with Sara Sweeney of the U.S. Attorney’s Office for the Middle District of Florida
regarding the criminal investigation into the dissemination of the surreptitious recording of
Plaintiff engaged in sexual relations with Heather Clem, and the issue of disclosure of
communications regarding that investigation.
In or about March 2014, Ken Turkel had approximately two to three telephone
conversations with Sara Sweeney and Robert A. Mosakowski of the U.S. Attorney’s Office for
the Middle District of Florida regarding the issue of disclosure of communications regarding that
investigation.
INTERROGATORY 10:
For any cellular phone account (including without limitation any texting service) you had
at any time during 2012 or any telephone landline you had at any time during 2012, identify the
account, including without limitation the service provider, the phone umber, the account number,
and the person in whose name the account was held.
RESPONSE TO INTERROGATORY 10:
Responding Party objects to this Interrogatory to the extent that it seeks information
protected from disclosure by the attorney-client privilege and/or attorney work product doctrine.
Responding Party further objects to this Interrogatory on the ground that it is not reasonably

{00034985;2}
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likely to lead to the discovery of admissible evidence. Responding Party objects to this
Interrogatory to the extent that it seeks to invade Responding Party’s privacy. Responding Party
further objects to this Interrogatory on the grounds of overbreath.
CONFIDENTIAL SUPPLEMENTAL RESPONSE TO INTERROGATORY 10:
Subject to and without waiver of the foregoing objections, pursuant to Florida Rule of
Civil Procedure 1.340, Responding Party directs Propounding Party to Documents BOLLEA
001355 through BOLLEA 001387. The account numbers and personal telephone numbers and
addresses are partially redacted to protect Plaintiff’s personal privacy, and because the redacted
portions are not relevant or reasonably likely to lead to the discovery of admissible evidence.

DATED: May 9, 2014

/s/ Charles J. Harder
Charles J. Harder, Esq.
PHV No. 102333
HARDER MIRELL & ABRAMS LLP
1801 Avenue of the Stars, Suite 1120
Los Angeles, CA 90067
Tel: (424) 203-1600
Fax: (424) 203-1601
Email: charder@hmafirm.com
-andKenneth G. Turkel, Esq.
Florida Bar No. 867233
Christina K. Ramirez, Esq.
Florida Bar No. 954497

BAJO CUVA COHEN & TURKEL, P.A.
100 North Tampa Street, Suite 1900
Tampa, Florida 33602
Tel: (813) 443-2199
Fax: (813) 443-2193
Email: kturkel@bajocuva.com
Email: cramirez@bajocuva.com
Counsel for Plaintiff
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VERIFICATION TO FOLLOW
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by
E-Mail via the e-portal system this 12th day of May, 2014 to the following:
Barry A. Cohen, Esquire
Michael W. Gaines, Esquire
Barry Cohen, Esquire
Michael W. Gaines, Esquire
The Cohen Law Group
201 E. Kennedy Blvd., Suite 1000
Tampa, Florida 33602
bcohen@tampalawfirm.com
mgaines@tampalawfirm.com
jrosario@tampalawfirm.com
Counsel for Heather Clem
David R. Houston, Esquire
Law Office of David R. Houston
432 Court Street
Reno, NV 89501
dhouston@houstonatlaw.com

Julie B. Ehrlich, Esquire
Levine Sullivan Koch & Schultz, LLP
321 West 44th Street, Suite 1000
New York, NY 10036
jehrlich@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants

Gregg D. Thomas, Esquire
Rachel E. Fugate, Esquire
Thomas & LoCicero PL
601 S. Boulevard
Tampa, Florida 33606
gthomas@tlolawfirm.com
rfugate@tlolawfirm.com
kbrown@tlolawfirm.com
Counsel for Gawker Defendants
Seth D. Berlin, Esquire
Paul J. Safier, Esquire
Alia L. Smith, Esquire
Levine Sullivan Koch & Schulz, LLP
1899 L. Street, NW, Suite 200
Washington, DC 20036
sberlin@lskslaw.com
psafier@lskslaw.com
asmith@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants
Michael Berry, Esquire
Levine Sullivan Koch & Schultz, LLP
1760 Market Street, Suite 1001
Philadelphia, PA 19103
mberry@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants
/s/ Kenneth G. Turkel
Attorney
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EXHIBIT 10

IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA
TERRY GENE BOLLEA professionally
known as HULK HOGAN,
Plaintiff,
Case No. 12012447CI-011

vs.
HEATHER CLEM; GAWKER MEDIA, LLC
aka GAWKER MEDIA; GAWKER MEDIA
GROUP, INC. aka GAWKER MEDIA;
GAWKER ENTERTAINMENT, LLC;
GAWKER TECHNOLOGY, LLC; GAWKER
SALES, LLC; NICK DENTON; A.J.
DAULERIO; KATE BENNERT, and
BLOGWIRE HUNGARY SZELLEMI
ALKOTAST HASZNOSITO KFT aka
GAWKER MEDIA,
Defendants.
______________________________________/

PLAINTIFF TERRY GENE BOLLEA’S CONFIDENTIAL SECOND SUPPLEMENTAL
RESPONSE TO INTERROGATORY 9 PROPOUNDED BY A.J. DAULERIO
PROPOUNDING PARTY:

Defendant A.J. DAULERIO

RESPONDING PARTY:

Plaintiff TERRY GENE BOLLEA

SET NO.:

TWO

THIS SECOND SUPPLEMENTAL RESPONSE IS DESIGNATED “CONFIDENTIAL –
ATTORNEY’S EYES ONLY” PURSUANT TO THE PARTIES’ PROTECTIVE ORDER
AS AMENDED BY THE ORAL RULING OF JUDGE CAMPBELL ON APRIL 23, 2014.
DISSEMINATION IS PROHIBITED EXCEPT AS PROVIDED IN THAT ORDER.
Plaintiff TERRY GENE BOLLEA (herein “Responding Party”) hereby supplements his
response to Interrogatory 9 propounded by defendant A.J. DAULERIO (herein “Propounding
Party”) as follows:
PRELIMINARY STATEMENT
Responding Party responds to the Interrogatories subject to, without intending to waive,
1

and expressly preserving: (a) any objections as to the competency, relevance, materiality,
privilege or admissibility of any of the responses or any of the documents identified in any
response hereto; and (b) the right at any time to revise, correct, supplement or clarify any of the
responses herein.
These responses are based upon a diligent investigation undertaken by Responding Party
and its counsel since the service of these Interrogatories. These responses reflect only
Responding Party’s current understanding, belief and knowledge regarding the matters about
which inquiry was made. Responding Party has not yet had sufficient opportunity to depose or
interview all persons who may have knowledge of relevant facts, or to discover or otherwise
obtain and review all documents which may have some bearing on this case.
Consequently, there may exist further information, documents and persons with
knowledge relevant to these Interrogatories of which Responding Party is not currently aware.
As this action proceeds, Responding Party anticipates that further facts, witnesses and documents
may be discovered or identified. Without in any way obligating it to do so, Responding Party
reserves the right to offer further or different evidence or information at trial or at any pretrial
proceeding. These responses are not in any way to be deemed an admission or representation
that there are no further facts, documents or witnesses having knowledge relevant to the subject
matter of these Interrogatories.
GENERAL OBJECTIONS
1.

The following Responses, and each of them, are based upon information and

writings presently available to, and located by, Responding Party and its attorneys. Responding
Party has not completed an investigation of the facts or discovery proceedings in this case and
has not completed its preparation for trial. The following Responses, and each of them, are made

2

without prejudice to Responding Party’s right to produce evidence based on subsequently
discovered facts or documents, and to offer such facts or documents in evidence at the time of
trial. The fact that Responding Party has responded to an Interrogatory should not be taken as an
admission that Responding Party accepts or admits the existence of any facts set forth or
assumed by such Interrogatory, or that such Response constitutes admissible evidence. The
following Responses, and each of them, are made without prejudice to the rights of Responding
Party to introduce evidence of any subsequently discovered facts or documents which
Responding Party may later obtain, discover or recall.
2.

The documents and information which could or would form the basis of responses

to the instant Interrogatories, in whole or in part, are still in the process of being identified by
Responding Party, and all such relevant documents and information have not yet been identified,
examined or produced. In addition, the significance of documents and information which may
now be in the possession of Responding Party may only become apparent upon further discovery
and review of those documents and information in the context of other documents which have
not yet been identified or obtained in the context of later testimony or discovery which may
establish their relevance.
3.

These Responses are made, and any and all documents are being produced, solely

for the purposes of this litigation. Any documents supplied in response to the Requests are being
supplied by Responding Party subject to all objections as to competence, relevance, materiality,
propriety and admissibility, and to any and all other objections on any ground that would require
the exclusion of any document or portion thereof, if such document were offered in evidence in
Court, all of which objections and ground are expressly reserved and may be interposed at the
time of trial.
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4.

Responding Party, accordingly, reserves the right to alter or modify any and all

Responses set forth herein as additional facts may be ascertained, documents discovered,
analyses made, witnesses identified, additional parties identified, legal research completed, and
contentions made or expanded.
5.

Responding Party objects generally to each and every Interrogatory to the extent it

calls for information that is protected by the attorney-client privilege and/or the attorney work
product doctrine.
6.

Responding Party objects generally to each and every Interrogatory to the extent it

requests any information concerning the content of conversations of any other party to this action
or documents in the possession of any other party to this action, other than the Responding Party,
in that such information is equally accessible to all parties.
7.

Responding Party objects to producing any private and/or confidential business or

proprietary information or trade secrets.
8.

Responding Party objects to these Interrogatories, and each of them, to the extent

they are not limited to the subject matter of this action and thus are irrelevant, immaterial and not
reasonably calculated to lead to the discovery of admissible evidence.
9.

Responding Party objects to these Interrogatories, and each of them, to the extent

they are unduly burdensome, oppressive, unreasonably cumulative, duplicative and overbroad.
10.

Responding Party objects to these Interrogatories, and each of them, to the extent

they seek information to which Propounding Party has equal access.
SUPPLEMENTAL RESPONSES
The Preliminary Statement and General Objections are incorporated into each response
below, regardless of whether specifically mentioned. The specific objections set forth below are
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not a waiver, in whole or in part, of any of the foregoing General Objections. Subject to and
without waiver of these objections, Responding Party responds below.
INTERROGATORY 9:
Describe in detail every communication you or someone acting on your behalf had with
any law enforcement agency, or any employee thereof, concerning any recording of you having
sexual relations with Heather Clem, including without limitation the date of the communications,
the participants to the communication (or if a written communication the sender(s) and all
recipients), the substance of the communication, and any response to the communication.
RESPONSE TO INTERROGATORY 9:
Responding Party object to this Interrogatory to the extent that it seeks information
protected from disclosure by the attorney-client privilege and/or attorney work-product doctrine.
Responding Party objects to this Interrogatory on the ground that it seeks information protected
by the law enforcement investigatory privilege. Responding Party further objects to this
Interrogatory on the ground that it is not reasonably likely to lead to the discovery of admissible
evidence. Responding Party objects to this Interrogatory as invasive of Responding Party’s
privacy and the privacy of Heather Clem. Responding Party further objects to this Interrogatory
on the grounds of overbreadth.
CONFIDENTIAL SUPPLEMENTAL RESPONSE TO INTERROGATORY 9:
Subject to and without waiver of the foregoing objections, pursuant to Florida Rule of
Civil Procedure 1.340, Responding Party directs Propounding Party to Documents BOLLEA
001068 through BOLLEA 001354 for information regarding communications with the Federal
Bureau of Investigation (the “FBI”), agent Jason R. Shearn, and the U.S. Attorney’s Office for
the Middle District of Florida, Assistant U.S. Attorneys Sara Sweeney and Robert A.
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Mosakowski.
Further, Responding Party responds as follows:
In or about the fall of 2012, Plaintiff and David Houston met with FBI agents on
approximately two to three occasions at the FBI office in Tampa, Florida. Those meetings
concerned the FBI’s criminal investigation into the dissemination of the surreptitious recording
of Plaintiff engaged in sexual relations with Heather Clem. In addition, during that same
timeframe, Mr. Houston made approximately two controlled telephone calls to Keith Davidson
from the FBI office in Tampa, Florida, so that the FBI agents could record and witness those
calls. Mr. Houston further recalls that on approximately two to three occasions during that
timeframe, he spoke with FBI agents over the telephone regarding scheduling the
aforementioned in-person meetings.
Mr. Houston believes that he may have, at an unknown time prior to initiating contact
with the FBI, contacted an officer affiliated with the St. Petersberg Police Department regarding
the surreptitious recording of Plaintiff engaged in sexual relations with Heather Clem. Mr.
Houston cannot remember the name of the person contacted or the exact substance of the
conversation, but recalls that the officer and/or police department seemed uninterested in
pursuing the case due to statute of limitations concerns.
In or about February or March 2014, Mr. Houston had approximately one to two
telephone conversations with Jason R. Shearn of the FBI regarding the criminal investigation
into the dissemination of the surreptitious recording of Plaintiff engaged in sexual relations with
Heather Clem.
In or about January 2013, Charles Harder had approximately two telephone conversations
with Jason R. Shearn of the FBI regarding its criminal investigation into the dissemination of the
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surreptitious recording of Plaintiff engaged in sexual relations with Heather Clem.
In or about March 2014, Mr. Harder had approximately one to two telephone
conversations with Jason R. Shearn of the FBI regarding the criminal investigation into the
dissemination of the surreptitious recording of Plaintiff engaged in sexual relations with Heather
Clem, and the issue of disclosure of communications regarding that investigation.
In or about March 2014, Mr. Harder had approximately one to two telephone
conversations with Sara Sweeney of the U.S. Attorney’s Office for the Middle District of Florida
regarding the criminal investigation into the dissemination of the surreptitious recording of
Plaintiff engaged in sexual relations with Heather Clem, and the issue of disclosure of
communications regarding that investigation.
In or about March 2014, Ken Turkel had approximately two to three telephone
conversations with Sara Sweeney and Robert A. Mosakowski of the U.S. Attorney’s Office for
the Middle District of Florida regarding the issue of disclosure of communications regarding that
investigation.
CONFIDENTIAL SECOND SUPPLEMENTAL RESPONSE TO INTERROGATORY 9:
Subject to and without waiver of the foregoing objections, pursuant to Florida Rule of
Civil Procedure 1.340, Responding Party directs Propounding Party to Documents BOLLEA
001068 through BOLLEA 001354 for information regarding communications with the Federal
Bureau of Investigation (the “FBI”), agent Jason R. Shearn, and the U.S. Attorney’s Office for
the Middle District of Florida, Assistant U.S. Attorneys Sara Sweeney and Robert A.
Mosakowski.
Further, Responding Party responds as follows:
In or about the fall of 2012, Plaintiff and David Houston met with FBI agents on
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approximately two to three occasions at the FBI office in Tampa, Florida. Those meetings
concerned the FBI’s criminal investigation into the dissemination of the surreptitious recording
of Plaintiff engaged in sexual relations with Heather Clem. In addition, during that same
timeframe, Mr. Houston made approximately two controlled telephone calls to Keith Davidson
from the FBI office in Tampa, Florida, so that the FBI agents could record and witness those
calls. Mr. Houston further recalls that on approximately two to three occasions during that
timeframe, he spoke with FBI agents over the telephone regarding scheduling the
aforementioned in-person meetings.
Mr. Houston believes that he may have, at an unknown time prior to initiating contact
with the FBI, contacted an officer affiliated with the St. Petersberg Police Department regarding
the surreptitious recording of Plaintiff engaged in sexual relations with Heather Clem. Mr.
Houston cannot remember the name of the person contacted or the exact substance of the
conversation, but recalls that the officer and/or police department seemed uninterested in
pursuing the case due to statute of limitations concerns.
In or about February or March 2014, Mr. Houston had approximately one to two
telephone conversations with Jason R. Shearn of the FBI regarding the criminal investigation
into the dissemination of the surreptitious recording of Plaintiff engaged in sexual relations with
Heather Clem.
In or about January 2013, Charles Harder had approximately two telephone conversations
with Jason R. Shearn of the FBI regarding its criminal investigation into the dissemination of the
surreptitious recording of Plaintiff engaged in sexual relations with Heather Clem.
In or about March 2014, Mr. Harder had approximately one to two telephone
conversations with Jason R. Shearn of the FBI regarding the criminal investigation into the
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dissemination of the surreptitious recording of Plaintiff engaged in sexual relations with Heather
Clem, and the issue of disclosure of communications regarding that investigation.
In or about March 2014, Mr. Harder had approximately one to two telephone
conversations with Sara Sweeney of the U.S. Attorney’s Office for the Middle District of Florida
regarding the criminal investigation into the dissemination of the surreptitious recording of
Plaintiff engaged in sexual relations with Heather Clem, and the issue of disclosure of
communications regarding that investigation.
In or about March 2014, Ken Turkel had approximately two to three telephone
conversations with Sara Sweeney and Robert A. Mosakowski of the U.S. Attorney’s Office for
the Middle District of Florida regarding the issue of disclosure of communications regarding that
investigation.
On or about December 13, 2012, Plaintiff and David Houston met with FBI agents Jason
R. Shearn and Charlotte F. Braziel at the FBI office in Tampa, Florida to discuss logistical
details for their in-person meeting with Keith Davidson and his client, which was scheduled for
the following day.
On or about December 14, 2012, Plaintiff, Mr. Houston, several FBI agents, including
agents Jason R. Shearn and Charlotte F. Braziel, and a polygrapher named “Jim” met in Mr.
Houston’s hotel room at the Sand Pearl Hotel in Clearwater Beach, Florida, prior to the meeting
that was scheduled, with the intended attendees being: Plaintiff, Mr. Houston, Jim, Keith
Davidson, and his client. Mr. Houston believes there were several FBI agents stationed in the
lobby of the hotel as well. Upon the arrival at the Sand Pearl Hotel of Mr. Davidson and a
female who appeared to be either his client or client’s representative, the FBI agents moved to an
adjacent hotel room. Plaintiff, Mr. Houston, Jim, Mr. Davidson, and his client or client’s
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representative had a meeting in Mr. Houston’s hotel room. At the conclusion of the meeting, the
FBI agents entered Mr. Houston’s hotel room and detained Mr. Davidson and his client or
client’s representative.
Mr. Houston seems to recall that there may have been one to two phone calls with FBI
agents immediately following the December 14, 2012 meeting regarding scheduling a time for
Mr. Houston to return to Tampa, Florida as a follow-up to the December 14, 2012 meeting. Mr.
Houston does not recall any such in-person follow-up meeting taking place.

DATED: May 16, 2014

/s/ Charles J. Harder
Charles J. Harder, Esq.
PHV No. 102333
HARDER MIRELL & ABRAMS LLP
1801 Avenue of the Stars, Suite 1120
Los Angeles, CA 90067
Tel: (424) 203-1600
Fax: (424) 203-1601
Email: charder@hmafirm.com
-andKenneth G. Turkel, Esq.
Florida Bar No. 867233
Christina K. Ramirez, Esq.
Florida Bar No. 954497

BAJO CUVA COHEN & TURKEL, P.A.
100 North Tampa Street, Suite 1900
Tampa, Florida 33602
Tel: (813) 443-2199
Fax: (813) 443-2193
Email: kturkel@bajocuva.com
Email: cramirez@bajocuva.com
Counsel for Plaintiff
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by
E-Mail via the e-portal system this ___ day of May, 2014 to the following:
Barry A. Cohen, Esquire
Michael W. Gaines, Esquire
Barry Cohen, Esquire
Michael W. Gaines, Esquire
The Cohen Law Group
201 E. Kennedy Blvd., Suite 1000
Tampa, Florida 33602
bcohen@tampalawfirm.com
mgaines@tampalawfirm.com
jrosario@tampalawfirm.com
Counsel for Heather Clem
David R. Houston, Esquire
Law Office of David R. Houston
432 Court Street
Reno, NV 89501
dhouston@houstonatlaw.com

Julie B. Ehrlich, Esquire
Levine Sullivan Koch & Schultz, LLP
321 West 44th Street, Suite 1000
New York, NY 10036
jehrlich@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants

Gregg D. Thomas, Esquire
Rachel E. Fugate, Esquire
Thomas & LoCicero PL
601 S. Boulevard
Tampa, Florida 33606
gthomas@tlolawfirm.com
rfugate@tlolawfirm.com
kbrown@tlolawfirm.com
Counsel for Gawker Defendants
Seth D. Berlin, Esquire
Paul J. Safier, Esquire
Alia L. Smith, Esquire
Levine Sullivan Koch & Schulz, LLP
1899 L. Street, NW, Suite 200
Washington, DC 20036
sberlin@lskslaw.com
psafier@lskslaw.com
asmith@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants
Michael Berry, Esquire
Levine Sullivan Koch & Schultz, LLP
1760 Market Street, Suite 1001
Philadelphia, PA 19103
mberry@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants
Attorney
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5LHVGRUSK5HSRUWLQJ*URXS,QF  




KH VQRWKHGRHVQ WFDUHIRUPHVR



4:K\GR\RXWKLQNKHGRHVQ WFDUHIRU\RX"



$,GRQ WNQRZ,GRQ WNQRZ



4'R\RXFDUHIRUKLP"



$,GRQ WKDYHDQ\SUREOHPVZLWKKLP:KHQ,



ZDVKLUHGLQ KHGLGPRUQLQJV,LQKHULWHGKLV



VKRZ7KH\DVNHGPHLIWKH\NQHZWKDWZHKDGD



OLWWOHELWRIDVWUDLQHGUHODWLRQVKLS&R[PDQDJHPHQW



DVNHGPHLI,ZDQWHGWKHPWRJHWULGRIKLP$QGLQ



,WROGWKHP1RDEVROXWHO\,GRQ WZDQWWRFRVWD



JX\KLVMRE,I\RXJX\VWKH\IRXQGDSODFHIRUKLP



LQDIWHUQRRQVDQGKH VGRQHZHOO6RZKHQ,KDGP\



RSSRUWXQLW\,VDLG1R,KDYHQRSUREOHPZLWKKLP



40LNH:DWHUV"



$<HDK0LNH:DWHUVKH VEHHQZLWKPHVLQFH



+H VVWLOOZLWKPH



4$QGZKDWGRHVKHGR"



$+H VP\PDLQSDURG\JX\+H VYHU\YHU\



WDOHQWHG, YHJRWDORWRIUHVSHFWIRUKLP:HJHW



DORQJJUHDW+H VEHHQP\ORQJHVWHPSOR\HH



40DWW/R\G"



$<HDK0DWW/R\GZRUNHGZLWKPHXQWLOWZR



WKRXVDQGDQG,WKLQNWZHOYHDQGOHIWWRGRKLVRZQ



VKRZLQRYHUDW&R[



4,VKHLQ7DPSD"

5LHVGRUSK5HSRUWLQJ*URXS,QF  




$<HV,WKLQNVR+HGRHVQ WZRUNKH



GRHVQ WZRUNWKHUHDQ\ORQJHU



4'LGKHOHDYHRQJRRGWHUPV"



$,WKRXJKWVREXW,WKLQN, YHODWHUIRXQG



RXWWKDWPD\EHQRWVRPXFK



4:KDWGR\RXPHDQ"



$,VSHFXODWHWKDWKHZDVWKHRQHWKDWVWROH



WKLVWDSH



4:K\GR\RXVSHFXODWHWKDW"



$,KDYHMXVWGRQHVRPHRIP\RZQIDFWFKHFNLQJ



DQGVRPHRIP\RZQGXHGLOLJHQFHDQG,WKLQNKHLVWKH



RQHWKDWVWROHWKLVWDSHIURPP\RIILFH



4:KDWNLQGRIIDFWFKHFNLQJDQGGXHGLOLJHQFH



KDYH\RXGRQH"



$:LWKUHJDUGVWRWKHRQO\WZRSHRSOHWKDWKDG



DFFHVVWRP\RIILFHZKHQZHPRYHGIURPRXURQHVWXGLR



WRDQRWKHUKLPDQGDQRWKHUJX\$QG,WKLQNWKDWKH V



WKHRQHWKDWVXEVHTXHQWO\SURYLGHGLWWR\RXJX\V



4:KRZDVWKHRWKHUJX\"



$7KHUHLVDQRWKHUJHQWOHPDQQDPHG%URGHULFN



(SSVZKRZRUNVIRUPH$QGKLPDQG0DWWZHUHWKHWZR



SHRSOHWKDWVSHFLILFDOO\KDGDFFHVVWRP\RIILFHZKHUH



WKLVZDVNHSW$QGVKRUWO\DIWHU0U/R\GOHIWLVZKHQ



WKLVFDPHRXW



4,QPHQWLRQLQJ%URGHULFN(SSVZKDWGRHVKH

5LHVGRUSK5HSRUWLQJ*URXS,QF  




$1R



4$UH\RXVWLOOIULHQGO\"



$,W VDPELJXRXV7KHUHLVWKHUHLV



QRWKLQJ7KHUHLVLI,VDZKHU,ZRXOGEH



IULHQGO\\HDK,KDYHQRWKLQJDJDLQVWKHU,MXVW



GRQ WHYHUVHHKHU



05%(55<7KLVLVDJRRGWLPHWRWDNHD



EUHDN-XGJH



7+(:,71(667KDQN\RX



7+(9,'(2*5$3+(52IIWKHUHFRUGDW



 $UHFHVVZDVWDNHQDWSP
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ZLWQHVVLVZDLYHG
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,IXUWKHUFHUWLI\WKDW,DPQRWDUHODWLYH
HPSOR\HHDWWRUQH\RUFRXQVHORIDQ\RIWKHSDUWLHV
QRUDP,DUHODWLYHRUHPSOR\HHRIDQ\RIWKHSDUWLHV
DWWRUQH\RUFRXQVHOFRQQHFWHGZLWKWKHDFWLRQQRUDP,
ILQDQFLDOO\LQWHUHVWHGLQWKHDFWLRQ




'DWHGWKLVWKGD\RI0DUFK
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+($7+(5/',(75,&.(648,5(
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5LHVGRUSK5HSRUWLQJ*URXS,QF  







0,&+$(/*2/'(648,5(
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5LHVGRUSK5HSRUWLQJ*URXS,QF  




LVDYHU\SULYDWHGDGZKRZKRVHIDPLO\PHDQVYHU\



PXFKDORWWRKLPDQGZKRGRHVQ WQHFHVVDULO\HQMR\



GUDPDRURUDQ\W\SHRIIDPHRWKHUWKDQMXVWWRGR



KLVEHVW



4:HOOKRZKRZLVWKDWGLIIHUHQWWKDQWKH



+XON+RJDQFKDUDFWHU"



$:HOOZKHQ0U0U+RJDQLVLQWKHIRXU



FRUQHUVRIDZUHVWOLQJULQJWKHUHLVDWLPHWREH+XON



+RJDQDQGWKHUHLVDWLPHWREH7HUU\%ROOHD+LV



FORVHVWIULHQGVKLVH[ZLIHSUREDEO\KLVFXUUHQW



ZLIHFDOOKLP7HUU\7KH\GRQ WFDOOKLP+XON7KH\



FDOOKLP7HUU\+H V7HUU\:KHQKH VQRWZUHVWOLQJ



KH V7HUU\+HGRHVQ WLIKHZDVIXOORIKLPVHOI



DQGKHZDQWHGWREH+XON+RJDQKHZRXOGWHOO\RXWR



PDNHVXUH\RXFDOOPH+RJDQRU+XON,QHYHUVDZWKDW



3HRSOHWKDWNQHZKLPDV7HUU\FDOOHGKLP7HUU\$QG



WKDW VKRZWKDW VKRZ\RXFRXOGGLIIHUHQWLDWHRUKRZ



SHRSOHFRXOGGLIIHUHQWLDWHZKHWKHUKH VWKHFDPHUD



LVRQRURIISHUVHZLWKUHJDUGVWRZRUNLQJIRUWKH



ZUHVWOLQJLQGXVWU\RUWKHHQWHUWDLQPHQWEXVLQHVV



4$QGZKDWGLG\RXFDOOKLP"



$%RWK7HUU\DQG+XON,PHDQRU+RJDQRU



+RRWLH+LVQLFNQDPHZDV+RRWLHWRPHMXVWNLQGRID



WHUPRIHQGHDUPHQW+RRWLHNLQGRIDSOD\RQZRUGV



4$QGKRZGLGWKDWFRPHDERXW"

5LHVGRUSK5HSRUWLQJ*URXS,QF  




$2KMXVWMXVWMXVW+RRWLHZDV+RRWLH



7KDW VMXVWKRZLWMXVWNLQGRIFDPH



4'LGDQ\ERG\HOVHFDOOKLPWKDW"



$:HOOSHRSOHLQWKHVKRZDQGVWXIIZRXOGFDOO



KLP+RRWLH



4+RZGLG\RXGHFLGHZKHQWRFDOOKLP7HUU\DQG



ZKHQWRFDOOKLP+XONRU+RJDQRU+RRWLH"



$7KHUHZDVQRUK\PHRUUHDVRQDVWRKRZ,



PHDQWKHUHLVQRUK\PHRUUHDVRQ,GLGQ W



VSHFLILFDOO\FDOOKLP7HUU\ZKHQKHZDVDWKRPHRU



RU+RJDQZKHQKHZDVZUHVWOLQJ,WZDVMXVW



ZKDWHYHU,YHU\UDUHO\FDOOHGKLP+XON,WZDV



SUHWW\PXFK7HUU\RU+RRWLH,FDQ WWKLQNRIKDUGO\



DQ\WLPHVWKDW,HYHUFDOOHGKLP+XON



4:KDWZDVKHNQRZQIRUZKHQ\RXDOOZHUHFORVH



IULHQGV"



$:HOOLQP\RSLQLRQKH VKH VQRWHGDV



EHLQJRQHRIWKH\RXNQRZPRVWIDPRXVSHRSOHLQ



WKHLQWKHZRUOGZKRJRWIDPRXVWKURXJKKHZDV



SUHWW\PXFKULJKWWKHUHDWWKHZKHQZUHVWOLQJZHQW



IURPD3D\SHUYLHZZDWFKLWWKHDWHUVW\SHGHDOLQWR



\RXUOLYLQJURRP7HUU\ZDVYHU\LQVWUXPHQWDOLQWKDW



SURJUHVVLRQ$QG\RXNQRZREYLRXVO\WKH5RFN\,,,



PRYLHSURSHOOHGKLPLQWRWKDWDUHQDDVZHOO$QGVR



\RXNQRZZHDOOPHQPHQLQKHUHSUREDEO\JUHZXS

5LHVGRUSK5HSRUWLQJ*URXS,QF  




7+(9,'(2*5$3+(52IIWKHUHFRUGDW



 $UHFHVVZDVWDNHQ



7+(9,'(2*5$3+(52QWKHUHFRUGDW



%<05%(55<



4:KHQZDVWKHILUVWWLPHWKDW+HDWKHUDQG+XON



KDGVH["



$:HOOWKHILUVWDQGRQO\WLPHZDVWKDWWLPH



WKDW\RXJX\VKDYHWKHYLGHRWDSHRI



4'R\RXUHFDOOZKDW\HDUWKDWZDV"



$1R



4$QGKDGWKH\KDGDQ\VH[XDOFRQWDFWEHIRUH



WKDW"



$1RQRWQRW,GRQ WWKLQNVR



4$QGVRLI,XQGHUVWDQGWKHFKURQRORJ\\RX



PHQWLRQHGWKLVWR+XONDQGWKHQDWVRPHSRLQWDW



VRPHSRLQWVKRUWO\WKHUHDIWHUWKH\KDGVH["



$<HV



4$QGDVIDUDV\RXNQRZWKH\RQO\KDGVH[RQH



WLPH"



$<HV



4'R\RXNQRZMXVWURXJKO\ZKDW\HDUWKLV



ZDV"



$1R



4'R\RXNQRZZKHWKHUWKH\HYHUKDGDQ\VH[XDO



HQFRXQWHUDWWKHUDGLRVWDWLRQZKHUH\RXZRUNHG"

5LHVGRUSK5HSRUWLQJ*URXS,QF  




05+$5'(5:HOOKRSHIXOO\LWFDQEH



GD\VDIWHU,JHWWKHWUDQVFULSW



05%(55<5LJKWULJKWULJKW7KDW VZKDW



LW



05%(5/,1<HDK7KLUW\GD\VIURPWKHGDWH



RIUHFHLYLQJWKHWUDQVFULSW



05%(55<<HDK\HDK6RUU\



-8'*(&$6($OOULJKW
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67,38/$7,21
,WLVKHUHE\VWLSXODWHGDQGDJUHHGXSRQE\
DQGDPRQJWKHDWWRUQH\VSUHVHQWDQGWKHZLWQHVV
WKDWUHDGLQJDQGVLJQLQJRIWKHGHSRVLWLRQE\WKH
ZLWQHVVLVZDLYHG




5LHVGRUSK5HSRUWLQJ*URXS,QF  




&(57,),&$7(2)2$7+



67$7(2))/25,'$
&2817<2)+,//6%2528*+






,WKHXQGHUVLJQHGDXWKRULW\FHUWLI\WKDW
%8%%$7+(/29(6321*(&/(0SHUVRQDOO\DSSHDUHGEHIRUH
PHDQGZDVGXO\VZRUQ
:,71(66P\KDQGDQGRIILFLDOVHDOWKLVWKGD\
RI0DUFK










BBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
$DURQ73HUNLQV535
1RWDU\3XEOLF6WDWHRI)ORULGD
0\&RPPLVVLRQ([SLUHV
&RPPLVVLRQ1R((













5LHVGRUSK5HSRUWLQJ*URXS,QF  




5(3257(5 6&(57,),&$7(




67$7(2))/25,'$
&2817<2)+,//6%2528*+






,$DURQ73HUNLQV5HJLVWHUHG3URIHVVLRQDO
5HSRUWHUFHUWLI\WKDW,ZDVDXWKRUL]HGWRDQGGLG
VWHQRJUDSKLFDOO\UHSRUWWKHGHSRVLWLRQRI
%8%%$7+(/29(6321*(&/(0WKDWDUHYLHZRIWKH
WUDQVFULSWZDVQRWUHTXHVWHGDQGWKDWWKHWUDQVFULSW
LVDWUXHDQGFRPSOHWHUHFRUGRIP\VWHQRJUDSKLFQRWHV






,IXUWKHUFHUWLI\WKDW,DPQRWDUHODWLYH
HPSOR\HHDWWRUQH\RUFRXQVHORIDQ\RIWKHSDUWLHV
QRUDP,DUHODWLYHRUHPSOR\HHRIDQ\RIWKHSDUWLHV
DWWRUQH\RUFRXQVHOFRQQHFWHGZLWKWKHDFWLRQQRUDP,
ILQDQFLDOO\LQWHUHVWHGLQWKHDFWLRQ




'DWHGWKLVWKGD\RI0DUFK










BBBBBBBBBBBBBBBBBBBBBBBBBBB
$DURQ73HUNLQV535






5LHVGRUSK5HSRUWLQJ*URXS,QF  


,17+(&,5&8,7&28572)7+(6,;7+-8',&,$/&,5&8,7
,1$1')253,1(//$6&2817<)/25,'$
&,9,/',9,6,21
7(55<*(1(%2//($
SURIHVVLRQDOO\NQRZQDV+8/.
+2*$1
3ODLQWLII&DVH1R
&,
YV
+($7+(5&/(0*$:.(50(',$
//&DND*$:.(50(',$HW
DO
'HIHQGDQWV
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB

&217,18('
9,'(27$3('
'(326,7,212)%8%%$7+(/29(6321*(&/(0
'$7(0DUFK
7,0(SPWRSP
3/$&(7KRPDV /R&LFHUR3/
6RXWK%RXOHYDUG
7DPSD)ORULGD
38568$17721RWLFHE\FRXQVHOIRU'HIHQGDQWV
IRUSXUSRVHVRIGLVFRYHU\XVHDW
WULDORUVXFKRWKHUSXUSRVHVDV
DUHSHUPLWWHGXQGHUWKH)ORULGD
5XOHVRI&LYLO3URFHGXUH
5(3257('%<$DURQ73HUNLQV535
1RWDU\3XEOLF6WDWHRI
)ORULGDDW/DUJH
9ROXPH
3DJHVWR

5LHVGRUSK5HSRUWLQJ*URXS,QF  




$33($5$1&(6











&+$5/(6-+$5'(5(648,5(
+DUGHU0LUHOO $EUDPV//3
&HQWXU\3DUN(DVW
6XLWH
/RV$QJHOHV&DOLIRUQLD
DQG
.(11(7+*785.(/(648,5(
%DMR&XYD&RKHQ 7XUNHO3$
1RUWK7DPSD6WUHHW
6XLWH
7DPSD)ORULGD
DQG



'$9,'5+286721(648,5(
/DZ2IILFHRI'DYLG5+RXVWRQ
&RXUW6WUHHW
5HQR1HYDGD



$WWRUQH\VIRU3ODLQWLII








&217,18('










5LHVGRUSK5HSRUWLQJ*URXS,QF  














$33($5$1&(6&217,18('$6)2//2:6
0,&+$(/%(55<(648,5(
3$8/-6$),(5(648,5(
/HYLQH6XOOLYDQ.RFK 6FKXO]//3
0DUNHW6WUHHW
6XLWH
3KLODGHOSKLD3$
DQG
6(7+'%(5/,1(648,5(
/HYLQH6XOOLYDQ.RFK 6FKXO]//3
/6WUHHW1:
6XLWH
:DVKLQJWRQ'&
DQG



5$&+(/()8*$7((648,5(
7KRPDV /RFLFHUR3/
6RXWK%RXOHYDUG
7DPSD)ORULGD



DQG



+($7+(5/',(75,&.(648,5(
*HQHUDO&RXQVHO
*DZNHU0HGLD
(OL]DEHWK6WUHHW
7KLUG)ORRU
1HZ<RUN1HZ<RUN








$WWRUQH\VIRU'HIHQGDQW*DZNHU0HGLD//&




&217,18('






5LHVGRUSK5HSRUWLQJ*URXS,QF  







0,&+$(/*2/'(648,5(
%DUU\$&RKHQ/DZ*URXS
(DVW.HQQHG\%RXOHYDUG
6XLWH
7DPSD)ORULGD



$WWRUQH\IRU'HIHQGDQW+HDWKHU&ROH &OHP









-26(3+)',$&2-5(648,5(
$GDPV 'LDFR3$
(DVW.HQQHG\%RXOHYDUG
6XLWH
7DPSD)ORULGD



$WWRUQH\IRU%XEEDWKH/RYH6SRQJH&OHP










$/6235(6(17
+RQRUDEOH-DPHV&DVH
0LNH%\UGYLGHRJUDSKHU
7HUU\*HQH%ROOHD










5LHVGRUSK5HSRUWLQJ*URXS,QF  




$<HV



4$QGDWWKDWSRLQWWKLVZDVQ WDIIHFWLQJ\RXU



IULHQGVKLSWKHQRYHUWKDWVXPPHU"



$1RWWKDWQRWWKDW,FDQUHFDOO+HKH



EHOLHYHGPH



4'R\RXUHFDOOHYHUMRNLQJDURXQGZLWKKLP



DERXWLW"



$1R7KLVLVQRWDMRNLQJPDWWHUDWDOO



42ND\'LG\RXHYHUUHFDOOMRNLQJDURXQGZLWK



KLPDERXWKDYLQJVH[ZLWK+HDWKHUGXULQJWKDWWLPH



SHULRG"



$:HOOREYLRXVO\ZH YHKDGVRPHSDURG\



HOHPHQWVKHUH



4'XULQJWKLVWLPHSHULRG



$,FDQ WUHFDOOZKDWZHMRNHGDURXQGDERXW,



ZRXOGSUREDEO\VD\QR



4*RLQJEDFNWRWKHZHOOKDYH\RXHYHU



KHDUGWKH+XONXVHWKH1ZRUGZKHQWDONLQJDERXW



$IULFDQ$PHULFDQV"



05+$5'(5,ZLOOREMHFW



05',$&2-RLQ



05+$5'(5,WKLQNWKDW VRXWVLGHWKH



VFRSH<RXU+RQRU,GRQ WWKLQNWKLVKDV



DQ\WKLQJWRGRZLWKWKLVFDVHZKLFKLVDERXW



*DZNHUSRVWLQJDVH[WDSH$QG,WKLQNLW V

5LHVGRUSK5HSRUWLQJ*URXS,QF  




KLJKO\LQIODPPDWRU\DQG,WKLQNWKHPRWLYDWLRQRQ



WKHRWKHUVLGHWRJHWDWWKLVLQIRUPDWLRQLV



FDOFXODWHGWRGRPRUHKDUPWR0U+RJDQZKHQ



HQRXJKKDUPKDVDOUHDG\EHHQGRQHWRKLP



05%(55<,ZLOOWU\LWDGLIIHUHQWZD\DQG



ZH OOVHHLIZHJHWZH OODGGUHVVWKLVZLWKRXW



WKHREMHFWLRQ



7+(&28572ND\



%<05%(55<



4/RRNLQJEDFNDWWKLVH[KLELWKHUHZKLFKZDV



WKH$SULOWKSXEOLFDWLRQRI7KH'LUW\LWVD\VDWWKH



ERWWRP7HUU\GR\RXUHPHPEHUZKDW\RXVDLGDERXW



EODFNSHRSOHRQWKHVH[WDSH"<RXDUHQRW'RJWKH



%RXQW\+XQWHU



+DYLQJVHHQWKDWGR\RXUHFDOOZKHWKHU+XON



+RJDQHYHUXVHGWKH1ZRUG"



05+$5'(5$JDLQ<RXU+RQRU, PREMHFWLQJ



RQWKHVDPHJURXQGV7KDWKDVQRWKLQJWRGRZLWK



ZKHWKHU0U+RJDQNQHZRUGLGQ WNQRZWKDWKHZDV



EHLQJILOPHGNQHZRUGLGQ WNQRZDERXWWKH



GLVWULEXWLRQRIWKHWDSHZDVLQYROYHGLQ



DQ\WKLQJ7KRVHDUHWKHVXEMHFWVRIWKHFDVH



7KHVXEMHFWRIWKHFDVHLVQRWDZLWFKKXQWDERXW



ZKHWKHUKHHYHUXVHGDUDFLDOFRPPHQWRUQRW



05',$&2-XGJH,ZRXOGMXVWDOVRDGGWKDW

5LHVGRUSK5HSRUWLQJ*URXS,QF  




05+$5'(5<RXU+RQRUDERXWWKHFRQWHQWRI



WKHWDSH7KHUHLVWZRWDSHV2QHLVWKHPLQXWH



VHFRQGVWKDW*DZNHUSRVWHGRQWKH,QWHUQHW



7KHUHLVQRWKLQJDERXWDQ\WKLQJUDFLDODWDOOLQ



WKDW$QGWKH\SURGXFHGWRXVDPLQXWHYLGHR



7KHUHLVQRWKLQJUDFLDOWKDWKDVWRGRZLWKWKDW



:KDWZH UHWDONLQJDERXWKHUHLV



WKHGLUW\FRPZKLFKLVPDNLQJVRPHVRUWRIDQ



DOOHJDWLRQDERXWWKHFRQWHQWRIWKHWDSHWKDW,



DVVXPHWKDWWKH\DUHWDONLQJDERXWWKHWDSHWKDW



WKH\SURYLGHGWRXVWKDWGRHVQ WKDYHDQ\RIWKLV



6RQRZLW VEHFRPHWKLVWKLVHIIRUWWRWU\



WRILQGVRPHWKLQJWRSLQRQKLPWKDW VRXWVLGHRI



WKHVFRSHRIWKHFDVHKDVQRWKLQJWRGRZLWK



QHZVZRUWKLQHVVEHFDXVHLIWKH\DUHFODLPLQJWKDW



VRPHWKLQJLQWKDWWDSHLVQHZVZRUWK\WKH\QHYHU



SXWLWXSRQWKHLUZHEVLWHDQGWKH\QHYHUSURGXFHG



LWWRXV



6RWKLVLVVRPHWKLQJWKDW VRXWVLGHRIWKDW



VFRSH



05%(5/,1:HZHGRQ WNQRZZKDW VRQ



WKHIXOOWDSH:HNQRZZKDW VRQWKHWDSHWKDW



ZDVSURYLGHGWRXVZKLFKLVQRWQHFHVVDULO\WKH



IXOOWDSH$QGZH UHWU\LQJWRJHWWRWKHERWWRP



RIWKLV

5LHVGRUSK5HSRUWLQJ*URXS,QF  




67,38/$7,21




,WLVKHUHE\VWLSXODWHGDQGDJUHHGXSRQE\



DQGDPRQJWKHDWWRUQH\VSUHVHQWDQGWKHZLWQHVV



WKDWUHDGLQJDQGVLJQLQJRIWKHGHSRVLWLRQE\WKH



ZLWQHVVLVZDLYHG





















5LHVGRUSK5HSRUWLQJ*URXS,QF  




&(57,),&$7(2)2$7+




67$7(2))/25,'$



&2817<2)+,//6%2528*+




,WKHXQGHUVLJQHGDXWKRULW\FHUWLI\WKDW



%8%%$7+(/29(6321*(&/(0SHUVRQDOO\DSSHDUHGEHIRUH



PHDQGZDVGXO\VZRUQ




:,71(66P\KDQGDQGRIILFLDOVHDOWKLVWKGD\



RI0DUFK













BBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
$DURQ73HUNLQV535
1RWDU\3XEOLF6WDWHRI)ORULGD
0\&RPPLVVLRQ([SLUHV
&RPPLVVLRQ1R((





5LHVGRUSK5HSRUWLQJ*URXS,QF  




5(3257(5 6&(57,),&$7(




67$7(2))/25,'$
&2817<2)+,//6%2528*+






,$DURQ73HUNLQV5HJLVWHUHG3URIHVVLRQDO
5HSRUWHUFHUWLI\WKDW,ZDVDXWKRUL]HGWRDQGGLG
VWHQRJUDSKLFDOO\UHSRUWWKHGHSRVLWLRQRI
%8%%$7+(/29(6321*(&/(0WKDWDUHYLHZRIWKH
WUDQVFULSWZDVQRWUHTXHVWHGDQGWKDWWKHWUDQVFULSW
LVDWUXHDQGFRPSOHWHUHFRUGRIP\VWHQRJUDSKLFQRWHV






,IXUWKHUFHUWLI\WKDW,DPQRWDUHODWLYH
HPSOR\HHDWWRUQH\RUFRXQVHORIDQ\RIWKHSDUWLHV
QRUDP,DUHODWLYHRUHPSOR\HHRIDQ\RIWKHSDUWLHV
DWWRUQH\RUFRXQVHOFRQQHFWHGZLWKWKHDFWLRQQRUDP,
ILQDQFLDOO\LQWHUHVWHGLQWKHDFWLRQ




'DWHGWKLVWKGD\RI0DUFK










BBBBBBBBBBBBBBBBBBBBBBBBBBB
$DURQ73HUNLQV535
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,17+(&,5&8,7&28572)7+(6,;7+-8',&,$/&,5&8,7
2)7+(67$7(2))/25,'$,1$1')253,1(//$6&2817<

7(55<*(1(%2//($SURIHVVLRQDOO\
NQRZQDV+8/.+2*$1
3ODLQWLII
1R&,
YV
+($7+(5&/(0*$:.(50(',$//&
DND*$:.(50(',$HWDO
'HIHQGDQWV

92/80(
9,'(27$3('
'(326,7,212)7(55<*(1(%2//($
'$7(0DUFK
7,0(DPWRSP
3/$&(5LHVGRUSK5HSRUWLQJ*URXS
&OHYHODQG6WUHHW
6XLWH
&OHDUZDWHU)ORULGD
38568$17721RWLFHE\FRXQVHOIRU
'HIHQGDQWVIRUSXUSRVHVRI
GLVFRYHU\XVHDWWULDORU
VXFKRWKHUSXUSRVHVDVDUH
SHUPLWWHGXQGHUWKH)ORULGD
5XOHVRI&LYLO3URFHGXUH
5(3257('%<6XVDQ&5LHVGRUSK535&55
1RWDU\3XEOLF6WDWHRI
)ORULGD

3DJHV

5LHVGRUSK5HSRUWLQJ*URXS,QF  




$33($5$1&(6



&+$5/(6-+$5'(5(648,5(
.,0%(5/,1$0F.,11(<(648,5(
+DUGHU0LUHOO $EUDPV//3
&HQWXU\3DUN(DVW
6XLWH
/RV$QJHOHV&DOLIRUQLD













DQG
.(11(7+*785.(/(648,5(
%DMR&XYD&RKHQ 7XUNHO3$
1RUWK7DPSD6WUHHW
6XLWH
7DPSD)ORULGD
DQG
'$9,'5+286721(648,5(
/DZ2IILFHRI'DYLG5+RXVWRQ
&RXUW6WUHHW
5HQR1HYDGD
$WWRUQH\VIRU3ODLQWLII














5LHVGRUSK5HSRUWLQJ*URXS,QF  




$33($5$1&(6 FRQWLQXHG 





6(7+'%(5/,1(648,5(
/HYLQH6XOOLYDQ.RFK 6FKXO]//3
/6WUHHW1:
6XLWH
:DVKLQJWRQ'&



DQG



0,&+$(/%(55<(648,5(
3$8/-6$),(5(648,5(
/HYLQH6XOOLYDQ.RFK 6FKXO]//3
0DUNHW6WUHHW
6XLWH
3KLODGHOSKLD3HQQV\OYDQLD








DQG



5$&+(/()8*$7((648,5(
7KRPDV /RFLFHUR3/
6RXWK%RXOHYDUG
7DPSD)ORULGD



DQG



+($7+(5',(75,&.(648,5(
*HQHUDO&RXQVHO
*DZNHU0HGLD
(OL]DEHWK6WUHHW
7KLUG)ORRU
1HZ<RUN1HZ<RUN
$WWRUQH\VIRU'HIHQGDQW*DZNHU0HGLD//&










0,&+$(/*2/'(648,5(
%DUU\$&RKHQ/DZ*URXS
(DVW.HQQHG\%RXOHYDUG
6XLWH
7DPSD)ORULGD
$WWRUQH\IRU'HIHQGDQW+HDWKHU&OHP



$/6235(6(17



+RQRUDEOH-DPHV&DVH
0LNH%\UG9LGHRJUDSKHU







5LHVGRUSK5HSRUWLQJ*URXS,QF  




4'R\RXNHHSDFDOHQGDU"



$,NHHSDSDSHUFDOHQGDU



4$QGKRZIDUEDFNKDYH\RXGRQHWKDW"



$,VWDUWHGNHHSLQJDFDOHQGDUZKHQ,VWDUWHG



ZUHVWOLQJ3UREDEO\DERXW ,VWDUWHGNHHSLQJD



SDSHUFDOHQGDUDQGVWLOOGRWRWKLVGD\



4$QGGR\RXNHHSROGFDOHQGDUV"



$1R



46RDWWKHHQGRIWKH\HDU



$<HDK



46RIRUOHW VVD\\RXZRXOGKDYHKDGD



FDOHQGDUIRU"



$<HVVLU



4$QGWKHQVRPHWLPHLQWKHILUVWOHW VVD\



PRQWKRI\RXZRXOGKDYHJRWWHQULGRILW"



$<HDKDURXQGWKDWWLPH



4$QGWKHVDPHIRU"<RXZRXOGKDYHKDGD



SDSHUFDOHQGDUDQGZRXOGKDYHJRWWHQULGRILWLQWKH



ILUVWSDUWRI"



$8KKXK



4$QG\RXFXUUHQWO\



$<HV6RUU\



47KDQN\RX



$QG\RXKDYHDQG\RXFXUUHQWO\DUHNHHSLQJ



DFDOHQGDUKDYHDFDOHQGDUDSDSHUFDOHQGDUIRU

5LHVGRUSK5HSRUWLQJ*URXS,QF  




05%(5/,1&DQ\RXUHDGLWEDFNSOHDVH"



 7KHUHSRUWHUUHDGWKHSHQGLQJTXHVWLRQ



7+(:,71(661RWWKDW,FDQUHFDOO



%<05%(5/,1



4+RZDERXWDQ\UHODWHGWRDQ\SXEOLF



DSSHDUDQFHVRULQWHUYLHZVLQZKLFK\RXGLVFXVVHGWKH



VH[WDSH"



$,PLVVSRNH&DQ,UHDQVZHUWKDW"



4<HDKSOHDVH



$,VHQWP\DWWRUQH\VDEXQFKRIWH[WVDQG



, YHDOVRVHQWP\DWWRUQH\VHYHU\WLPHVRPHWKLQJ



FRPHVXSRQ7ZLWWHUDERXWWKHVH[WDSHRUVRPHWKLQJ



EHFDXVH,GRQ WGHDOZLWKWKHQHJDWLYHVWXII\RXNQRZ



RQDFRQVLVWHQWEDVLV,GHDOZLWKLWDQG,EUDFNHWLW



DQGJREDFNWRZKHUHP\KHDUW VDW$Q\WKLQJOLNHWKDW



WKDWDWH[WWKDW,ZRXOGVHQGWRP\DWWRUQH\VDV



VRRQDV,VHQGLW,ZRXOGHUDVHLWRQFH,NQHZWKH\



KDGLW



46RDWH[WWKDWFDPHWKDWGHDOWZLWKWKLV\RX



PD\KDYHVHQWWR\RXUDWWRUQH\VDWZHHWWKDWGHDOW



ZLWKWKLV\RXPLJKWKDYHVHQWWR\RXUDWWRUQH\V"



$2K,NQRZ,GLG



4<RXGLG"$QGKRZDERXWKDYH\RXGHOHWHGDQ\



WH[WVRIWKLVHPDLOVRUWH[WV, OOFRPHEDFNWR



WZHHWVLQDPRPHQWEXWHPDLOVRUWH[WVUHODWHGWR

5LHVGRUSK5HSRUWLQJ*URXS,QF  




4,QUHVSRQGLQJWRGRFXPHQWVGRFXPHQW



UHTXHVWVLQWKLVFDVHGLG\RXFRQVXOWZLWK\RXU



SXEOLFLVW"



$1R



4,QUHVSRQGLQJWRGRFXPHQWUHTXHVWVLQWKLV



FDVHGLG\RXFRQVXOWZLWK0U%LVFKRII"



$1R



4:KHQ\RXZHUHUHVSRQGLQJWRGRFXPHQWUHTXHVWV



LQWKLVFDVHGLG\RXORRNDW\RXUHPDLODFFRXQW"



$1R



4:KHQ\RXZHUHUHVSRQGLQJWRGRFXPHQWUHTXHVWV



LQWKLVFDVHGLG\RXORRNDW\RXUWH[WV"



$1R



05+$5'(5:DLW$VNHGDQGDQVZHUHG



%<05%(5/,1



4'LG\RXVHDUFK\RXU7ZLWWHUDFFRXQWZKHQ\RX



ZHUHUHVSRQGLQJWRGRFXPHQWUHTXHVWVLQWKLVFDVH"



$1R



05+$5'(5,,WKLQNLW V



%<05%(5/,1



4'LG\RXVHDUFKIRUSULYDWHPHVVDJHVRQ



7ZLWWHU"



$,GRQ WNQRZZKDWSULYDWHPHVVDJHVDUHRQ



7ZLWWHU



42ND\6R,WDNHLWWKDWWKHDQVZHULVQR

5LHVGRUSK5HSRUWLQJ*URXS,QF  




&(57,),&$7(2)2$7+




67$7(2))/25,'$



&2817<2)+,//6%2528*+




,WKHXQGHUVLJQHGDXWKRULW\FHUWLI\WKDW7(55<



*(1(%2//($SHUVRQDOO\DSSHDUHGEHIRUHPHDQGZDVGXO\



VZRUQ




:,71(66P\KDQGDQGRIILFLDOVHDOWKLVWKGD\RI



0DUFK









6XVDQ&5LHVGRUSK535&55&/63
1RWDU\3XEOLF6WDWHRI)ORULGD
0\&RPPLVVLRQ([SLUHV
&RPPLVVLRQ1R''









5LHVGRUSK5HSRUWLQJ*URXS,QF  




5(3257(5 6&(57,),&$7(




67$7(2))/25,'$



&2817<2)+,//6%2528*+












,6XVDQ&5LHVGRUSK535&55FHUWLI\WKDW,
ZDVDXWKRUL]HGWRDQGGLGVWHQRJUDSKLFDOO\UHSRUWWKH
GHSRVLWLRQRI7(55<*(1(%2//($WKDWDUHYLHZRIWKH
WUDQVFULSWZDVUHTXHVWHGDQGWKDWWKHWUDQVFULSWLVD
WUXHDQGFRPSOHWHUHFRUGRIP\VWHQRJUDSKLFQRWHV
,IXUWKHUFHUWLI\WKDW,DPQRWDUHODWLYH
HPSOR\HHDWWRUQH\RUFRXQVHORIDQ\RIWKHSDUWLHV
QRUDP,DUHODWLYHRUHPSOR\HHRIDQ\RIWKHSDUWLHV
DWWRUQH\RUFRXQVHOFRQQHFWHGZLWKWKHDFWLRQQRUDP,
ILQDQFLDOO\LQWHUHVWHGLQWKHRXWFRPHRIWKHIRUHJRLQJ
DFWLRQ
'DWHGWKLVWKGD\RI0DUFK,17+(&,7<
2)7$03$&2817<2)+,//6%2528*+67$7(2))/25,'$





6XVDQ&5LHVGRUSK535&55&/63










5LHVGRUSK5HSRUWLQJ*URXS,QF  


,17+(&,5&8,7&28572)7+(6,;7+-8',&,$/&,5&8,7
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7(55<*(1(%2//($SURIHVVLRQDOO\
NQRZQDV+8/.+2*$1
3ODLQWLII
1R&,
YV
+($7+(5&/(0*$:.(50(',$//&
DND*$:.(50(',$HWDO
'HIHQGDQWV

92/80(
&217,18('9,'(27$3('
'(326,7,212)7(55<*(1(%2//($
'$7(0DUFK
7,0(SPWRSP
3/$&(5LHVGRUSK5HSRUWLQJ*URXS
&OHYHODQG6WUHHW
6XLWH
&OHDUZDWHU)ORULGD
38568$17721RWLFHE\FRXQVHOIRU
'HIHQGDQWVIRUSXUSRVHVRI
GLVFRYHU\XVHDWWULDORU
VXFKRWKHUSXUSRVHVDVDUH
SHUPLWWHGXQGHUWKH)ORULGD
5XOHVRI&LYLO3URFHGXUH
5(3257('%<6XVDQ&5LHVGRUSK535&55
1RWDU\3XEOLF6WDWHRI
)ORULGD

3DJHV

5LHVGRUSK5HSRUWLQJ*URXS,QF  




$33($5$1&(6



&+$5/(6-+$5'(5(648,5(
.,0%(5/,1$0F.,11(<(648,5(
+DUGHU0LUHOO $EUDPV//3
&HQWXU\3DUN(DVW
6XLWH
/RV$QJHOHV&DOLIRUQLD









DQG
'$9,'5+286721(648,5(
/DZ2IILFHRI'DYLG5+RXVWRQ
&RXUW6WUHHW
5HQR1HYDGD
$WWRUQH\VIRU3ODLQWLII


















5LHVGRUSK5HSRUWLQJ*URXS,QF  




$33($5$1&(6 FRQWLQXHG 





6(7+'%(5/,1(648,5(
/HYLQH6XOOLYDQ.RFK 6FKXO]//3
/6WUHHW1:
6XLWH
:DVKLQJWRQ'&



DQG



0,&+$(/%(55<(648,5(
3$8/-6$),(5(648,5(
/HYLQH6XOOLYDQ.RFK 6FKXO]//3
0DUNHW6WUHHW
6XLWH
3KLODGHOSKLD3HQQV\OYDQLD








DQG



5$&+(/()8*$7((648,5(
7KRPDV /RFLFHUR3/
6RXWK%RXOHYDUG
7DPSD)ORULGD



DQG



+($7+(5',(75,&.(648,5(
*HQHUDO&RXQVHO
*DZNHU0HGLD
(OL]DEHWK6WUHHW
7KLUG)ORRU
1HZ<RUN1HZ<RUN
$WWRUQH\VIRU'HIHQGDQW*DZNHU0HGLD//&










0,&+$(/*2/'(648,5(
%DUU\$&RKHQ/DZ*URXS
(DVW.HQQHG\%RXOHYDUG
6XLWH
7DPSD)ORULGD
$WWRUQH\IRU'HIHQGDQW+HDWKHU&OHP



$/6235(6(17



+RQRUDEOH-DPHV&DVH
0LNH%\UG9LGHRJUDSKHU







5LHVGRUSK5HSRUWLQJ*URXS,QF  




FDPHUDVLQWKHVWXGLR"



$1R



42ULQWKHUDGLRVWDWLRQ"



$1R



4-XVWVRZH UHFOHDUWKH5XWK0F*LOOLFXGG\



WKDW VUHIHUUHGWRLQWKHFOLSLVZKR"



$,W VP\PRWKHU



05%(5/,1/HWPHKDYHWKHQH[WH[KLELWLI



,FRXOGSOHDVH



/HWPHVKRZ\RXZKDW, PJRLQJWRPDUNDV



([KLELW



 ([KLELW1RPDUNHGIRULGHQWLILFDWLRQ



%<05%(5/,1



47DNHDORRNDWWKDWSOHDVH$QG\RX UHIUHH



WRORRNDWWKHZKROHWKLQJ, PJRLQJWRDVN\RXDERXW



WKLVEXW, PJRLQJWRVWDUWDWWKHERWWRPRIWKHILUVW



SDJHDQGWKHSRUWLRQWKDWEHJLQV+RJDQRQWKHUHOHDVH



RIWKHVH[WDSHDQGWKHQFRQWLQXHULJKWRQWRWKHQH[W



SDJH



'R\RXNQRZZKDWWKLVLV"



$1R,GRQ W



45HDGLQJWKDWUHSRUWRIDQDSSHDUDQFH\RXJDYH



RQD6LULXVVKRZFDOOHG%XVWHG2SHQGLG\RXDSSHDU



RQD6LULXVVKRZFDOOHG%XVWHG2SHQ"



$,GRQ WUHFDOO, PVXUH,GLGLI,ZDVRQ

5LHVGRUSK5HSRUWLQJ*URXS,QF  




WKHUH



4$QG



05+$5'(50RYHWRVWULNHDIWHU,GRQ W



UHFDOO



%<05%(5/,1



4'R\RXKDYHDQ\UHDVRQWRGRXEWWKDW\RXZHUH



RQWKLVSURJUDP"



$,GRQ WNQRZ, YHKDGGRQHVRPDQ\



LQWHUYLHZV,ZRXOGKDYHWRKHDUP\VHOIRQLWWRPDNH



VXUH,ZDVRQLW



4)DLUHQRXJK



+DYH\RXKDGDFKDQFHWRUHDGWKHSRUWLRQ



WKDW,SRLQWHGRXWVWDUWLQJDWWKHERWWRPRIWKHILUVW



SDJHDQGFRQWLQXLQJRQWRWKHVHFRQGSDJH"



$$OPRVW



4:K\GRQ W\RXJRDKHDGDQGILQLVKDQGWKHQ



, OODVN\RXP\TXHVWLRQ



$<HDK, YHUHDGLW



4$OOULJKW,I,FDQGLUHFW\RXUDWWHQWLRQRQ



SDJHWRMXVWWKHPLGGOH



$<HVVLU



4$QGWKHEORFNWKHUHWKDW VWKHUHDQGOHWPH



VHHLI,FDQSRLQWWRZKHUH, PJRLQJWRUHDGIURP,W



VKRXOGEHSDUGRQPH/HW VWXUQLWVLGHZD\VDQG



, OOJLYHWKLVEDFNWR\RX

5LHVGRUSK5HSRUWLQJ*URXS,QF  




05+$5'(5,VLWRND\LIKHSXWVDSHQFLO



PDUNRQLW"



05%(5/,1<HDKDEVROXWHO\+HFDQSXWD



SHQFLOPDUNRU,FDQSXWDSHQFLOPDUN, PMXVW



JRLQJWRPDUNZKHUH, PJRLQJWRVWDUWUHDGLQJ



7+(:,71(66&RRO



%<05%(5/,1



4$OOULJKW6R\RXFDQVHHLW



, PLQWKHPLGGOHRIWKHSDUDJUDSKZKHUHLW



VD\VSLFNVXSEHFDXVH,PDGHDEDGFKRLFH$QGWKH



WKLQJWKDWLVVRGLVWXUELQJWRPHLVWKDW,KDYHEHHQ



GHIHQGLQJ%XEEDDFURVVWKHERDUGEHFDXVH,DVNHGKLP



ZKHUHGLGWKHFDPHUDFRPHIURP",HYHQDVNHG\RX



EHFDXVH\RXNQRZEHFDXVH,NQRZ\RXKDYHVHFXULW\



FDPHUDVLQ\RXUKRXVH\RX UHQRWILOPLQJWKLVDUH



\RX"



+HZDVOLNHQR,ZRXOGQHYHUGRWKDWWR



\RX+RZGDUH\RXLQVXOWPH



:KHQWKHSLFWXUHVFDPHRXW,VDLGZKDW VXS"



7KLVZDVRQ\RXUZDWFK



$QGKHVDLGRKLWPXVWKDYHEHHQ+HDWKHU



WKDWGLGLW,W VFUD]\GXGH<RX YHJRWWRVWRS



WKLV



/HWPHMXVWDVN\RXDERXWWKDW'LG\RXVD\



WKLV"

5LHVGRUSK5HSRUWLQJ*URXS,QF  




$,GRQ WUHFDOOVD\LQJWKLV$QGLI,GLG



\RXFDQLPPHGLDWHO\VHH,PLVVSRNHEHFDXVH,DVNHG



KLPZKHUHGLGWKHFDPHUDVFRPHIURP"$QGWKHQODWHU



RQLQWKHDUWLFOHLI,VDLGWKLV,,DOVRVDLG,



GLGQRWNQRZWKHFDPHUDVZHUHWKHUH6R,PXVWKDYH



PLVVSRNHGXULQJWKHLQWHUYLHZ,ZDVVRULOHG



46RIRUWKLVSXUSRVHLWGRHVQ WUHIUHVK\RXU



UHFROOHFWLRQRIKDYLQJDQ\FRQYHUVDWLRQZLWK%XEED



DERXWWKHUHEHLQJFDPHUDVLQKLVKRXVH"



$1R,GRQ WUHPHPEHUWKLVDUWLFOHDWDOO



4$OOULJKW



05+$5'(57KHGRFXPHQWODFNVIRXQGDWLRQ



05%(5/,17KHUH VQRTXHVWLRQSHQGLQJ



05+$5'(5, PMXVWPDNLQJDQREMHFWLRQ



%<05%(5/,1



4'XULQJZKDW\HDUVZDV\RXUGLYRUFHEHLQJ



OLWLJDWHG"



$,WZDVEHLQJOLWLJDWHGPHDQLQJJRLQJWR



ZKDW\HDUVZDV,JRLQJWKURXJKWKHGLYRUFH"



4<HV



$6KHILOHGLQ1RYHPEHURI DQGLWZHQWRQ



IRUDERXWWKUHHDQGDKDOIWRIRXU\HDUV



4$QG\RXVSRNHSXEOLFO\DERXWWKDWEHLQJDORZ



SRLQWLQ\RXUOLIH"



$<HV

5LHVGRUSK5HSRUWLQJ*URXS,QF  




4$OOULJKW7KDWVD\V6XEMHFWWRDQG



ZLWKRXWZDLYHURIWKHREMHFWLRQVUHVSRQGLQJSDUW\GRHV



QRWUHPHPEHUWKHH[DFWQXPEHURIVH[XDOHQFRXQWHUVZLWK



+HDWKHU&OHP7RWKHEHVWRIUHVSRQGLQJSDUW\ V



UHFROOHFWLRQWKHUHZHUHDWOHDVWWZRDQGSRVVLEO\



WKUHHVH[XDOHQFRXQWHUVZLWK+HDWKHU&OHPLQKHU



SULYDWHEHGURRPDWWKH&OHPV UHVLGHQFHDQGRQHEULHI



VH[XDOHQFRXQWHUZLWK+HDWKHU&OHPDWWKHUDGLRVWDWLRQ



RI7RGG&OHP VUDGLRSURJUDP7RWKHEHVWRI



UHVSRQGLQJSDUW\ VUHFROOHFWLRQWKHVHHQFRXQWHUVDOO



RFFXUUHGLQDSSUR[LPDWHO\ODWHVSULQJRUHDUO\VXPPHU



RIDIWHUUHVSRQGLQJSDUW\KDGVHSDUDWHGIURPKLV



ZLIH



,VWKLVVWLOO\RXUUHFROOHFWLRQDERXWKRZ



PDQ\WLPHV\RXKDGVH[ZLWK+HDWKHU"



$7RWKHEHVWRIP\UHFROOHFWLRQ\HV



4'LGDOORIWKHVH[XDOHQFRXQWHUVWDNHSODFH



LQFORVHSUR[LPLW\WLPHZLVHWRHDFKRWKHU"



$:KDWZRXOG\RXFDOOFORVHSUR[LPLW\"



4:HOOOHWPHDVN\RXWKDW+RZIDUDSDUW



ZHUHWKH\"



$,VHHPWRUHPHPEHURQHHQFRXQWHUZDVIRXURU



ILYHGD\VDSDUWIURPDQRWKHURQH$QGWKHQDQRWKHU



HQFRXQWHUZDVOLNHWZRZHHNVDSDUW6RLWYDULHG



4$QGGR\RXNQRZZKHQH[DFWO\WKH\RFFXUUHG"

5LHVGRUSK5HSRUWLQJ*URXS,QF  




$1R,GRQ W



4,VWKHUHDQ\WKLQJWKDW\RXFRXOGFRQVXOW



OLNHDFDOHQGDUWRILQGRXW"



$7KH\KDSSHQHGEHIRUH,PHW-HQQLIHUDQG



EHIRUHP\VRQ VDFFLGHQW$VIDUDVDFDOHQGDU,



GRQ WKDYHVWDUVRUGDWHVZULWWHQGRZQRIZKHQ,KDG



HQFRXQWHUVZLWK+HDWKHU



4$QGZDVWKHILUVWWLPHWKDWWKLVKDSSHQHGLQ



WKH&OHPV EHGURRPRUDWWKHUDGLRVWDWLRQ"



$,QWKHLUEHGURRP



4,QWKHEHGURRP



:DVWKHUDGLRVWDWLRQWKHODVWRQHRU



VRPHZKHUHLQWKHPLGGOH"



$7RWKHEHVWRIP\UHFROOHFWLRQLWZDVWKH



ODVWRQH



4$OOULJKW$QGGR\RXNQRZKRZPXFKORQJHU



DIWHUWKHODVWWLPHLQWKHEHGURRPWKHRQHDWWKHUDGLR



VWDWLRQZDV"



$1R,GRQ W



4%XWLVLWVWLOOVRUWRILQWKHQHLJKERUKRRG



RIDZHHNRUWZRQRW



$<HV



4$VRSSRVHGWRDPRQWKRUWZR"



$<HV



4$OOULJKW$QGVRLIZH UHWDONLQJDERXW
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$,WZDVDVLWXDWLRQZKHUH%XEEDOHIWPHLQWKH



URRPDQG+HDWKHUSHUIRUPHGRUDOVH[RQPH



4:DVDQ\ERG\HOVHDWWKHUDGLRVWDWLRQZKHQ



WKDWWRRNSODFH"



$7RWKHEHVWRIP\NQRZOHGJHQREXW,GLGQ W



FKHFNDURXQG,WZDVUHDOODWHDWQLJKW,PHDQ,



PHDQLWZDVQ WDWQLQHR FORFNDWQLJKW,WZDVPRUH



OLNHPLGQLJKWRURULQWKHPRUQLQJ



4'R\RXNQRZZKHWKHUWKDWHQFRXQWHUZDV



ILOPHG"



$,KDYHQRLGHD



4'R\RXNQRZZKHWKHUWKHRWKHUHQFRXQWHUVLQ



WKHEHGURRPZHUHILOPHG"



$,KDYHQRLGHD



4'LG\RXHYHUWHOODQ\ERG\HOVHDERXW\RXU



VH[XDOHQFRXQWHUVZLWK0UV&OHP"



$1RWWKDW,FDQUHFDOO



4:KHWKHULQWKHEHGURRPRUDWWKHUDGLR



VWDWLRQ"



$1RWWKDW,FDQUHFDOO



4'LGDQ\ERG\HYHUWDONWR\RXDERXWLW"
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46RQRERG\\RXGLGQ WJHWWKHVHQVHIURP
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+HDWKHUKDGWROGDQ\ERG\HOVH"

5LHVGRUSK5HSRUWLQJ*URXS,QF  




WKHZRUGVXQGHUSHUMXU\RIODZZKDWHYHU\RXVDLG,



WKRXJKW\RXZHUHWU\LQJWRVD\ZK\ZRXOG\RXJHWWKH



GDWHZURQJZKHQ\RXFRXOGEHO\LQJRUSHUVHFXWHGRU



ZKDWHYHU\RX UHWU\LQJWRLQIHU,GLGQ WXQGHUVWDQG



LW



%XW,NHHSWU\LQJWRH[SODLQWR\RXRYHUDQG



RYHUDQGRYHUDJDLQWKDW, PQRWUHDOJRRGZLWKGDWHV



XQOHVV\RXJLYHPHERRNERRNHQGVRIPRPHQWVWKDW



KDSSHQHGWKDWZLOOPDNHPHWKLQNFORVHUWRWKHULJKW



WLPHIUDPH



4-XVWVR,XQGHUVWDQGDV\RXVLWKHUHQRZLV



LW\RXUEHVWXQGHUVWDQGLQJWKDWZKHQWKHVHVH[XDO
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$:HOO,NQRZ



4WKDW VWKDW VVRUWRI\RXUEHVW



XQGHUVWDQGLQJDWWKLVSRLQW"
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OLNHDWKHIHHOLQJZDVDQRYHUULGLQJQHJDWLYH



IHHOLQJWKDWNLQGRIOLNHNHSWPHIURPEHLQJP\VHOIRU



FDUU\LQJRQWKHZD\,ZRXOGQRUPDOFDUU\RQ



(YHU\WKLQJKDGDLWZDVDOPRVWOLNHDGHDWKWKUHDW



DQRYHUULGLQJGHDWKWKUHDWWKDWRND\\RXUZRUOGFDQ



HQGDWDQ\PRPHQW



4:KHQGLG\RXILUVWOHDUQWKDWVRPHRQHZDV



VKRSSLQJDVH[WDSHLQYROYLQJ\RX"



05+$5'(5/DFNVIRXQGDWLRQ$VVXPHVIDFWV



QRWLQHYLGHQFH



7+(:,71(667KDW VVRPHWKLQJ,FDQ WWDON



DERXW,W VIURPRQHRIP\DWWRUQH\V
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4:KHQZDVWKHILUVWWLPHRWKHUWKDQIURPRQH



RI\RXUDWWRUQH\VWKDW\RXOHDUQHGWKDWVRPHRQHZDV



VKRSSLQJDVH[WDSHLQYROYLQJ\RX"



05+$5'(5/DFNVIRXQGDWLRQ$VVXPHVIDFWV



QRWLQHYLGHQFH



7+(:,71(66$IWHU,UHFHLYHGWKHRULJLQDO



LQIRUPDWLRQZKLFKLVFRQILGHQWLDOWKHUHZHUH



,GRQ WNQRZLILWZDVD7ZLWWHURU,GRQ W



NQRZLILWZDV70=, PQRW,GRQ WUHFDOO



FRPSOHWHO\EXWWKHWKHPHZDV9LYLGZDQWHGWRGRD



GHDOZLWKPHDQGWKHUHZDVDQRWKHUSRUQRFRPSDQ\



WKDWVDLGWKH\KDGDQRSHQFKHFNERRNIRUPHLI,

5LHVGRUSK5HSRUWLQJ*URXS,QF  




ZDQWHGWRJHWLQWKDWEXVLQHVV
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4$WWKHEHJLQQLQJRI\RXUDQVZHU\RXUHIHUUHG



WRLQIRUPDWLRQWKDWZDVFRQILGHQWLDO,VWKDW



FRQILGHQWLDOEHFDXVHLW VVWXIIWKDW\RXOHDUQHGIURP



\RXUDWWRUQH\"



$<HVVLU



4$OOULJKW'LGDQ\RQHWU\WRVHOOWKHVH[



WDSHEDFNWR\RX"



$1RRQHWULHGWRVHOOLWEDFNWRPH



4'LGDQ\ERG\GLGDQ\ERG\FRQWDFW\RXWR



RIIHU\RXWKHVH[WDSH"



$1R



4'LGDQ\ERG\FRQWDFWVRPHRQHRQ\RXUEHKDOIWR



RIIHU\RXWKHVH[WDSH"



05+$5'(5, PMXVWJRLQJWRDGYLVH\RX



WKDWLIWKLVLQYROYHVDFRPPXQLFDWLRQZLWKRQHRI



\RXUDWWRUQH\VLW VSULYLOHJHG



7+(:,71(66,W VSULYLOHJHG



%<05%(5/,1



4$OOULJKW/HWPHJRWRWKHQH[WH[KLELW
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ZDVHYHQDWDSHDWWKDWWLPH



%<05%(5/,1



4, PQRWDVNLQJDWWKDWWLPH, PDVNLQJDW



DQ\WLPHZHUH\RXDZDUHRIWKHUHEHLQJDVH[WDSHRI



\RXEHLQJVKRSSHGDURXQG"
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WU\LQJWRRIIHU\RXWKHVH[WDSHRUDVH[WDSHRI\RX"
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA
TERRY GENE BOLLEA professionally
known as HULK HOGAN,
Plaintiff,
vs.

Case No. 12012447CI-011

HEATHER CLEM; GAWKER MEDIA, LLC
aka GAWKER MEDIA; GAWKER MEDIA
GROUP, INC. aka GAWKER MEDIA;
GAWKER ENTERTAINMENT, LLC;
GAWKER TECHNOLOGY, LLC; GAWKER
SALES, LLC; NICK DENTON; A.J.
DAULERIO; KATE BENNERT, and
BLOGWIRE HUNGARY SZELLEMI
ALKOTAST HASZNOSITO KFT aka
GAWKER MEDIA,
Defendants.
______________________________________/
PLAINTIFF TERRY GENE BOLLEA’S CONFIDENTIAL SUPPLEMENTAL
RESPONSES TO INTERROGATORY NOS. 9 AND 10 PROPOUNDED BY
GAWKER MEDIA, LLC
PROPOUNDING PARTY:

Defendant GAWKER MEDIA, LLC

RESPONDING PARTY:

Plaintiff TERRY GENE BOLLEA

SET NO.:

ONE

THESE SUPPLEMENTAL RESPONSES ARE DESIGNATED “CONFIDENTIAL”
PURSUANT TO THE PARTIES’ PROTECTIVE ORDER. DISSEMINATION IS
PROHIBITED EXCEPT AS PROVIDED IN THAT ORDER.
Plaintiff TERRY GENE BOLLEA (herein “Responding Party”) hereby supplements his
response to Interrogatory Nos. 9 and 10 propounded by defendant GAWKER MEDIA, LLC
(herein “Propounding Party”) as follows:
PRELIMINARY STATEMENT
Responding Party responds to the Interrogatories subject to, without intending to waive,

and expressly preserving: (a) any objections as to the competency, relevance, materiality,
privilege or admissibility of any of the responses or any of the documents identified in any
response hereto; and (b) the right at any time to revise, correct, supplement or clarify any of the
responses herein.
These responses are based upon a diligent investigation undertaken by Responding Party
and its counsel since the service of these Interrogatories. These responses reflect only
Responding Party’s current understanding, belief and knowledge regarding the matters about
which inquiry was made. Responding Party has not yet had sufficient opportunity to depose or
interview all persons who may have knowledge of relevant facts, or to discover or otherwise
obtain and review all documents which may have some bearing on this case.
Consequently, there may exist further information, documents and persons with
knowledge relevant to these Interrogatories of which Responding Party is not currently aware.
As this action proceeds, Responding Party anticipates that further facts, witnesses and documents
may be discovered or identified. Without in any way obligating it to do so, Responding Party
reserves the right to offer further or different evidence or information at trial or at any pretrial
proceeding. These responses are not in any way to be deemed an admission or representation
that there are no further facts, documents or witnesses having knowledge relevant to the subject
matter of these Interrogatories.
GENERAL OBJECTIONS
1.

The following Responses, and each of them, are based upon information and

writings presently available to, and located by, Responding Party and its attorneys. Responding
Party has not completed an investigation of the facts or discovery proceedings in this case and
has not completed its preparation for trial. The following Responses, and each of them, are made

without prejudice to Responding Party’s right to produce evidence based on subsequently
discovered facts or documents, and to offer such facts or documents in evidence at the time of
trial. The fact that Responding Party has responded to an Interrogatory should not be taken as an
admission that Responding Party accepts or admits the existence of any facts set forth or
assumed by such Interrogatory, or that such Response constitutes admissible evidence. The
following Responses, and each of them, are made without prejudice to the rights of Responding
Party to introduce evidence of any subsequently discovered facts or documents which
Responding Party may later obtain, discover or recall.
2.

The documents and information which could or would form the basis of responses

to the instant Interrogatories, in whole or in part, are still in the process of being identified by
Responding Party, and all such relevant documents and information have not yet been identified,
examined or produced. In addition, the significance of documents and information which may
now be in the possession of Responding Party may only become apparent upon further discovery
and review of those documents and information in the context of other documents which have
not yet been identified or obtained in the context of later testimony or discovery which may
establish their relevance.
3.

These Responses are made, and any and all documents are being produced, solely

for the purposes of this litigation. Any documents supplied in response to the Requests are being
supplied by Responding Party subject to all objections as to competence, relevance, materiality,
propriety and admissibility, and to any and all other objections on any ground that would require
the exclusion of any document or portion thereof, if such document were offered in evidence in
Court, all of which objections and ground are expressly reserved and may be interposed at the
time of trial.

4.

Responding Party, accordingly, reserves the right to alter or modify any and all

Responses set forth herein as additional facts may be ascertained, documents discovered,
analyses made, witnesses identified, additional parties identified, legal research completed, and
contentions made or expanded.
5.

Responding Party objects generally to each and every Interrogatory to the extent it

calls for information that is protected by the attorney-client privilege and/or the attorney work
product doctrine.
6.

Responding Party objects generally to each and every Interrogatory to the extent it

requests any information concerning the content of conversations of any other party to this action
or documents in the possession of any other party to this action, other than the Responding Party,
in that such information is equally accessible to all parties.
7.

Responding Party objects to producing any private and/or confidential business or

proprietary information or trade secrets.
8.

Responding Party objects to these Interrogatories, and each of them, to the extent

they are not limited to the subject matter of this action and thus are irrelevant, immaterial and not
reasonably calculated to lead to the discovery of admissible evidence.
9.

Responding Party objects to these Interrogatories, and each of them, to the extent

they are unduly burdensome, oppressive, unreasonably cumulative, duplicative and overbroad.
10.

Responding Party objects to these Interrogatories, and each of them, to the extent

they seek information to which Propounding Party has equal access.
SUPPLEMENTAL RESPONSES
The Preliminary Statement and General Objections are incorporated into each response
below, regardless of whether specifically mentioned. The specific objections set forth below are

not a waiver, in whole or in part, of any of the foregoing General Objections. Subject to and
without waiver of these objections, Responding Party responds below.
INTERROGATORY 9:
Identify any and all times you had Sexual Relations with Heather Clem during the
Relevant Time Period, stating for each time the date, approximate time, and location of the
occurrence.
RESPONSE TO INTERROGATORY 9:
Responding Party objects to this Interrogatory to the extent that it seeks information
protected from disclosure by the attorney-client privilege and/or attorney work product doctrine.
Responding Party objects to this Interrogatory on the ground that the Interrogatory is overbroad
and burdensome to the extent that it requires Responding Party to determine whether sex acts
occurred which have nothing to do with the claims in this case. Responding Party objects to this
Interrogatory on the ground that it is so broad on its face that it requires production of irrelevant
information. Responding Party further objects to this Interrogatory to the extent that it seeks
information that is not relevant to the claims, defenses, or subject matter of the instant action, nor
reasonably calculated to lead to the discovery of admissible evidence. Responding Party objects
to this Interrogatory to the extent that it is also repetitive and covered by other discovery
requests. Responding Party objects to this Interrogatory to the extent that it seeks to invade
Responding Party’s privacy and the privacy of Heather Clem.

CONFIDENTIAL SUPPLEMENTAL RESPONSE TO INTERROGATORY 9:
Subject to and without waiver of the foregoing objections, Responding Party does not
remember the exact number of sexual encounters with Heather Clem. To the best of Responding
Party’s recollection, there were at least two, and possibly three, sexual encounters with Heather
Clem in her private bedroom at the Clems’ residence, and one brief sexual encounter with
Heather Clem at the radio station of Todd Clem’s radio program. To the best of Responding
Party’s recollection, these encounters all occurred in approximately late spring/early summer of
2007, after Responding Party had separated from his wife.

INTERROGATORY 10:
Identify any and all times you discussed having Sexual Relations with Heather Clem with
her husband, Todd Alan Clem, during the Relevant Time Period, stating for each time the date,
approximate time, location and substance of the discussion.
RESPONSE TO INTERROGATORY 10:
Responding Party objects to this Interrogatory to the extent that it seeks information
protected from disclosure by the attorney-client privilege and/or attorney work product doctrine.
Responding Party objects to this Interrogatory on the ground that the Interrogatory is overbroad
and burdensome, in that whether or not this topic was discussed with any frequency or any
specifics of such discussions other than whether such an encounter would be recorded and/or
disseminated are irrelevant to the case. Responding Party objects to this Interrogatory on the
ground that it is so broad on its face that it requires production of irrelevant information.
Responding Party further objects to this Interrogatory to the extent that it seeks information that
is not relevant to the claims, defenses, or subject matter of the instant action, nor reasonably

calculated to lead to the discovery of admissible evidence. Responding Party objects to this
Interrogatory to the extent that it seeks to invade Responding Party’s privacy and the privacy of
Heather Clem.
Without waiver of the foregoing, Responding Party responds as follows: During a period
of approximately two years before Responding Party had sexual relations with Heather Clem,
Todd Clem urged Responding Party, on numerous occasions, to have sexual relations with
Heather Clem. Responding Party turned him down repeatedly throughout that time, and told Mr.
Clem to stop bringing up the subject. In or about 2008, after Responding Party had separated
from his wife, Responding Party gave in to the urgings of Mr. Clem and Heather Clem, and
discussed the issue with Mr. Clem at that time. In or about Spring 2012, Responding Party asked
Mr. Clem to explain the media reports regarding allegations of a possible sex tape involving
Responding Party. Mr. Clem denied having any knowledge of or involvement in a sex tape. At
no time prior to or during the sexual encounter with Ms. Clem did either Mr. or Ms. Clem ever
state or imply to Responding Party that the encounter would be recorded. If such a statement had
been made, Responding Party would not have consented to the recording, and would not have
engaged in a recorded sexual encounter. At no time did Responding Party know that he would or
might be recorded, and at no time did he give consent to anyone to either record the encounter or
to disseminate any portion of a recording of the encounter to anyone.
CONFIDENTIAL SUPPLEMENTAL RESPONSE TO INTERROGATORY 10:b
Responding Party objects to this Interrogatory to the extent that it seeks information
protected from disclosure by the attorney-client privilege and/or attorney work product doctrine.
Responding Party objects to this Interrogatory on the ground that the Interrogatory is overbroad
and burdensome, in that whether or not this topic was discussed with any frequency or any

specifics of such discussions other than whether such an encounter would be recorded and/or
disseminated are irrelevant to the case. Responding Party objects to this Interrogatory on the
ground that it is so broad on its face that it requires production of irrelevant information.
Responding Party further objects to this Interrogatory to the extent that it seeks information that
is not relevant to the claims, defenses, or subject matter of the instant action, nor reasonably
calculated to lead to the discovery of admissible evidence. Responding Party objects to this
Interrogatory to the extent that it seeks to invade Responding Party’s privacy and the privacy of
Heather Clem.
Without waiver of the foregoing, Responding Party responds as follows: During a period
of approximately two years before Responding Party had sexual relations with Heather Clem,
Todd Clem urged Responding Party, on numerous occasions, to have sexual relations with
Heather Clem. Responding Party turned him down repeatedly throughout that time, and told Mr.
Clem to stop bringing up the subject. In approximately late spring/early summer of 2007, after
Responding Party had separated from his wife, Responding Party gave in to the urgings of Mr.
Clem and Heather Clem, and discussed the issue with Mr. Clem at that time.
In or about Spring 2012, Responding Party asked Mr. Clem to explain the media reports
regarding allegations of a possible sex tape involving Responding Party. Mr. Clem denied
having any knowledge of or involvement in a sex tape. At no time prior to or during the sexual
encounter with Ms. Clem did either Mr. or Ms. Clem ever state or imply to Responding Party
that the encounter would be recorded. If such a statement had been made, Responding Party
would not have consented to the recording, and would not have engaged in a recorded sexual
encounter. At no time did Responding Party know that he would or might be recorded, and at no
time did he give consent to anyone to either record the encounter or to disseminate any portion of

a recording of the encounter to anyone.

DATED: February 21, 2014

/s/ Charles J. Harder
Charles J. Harder, Esq.
PHV No. 102333
HARDER MIRELL & ABRAMS LLP
1925 Century Park East, Suite 800
Los Angeles, California 90067
Tel: (424) 203-1600
Fax: (424) 203-1601
Email: charder@hmafirm.com
-andKenneth G. Turkel, Esq.
Florida Bar No. 867233
Christina K. Ramirez, Esq.
Florida Bar No. 954497

BAJO CUVA COHEN & TURKEL, P.A.
100 North Tampa Street, Suite 1900
Tampa, Florida 33602
Tel: (813) 443-2199
Fax: (813) 443-2193
Email: kturkel@bajocuva.com
Email: cramirez@bajocuva.com
Counsel for Plaintiff
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished
via e-mail this 21st day of February, 2014 to the following:
Barry A. Cohen, Esquire
Michael W. Gaines, Esquire
Barry Cohen, Esquire
Michael W. Gaines, Esquire
The Cohen Law Group
201 E. Kennedy Blvd., Suite 1000
Tampa, Florida 33602
bcohen@tampalawfirm.com
mgaines@tampalawfirm.com
jrosario@tampalawfirm.com

Gregg D. Thomas, Esquire
Rachel E. Fugate, Esquire
Thomas & LoCicero PL
601 S. Boulevard
Tampa, Florida 33606
gthomas@tlolawfirm.com
rfugate@tlolawfirm.com
kbrown@tlolawfirm.com
Counsel for Gawker Defendants

Counsel for Heather Clem
David R. Houston, Esquire
Law Office of David R. Houston
432 Court Street
Reno, NV 89501
dhouston@houstonatlaw.com

Julie B. Ehrlich, Esquire
Levine Sullivan Koch & Schultz, LLP
321 West 44th Street, Suite 1000
New York, NY 10036
jehrlich@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants

Seth D. Berlin, Esquire
Paul J. Safier, Esquire
Alia L. Smith, Esquire
Levine Sullivan Koch & Schulz, LLP
1899 L. Street, NW, Suite 200
Washington, DC 20036
sberlin@lskslaw.com
psafier@lskslaw.com
asmith@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants
Michael Berry, Esquire
Levine Sullivan Koch & Schultz, LLP
1760 Market Street, Suite 1001
Philadelphia, PA 19103
mberry@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants

Joseph F. Diaco, Jr., Esq.
Bank of America Plaza
101 E. Kennedy Blvd., Suite 2175
Tampa, FL 33602
jdiaco@adamsdiaco.com
Attorneys for Non-Party Bubba Clem
/s/ Kenneth G. Turkel
Attorney
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From: Jules Wortman [mailto:
@tnawrestling.com]
Sent: Wednesday, October 03, 2012 9:54 AM
To: Terry Bollea
Cc:
@wortmanworks.com; Bruce Prichard; Chris Thomas; Bob Ryder
Subject: NYC ITIN - Oct. 8-10

" "      " "   
 !  #   $
Jules Wortman
Vice President of Public Relations
TNA Entertainment, LLC
209 10th Ave. South, Suite 302
Nashville, TN 37203
@tnawrestling.com
.5557
.5202 d
.9985 c

www.impactwrestling.com
LIVE! Thursday nights on SPIKE TV - 8:00 pm ET

1
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BOUND FOR GLORY – GO HOME TOUR
October 8-10

ACCOMMODATIONS:
Le Parker Meridian
119 W. 56th Street
New York NY 10019
Jules and Terry and Jennifer to arrive in NYC on October 8th

PROMOTE: BFG TUNE IN, SPIKE TUNE in Thursday and COUNTDOWN TO
BFG on SPIKE- Sunday- 7pm prior to BFG on PPV

MEDIA TOUR:
Tuesday, October 9
Lobby call: 7:40 am
8:00am-8:45am Sirius/XM HOWARD STERN
CONTACT: Spencer Mindich
SIRIUS/XM Satellite Radio
1221 Avenue of the Americas/48th
New York, NY 10020
-5192
@siriusxm.com
Will Murray
Producer
The Howard Stern Show
-5330
@howardstern.com

9:40 – 10:30am TODAY SHOW with KL and HODA
CONTACT:
Matthew Greenfield/producer
35 W 48th St. entrance
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-9131
@nbcuni.com
Interview with Kathie Lee and Hoda

2222222

11:00am - 11:45

MARVEL, marvel.com (NY comic con starts on 10/10)

CONTACT:
Ben Morse, Associate Editor/marvel.com
135 West 50th St. B/T 6th/7th
-6094
@marvel.com
NOTES: on-camera interview to discuss BFG, etc, - pics with staff
LUNCH BREAK: 12-1:45

2:15pm- 3:15

HUFFINGTON POST Live/ Marc Hill interview
‘PRO WRESTLING IS ALIVE and WELL” with Jeff Hardy
on SKYPE

CONTACT:
Basel Hamdan/producer HuffPost Live
770 Broadway, 4th floor/ E. 9th St. (entrance) in Neilson Bldg.
-9206
@huffingtonpost.com
(an overview on the art form of pro wrestling, the oldest art form,
the new stars and the longevity of its legends) Mark Hill is a
professor and Columbia University and does many shows on various
topics and is a HUGE wrestling fan. A few months back he did a piece
piece on “is wrestling dead” in which I combatted with this piece.

BREAK:
6:45pm- 7:30pm HANNITY/FOX TV (taped to air later) one-on-one
CONTACT:
Tara Nicaj
1211 6th Ave
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-8351
@foxnews.com
Interviewer: Sean Hannity
Discuss tune in, and sure a few questions regarding small business,
and election since in the season

33333333
8:30pm – 9:30

PIERS MORGAN/ CNN LIVE

CONTACT:
Haleigh Raff
58th St. b/w 8/9th
-0401
@turner.com
Discuss BFG tune in, Spike and Hulk (personal), some election
Questions.

Wednesday, October 10
Lobby Call: 8:10am Camera ready please
8:30am - 8:50 – IMUS / radio/FOX BUSINESS CH. LIVE TV
Contact:
Carley: studio contact for day
-3469
1211 Ave. of Americas (security desk check in)
@imusranch.com - booker
Interview: Imus and his sidekick Bernard (tune in for BFG, IW)

9:10am – 11:00

ARRIVE at VHI

Green Room interview:
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VIACOM CORP BLOG (interviewer TBD, per VIACOM)
10:00am-

VHI “Big Morning Buzz Live” with Carrie Keagan

Contact:
Meena Charaipotra
Olga Tchoumak – segment producer
VHI 20th floor Lobby MTVN studio
1515 Broadway (Times Square)
ENTER/ DROP OFF: 45th St/7th
Cell:
-7773
(they prefer no LOGOS, but IMPACT should be fine – family brand)

4444444
11:20am-1:30

SIRIUS/XM rounds

CONTACT:
Spencer Mindich – Talent Relations
1221 Avenue of the Americas/48th
New York, NY 10020
-5192
@siriusxm.com
SCHEDULE:
11:35:
NOON
12:30
12:45
1:05
1:30

Shade 45 with Sway
Busted Open (we have a fly away to BFG with them)
Morning Mash Up
Sam Roberts Show
Covino and Rich
WRAP

2:30pm- 3:15

CNN Showbiz Today with AJ Hammer

CONTACT:
Marc Balinsky – Sr. Producer
Time Warner Center
58th St. b/w 8/9th
-8074
@turner.com
Interview: Entertainment style with a little gossip always thrown in,
Had Brooke on this summer and she was asked about family. BFG,
Impact Tune in and I am sure he will ask about your new ventures.
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3:30pm- 4:00

Wall Street Journal.com Video

Contact:
Lee Hawkins – interviewer
27th/6th St
2844
@wsj.com
Interview: Lee will discuss the “Business of Pro Wrestling” - below
are some recent clips from wsj.com
Kardashians:
http://www.youtube.com/watch?v=vBkzfCpeAbI&feature=plcp

Business of the UFC: http://www.youtube.com/watch?v=Jj2ExOJ-WM4
THANKS FOR A WONDERFUL TOUR: AIRPORT BOUND
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HUFFINGTON POST INTERVIEW and background for Marc Hill.
And a little more on host Marc Lamont Hill:
Dr. Marc Lamont Hill is one of the leading hip-hop generation intellectuals in the
country. His work, which covers topics such as culture, politics, and education, has
appeared in numerous journals, magazines, books, and anthologies. Dr. Hill has lectured
widely and provides regular commentary for media outlets like NPR, Washington Post,
Essence Magazine, and the New York Times. He is the host of the nationally syndicated
television show Our World With Black Enterprise, which airs Sunday mornings on TV
One and broadcast markets around the country. He also provides regular commentary for
CNN, MSNBC, and Fox News Channel, where he was a political contributor and regular
guest on The O’Reilly Factor. An award-winning writer, Dr. Hill is a columnist and
editor-at-large for the Philadelphia Daily News.
Since 2009, Dr. Hill has been on the faculty of Columbia University as Associate
Professor of Education at Teachers College. He also holds an affiliated faculty
appointment in African American Studies at the Institute for Research in African
American Studies at Columbia University.
Since his days as a youth in Philadelphia, Dr. Hill has been a social justice activist and
organizer. He is a founding board member of My5th, a non-profit organization devoted to
educating youth about their legal rights and responsibilities. He is also a board member
and organizer of the Philadelphia Student Union. Dr. Hill also works closely with the
ACLU Drug Reform Project, focusing on drug informant policy. In addition to his
political work, Dr. Hill continues to work directly with African American and Latino
youth. In 2001, he started a literacy project that uses hip-hop culture to increase school
engagement and reading skills among high school students. He also continues to organize
and teach adult literacy courses for high school dropouts in Philadelphia and Camden.
In 2005, Ebony Magazine named him one of America’s top 30 Black leaders under 30
years old. In 2011, Ebony named him one of America’s
100 most influential Black leaders.
Dr. Hill is the author of two books: Beats, Rhymes, and Classroom
Life: Hip-Hop Pedagogy and the Politics of Identity and The Classroom and the Cell:
Conversations on Black life in America. He is also co-editor of three books: Media,
Learning, and Sites of Possibility; Schooling Hip-Hop: New Directions in Hip-Hop
Based Education; and The Anthropology of Education Reader. He is currently
completing two
manuscripts: Knowledge of Self: Race, Masculinity, and the Politics of Reading; and
First Class Jails/Second Class Schools: Education in the Age of Incarceration.
Trained as an anthropologist of education, Dr. Hill holds a Ph.D.
(with distinction) from the University of Pennsylvania. His research focuses on the
intersections between culture, politics, and education.
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He is particularly interested in locating various sites of possibility for political resistance,
identity work, and knowledge production outside of formal schooling contexts. Particular
sites of inquiry include prisons, Black bookstores, and youth cultural production

On Tue, Sep 25, 2012 at 5:02 PM, Basel Hamdan <
@huffingtonpost.com>
wrote:
> Jules,
>
> The segment should last about 20-30 minutes with Hulk in studio with
> Marc Lamont Hill and Jeff joining via Google Hangout. We will also
> have some average wrestling fans joining the conversation via webcam
> so they can participate.
>
> We did a "Pro Wrestling Is Dead" segment, so we will now do "Pro
> Wrestling Is Not Dead." They should be prepared to discuss:
>
> The state of wrestling
> How it has evolved?
> Has pure wrestling (moves and techniques) taken a back-seat to the
> show and the soap opera aspects of it?
> Do you see competition from other sports or entertainment outlets? MMA?
> Boxing? Or are these separate and unrelated?
> Showmanship -- how do you guys do it? How do you connect? Why do
> people fill arenas for this?
>
> Lighter stuff -- favorite matches, moments, memories (Marc loves the
> old school stuff, so maybe moments from the 80's can be brought into this).
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SEALED APPENDIX TAB 9
(referred to as “Confidential Filing 4”
during the October 1, 2015 Hearing)

DOCUMENT:

The Gawker Defendants’ Opposition to Plaintiff’s
Confidential Motion for Protective Order re: Certain
Content in Documents Produced in Discovery, and
Exhibits 1 and 2 thereto, filed on June 9, 2014

ORDER:

NOVEMBER 18, 2015 AMENDED ORDER*

PARAGRAPH: 10.D(4)

*These documents also were sealed under Paragraph 8.D(4) of the October
27, 2015 Order.

Filing # 14579257 Electronically Filed 06/09/2014 02:13:50 PM

IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA
TERRY GENE BOLLEA professionally
known as HULK HOGAN,
Plaintiff,
vs.

Case No. 12012447CI-011

HEATHER CLEM, et al.,
Defendants.
______________________________________/
OPPOSITION TO PLAINTIFF’S CONFIDENTIAL MOTION FOR PROTECTIVE
ORDER RE: CERTAIN CONTENT IN DOCUMENTS PRODUCED IN DISCOVERY
FILED UNDER SEAL
Defendants Gawker Media, LLC and A.J. Daulerio, by and through their undersigned
counsel, respectfully submit this opposition to plaintiff’s motion for protective order.
PRELIMINARY STATEMENT
On April 23, 2014, the Court ordered plaintiff Terry Bollea to produce “full and
complete” responses to document requests seeking records relating to (a) the law enforcement
investigation into the recording of his sexual encounter with Heather Clem, and (b) his phone
records from 2012. Bollea has not fully complied with either aspect of that order. Instead, he
produced (or, in the case of certain phone records, has promised to produce) redacted versions of
various records. Now, he belatedly moves for a protective order asking the Court’s permission
to do what he already has done – redact the records. In reality, his motion is nothing more than
an attempt to re-litigate the issues that Judge Case and Judge Campbell already adjudicated and
that ultimately resulted in the entry of the April 23 Order. Indeed, each of the bases for the
pending motion either were or could have been raised in response to defendants’ Fifth Motion to

Compel. Bollea should not get another bite at the apple, while flouting the Court’s order in the
meantime. His motion should be denied.
I.

BOLLEA SHOULD NOT BE PERMITTED TO
REDACT THE LAW ENFORCEMENT RECORDS.
For many months, Bollea concealed the records related to the FBI’s investigation into

“the source and distribution of the secretly-recorded sex tape that is the subject of this lawsuit.”
Aff. of David Houston ¶ 2 (filed with Bollea’s Motion to Stay Pending Writ of Certiorari
Review). Then, for several more months, he objected to producing his FBI documents on the
single ground that those documents were covered by a law-enforcement privilege, even though
the Government advised that it was not asserting a law-enforcement privilege with respect to
those documents. Both Judge Case and Judge Campbell rejected plaintiff’s argument and
ordered production of the “full and complete” records. Bollea has not complied and continues to
withhold certain information in those records.
Specifically, Bollea has redacted time-coded summary transcripts of tapes depicting him
having sexual relations with Heather Clem. Ex. 1 (redacted copies of documents). He now
admits that those transcripts reveal that he repeatedly used “offensive racial terms” on one of the
Bollea-Clem sex tapes. Conf. Harder Aff. ¶ 2 & Ex. 1 (noting objection to questions about
Bollea’s use of the “N word”); id. (acknowledging redaction of “same terms” in documents).
Bollea and his counsel have known about the existence of these transcripts and the fact
that they show him using racist language since at least December 2012, and likely earlier. See
Confidential Statement of Violations of Court Orders and Misrepresentations by Plaintiff and
Plaintiff’s Counsel (“Confidential Statement”) at ¶¶ 6-18. Although they knew of the potential
“embarrassment” stemming from the “redacted terms” for well more than a year, Mot. at 4,
Bollea did not raise this ground for refusing to produce the records, or seek a protective order, in
2

his objections to defendants’ initial discovery requests, in his objections to defendants’
supplemental discovery requests, or in the briefs and argument before Judge Case and then Judge
Campbell – including in the confidential session in which he obtained authorization to produce
the FBI documents on an “attorneys’ eyes only” basis. Bollea should not be permitted to raise
this issue now, after the Court has ordered the production of the records. In effect, Bollea’s
motion seeks to undo the Court’s April 23 order requiring “full and complete” production of
these documents, and authorizing them to be produced on an “Attorneys’ Eyes Only” basis. That
request is improper and should be rejected.1 Cf. Confidential Statement at ¶¶ 20-21, 36-37, 3942 (noting instances in which Bollea did not provide complete information to defendants and the
Court about his knowledge concerning the information contained in these records).
In any event, each of Bollea’s three reasons for redacting the documents is baseless:
1.

Bollea’s principal argument is that “Gawker should not have access to

information regarding the alleged private statements of Plaintiff” because it “operates a group of
celebrity tabloid websites.” Mot. at 1, 5. This argument for withholding discovery, which
Bollea has made time-and-again, is a canard. See, e.g., Ex. 3 (Bollea’s Opp. to Fifth Mot. to
Compel (“Bollea Opp.”)) at 9 (accusing Gawker of seeking law enforcement records to “obtain
further salacious information to post at its tabloid website”). Discovery in this case is governed
by a protective order restricting the disclosure of confidential information. Bollea cannot point
to a single instance when Gawker has violated that order. And, while Bollea’s motion warns that
1

Bollea also has redacted the same terms from documents produced by Don Buchwald Agency
(“DBA”) and Tony Burton. See Conf. Harder Aff. ¶ 3; Ex. 1 (redacted copy of those documents). Those
documents were produced in response to a subpoena served by Bollea. He has cited no authority
permitting a party to redact information produced by a third-party in response to a subpoena. He should
not be permitted to use the Court’s subpoena authority to grant himself access to a third-party’s records,
while seeking to deny other litigants that same access. In this instance, given the obvious hide-and-seek
approach that plaintiff took when providing these records to defendants, they subsequently sought and
received the records from the third-parties directly. Ex. 2.
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the redacted information could be used as “ammunition to wage a media firestorm against
Plaintiff,” Mot. at 2, Gawker’s counsel expressly represented to the Court that Gawker has no
First Amendment right to publish information obtained through discovery. Ex. 4 (Apr. 23, 2014
Conf. Hrg. Tr.) at 7:2-7 (citing Seattle Times v. Rhinehart, 467 U.S 20 (1984)).
More importantly, the information at issue here is subject to even greater protection:
Judge Campbell mandated, with no objection from Gawker’s counsel, that it be produced for
“attorney’s eyes only.” Id. at 6:14 – 7:23. Gawker itself will not have access to the information.
In fact, at the hearing where Judge Campbell ordered the disclosure of these records, Gawker’s
counsel acknowledged that if the lawyers publicly disclose any of the information Bollea
produced “we’re going to be in hot water.” Id. at 6:20-21; see also id. at 7:17 (court reminding
Gawker’s counsel that if information in documents designated as “attorney’s eyes only” were to
be shared with non-lawyers at Gawker “you’re in trouble”).
2.

Bollea next argues that the disclosure of these records has “the potential to cause

him harm.” Mot. at 5. In support of this argument, Bollea contends that the Court should
“‘balance the competing interests that would be served by granting discovery or by denying it.’”
Mot. 4-5 (quoting Rasmussen v. South Florida Blood Service, 500 So. 2d 533, 537 (Fla. 1987)).
Yet, the “competing interests” in the case quoted by Bollea have no bearing here.
In Rasmussen, a plaintiff who claimed to have contracted AIDS from a tainted blood
transfusion subpoenaed a blood bank seeking the names and addresses of 51 people who had
donated blood. See 500 So. 2d at 534. Neither the blood bank nor the donors were parties to the
suit. Significantly, as the Florida Supreme Court explained, the subpoena would give plaintiff
access to information about “the blood donors with no restrictions on their use.” Id. at 535
(emphasis added). Thus, the Court worried that if the information were disclosed, the plaintiff
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might “conduct[] an investigation without the knowledge” of the donors, “disclos[e]” the
information “to nonparties,” and ask other people about “the donor’s sexual preferences, drug
use, or general life-style.” Id. The Court also was concerned about the societal impact of
disclosing information about blood donors: Given that “the prospect of inquiry into one’s private
life and potential association with AIDS will deter blood donation,” the Court concluded “it is
clearly ‘in the public interest to discourage any serious disincentive to volunteer blood
donation.’” Id. at 538 (citation omitted).
The “competing interests” in Rasmussen “do not remotely resemble those involved” in
this case. Hauser v. Volusia Cnty. Dep’t of Corr., 872 So. 2d 987, 991 (Fla. 1st DCA 2004) (per
curiam) (distinguishing Rasmussen on ground that it “involved the primary interests of blood
donors, a blood service, and society in maintaining a strong volunteer donor system which would
have been threatened by the disclosure of the blood donors’ names and addresses”). While
Rasmussen was based on the “stigmatizing effect” on third parties “of being associated with the
AIDS virus,”, id. at 991-92, which could harm “‘the public interest’” in blood donation,
Rasmussen, 500 So. 2d at 538, maintaining the secrecy of racist comments made by a party,
particularly when those comments appear to explain a pivotal comment in the case, see note 3
infra, involves no competing public interest.
And, most importantly, unlike in Rasmussen, if Bollea complies with the Court’s April 23
Order and produces the information, there are very strict restrictions on its use. Indeed, the
Court has instructed that it must be kept confidential for “attorney’s eyes only.” See Friedman v.
Heart Institute of Port St. Lucie, Inc., 863 So. 2d 189, 195 (Fla. 2003) (discussing impact of
Rasmussen and then noting that “‘our discovery rules provide sufficient means to limit the use
and dissemination of discoverable information via protective orders’”) (quoting Martin-Johnson,
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Inc. v. Savage, 509 So. 2d 1097, 1100 (Fla. 1987)); Westchester Gen. Hosp., Inc. v. Ramos, 754
So. 2d 838, 839-40 (Fla. 3d DCA 2000) (documents that are “‘reasonably calculated to lead to
the discovery of admissible evidence’” must be produced, and if they include sensitive
information “there is a protective order preserving the confidentiality of that information”);
Homeward Residential, Inc. v. Rico, 110 So. 3d 470, 471 n.1 (Fla. 4th DCA 2013) (per curiam)
(rejecting privacy-based discovery objection and noting that “the court entered a confidentiality
order as to the documents produced”); see also Tootle v. Seaboard Coast Line R.R. Co., 468 So.
2d 237, 239 (Fla. 5th DCA 1984) (a “plaintiff in a civil suit must cooperate in the discovery
process, even if it means that he must authorize the disclosure of potentially prejudicial
information”) (requiring authorization to permit psychologist’s deposition). There simply is no
reason that a transcript of a sexual encounter between plaintiff and Ms. Clem should be withheld
from Gawker’s counsel, particularly in light of the extra protection imposed by the Court.2
3.

Finally, Bollea argues that the information should not be disclosed because it

might not be admissible at trial for various reasons. See Mot. at 5 (arguing information is
“inadmissible hearsay”); id. at 6 (arguing information is “not relevant”); id. (arguing information
“would be excluded because [its] prejudicial effect would far outweigh any probative value”).
Whether information is ultimately admissible at trial is irrelevant to whether it is discoverable.
See Fla. R. Civ. P. 1.280(b)(1) (“It is not ground for objection that the information sought will be

2

Bollea contends that “the Special Discovery Magistrate has already made the determination”
that any information about Bollea’s use of racist language is not discoverable “during the deposition of
Mr. Clem.” Mot. at 5; see also id. at 4 (arguing that redactions were justified because “the Special
Discovery Magistrate. . . sustained Plaintiff’s objection to questions about whether Plaintiff used such
offensive language”). But, that deposition ruling was based on incomplete and inaccurate information
provided by plaintiff and his counsel both before and at the deposition. See Confidential Statement at
¶¶ 58-59. Indeed, neither Gawker’s counsel nor Judge Case were aware that transcripts of the tapes
actually showed Bollea using racist language or that Mr. Clem’s pivotal comment about “retiring” off of
the recording actually referred to that language and not to the sex depicted. That information, however,
was known by Bollea and Bollea’s counsel.
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inadmissible at the trial if the information sought appears reasonably calculated to lead to the
discovery of admissible evidence.”); Bd. of Trustees of Internal Improvement Trust Fund v. Am.
Educ. Enter., LLC, 99 So. 3d 450, 458 (Fla. 2012) (“The concept of relevancy has a much wider
application in the discovery context than in the context of admissible evidence at trial.”); Behm v.
Cape Lumber Co., 834, So. 2d 285, 287 (Fla. 2d DCA 2002) (“Even information that is
inadmissible at trial is subject to discovery if it appears to be reasonably calculated to lead to the
discovery of admissible evidence.”).
Judge Campbell has already ruled that requests for Bollea’s records regarding the
criminal investigation, the sexual relationship between plaintiff and Heather Clem, and the
contents of sex tapes involving them are reasonably calculated to lead to the discovery of
admissible evidence.3 At this stage of the litigation, assessing whether that evidence is
ultimately admissible would be premature. That question should be addressed only after the
close of discovery and only on a complete factual record. The question now is limited to
whether information should be produced in discovery to opposing counsel on an “attorneys’ eyes
only” basis, as already ordered by the Court; questions about the admissibility of that
information are properly reserved for a later date.

3

With respect to the contents of the tapes, at a hearing on January 17, 2014, the Court ordered
Bollea and Bubba Clem to turn over for inspection any recordings depicting Bollea and Heather Clem
having sexual relations, finding them relevant not only generally but specifically concerning the Clems’
discussion “that they were going to get rich from this video” – including because “Mrs. Clem is still a
defendant in this case” and that “certainly would be something even [plaintiff] would want to know.” Ex.
5 (Jan. 17, 2014 Hrg. Tr.) at 32:1 – 34:25. The “getting rich” language addressed by the Court is
precisely what is at issue here. The transcript confirms that the Clems were not talking about getting rich
from a sex tape involving Bollea, as his counsel implied at that hearing. Id. Rather, Mr. Clem told Mrs.
Clem that “if we ever did want to retire, all we have to do is use that . . . footage of him talking about
[redacted] people.” See Ex. 1 at BOLLEA001214; Ex. 2 (unredacted DBA document).
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II.

BOLLEA SHOULD NOT BE PERMITTED
TO REDACT HIS PHONE RECORDS.
Bollea’s effort to redact information from his telephone records is nothing more than a

rehashing of the same arguments he raised in opposition to Gawker’s motion to compel those
records and in his exceptions. Indeed, his motion for a protective order recycles the precise
arguments that both the Special Discovery Magistrate and the Court already rejected:
!

Bollea seeks to limit his production of telephone information to calls with “key

witnesses,” Mot. at 8, just as he proposed in earlier proceedings. See, e.g., Ex. 6 (Feb. 24,
2014 Hrg. Tr.) at 68:16 – 71:7 (counsel proposing that Bollea’s response be limited to
identifying “any phone calls that happened to be on his phone records with Bubba or Heather
Clem”); Ex. 7 (Reply on Exceptions on Fifth Mot. to Compel (“Bollea Reply”)) at 3
(complaining that request “is not limited to exchanges between the ‘key witnesses’”); Ex. 8
(Apr. 23, 2014 Hrg. Tr.) at 91:9 – 92:1 (plaintiff’s counsel proposing that disclosure should
be limited to phone calls and texts between “Hulk Hogan and Bubba Clem and Heather
Clem”).
!

Bollea contends that “discovery of non-parties’ phone numbers implicates those

individuals’ privacy rights,” Mot. at 7, just as he argued previously. See, e.g., Ex. 9 (Bollea’s
Exceptions on Fifth Mot. to Compel (“Bollea’s Exceptions”)) at 5 (arguing that disclosure
would “invade the privacy of the many hundreds (if not thousands) of people with whom
[Bollea] communicated”); Ex. 7 (Bollea Reply) at 4-5 (arguing that request for phone records
“fails to account for the privacy interests of non-parties to this case”).
!

Bollea argues that “the release of the full telephone numbers for upwards of 99.9

percent of Plaintiff’s calls would be irrelevant,” Mot. at 8, just as he argued before. See, e.g.,
Ex. 3 (Bollea Opp.) at 7 (“99.9% of which has nothing whatsoever to do with this case”); Ex.
8

6 (Feb. 24, 2014 Hrg. Tr.) at 68:16 – 71:7 (“we’re talking about 99-percent-plus phone calls
that have nothing at all to do with this case”); Ex. 9 (Bollea Exceptions) at 9 (“At least 99%
of those communications have nothing whatsoever to do with this case.”); Ex. 7(Bollea
Reply) at 3 (“99.99% (if not 100%) of whom are not ‘key witnesses’ in this case”).
!

He even cites some of the same case law. Compare Mot. at 7 (Colonial Med.

Specialties of S. Fla. Inc. v. United Diagnostic Labs, Inc., 674 So. 2d 923 (Fla. 4th DCA
1996)), with Ex. 9 (Bollea Exceptions) at 6 (citing same case).4
Bollea should not be allowed to end-run the Court’s order requiring him to produce “full and
complete” copies of his phone records. He has made these arguments before, and they have been
rejected. Asking the Special Discovery Magistrate not only to reverse his prior recommendation,
but to effectively overrule Judge Campbell’s April 23 Order, is improper. His back-door effort
to undo the Court’s order – while failing to comply with it – should be denied.

4

Plaintiff’s motion inexplicably includes the same citation and quotation from Colonial Medical
twice, one right after another. Mot. at 7. While the Court should not even entertain an attempt to relitigate this question, the two other authorities plaintiff relies on, not previously cited, are entirely
inapposite. See Publix Supermarkets, Inc. v. Johnson, 959 So. 2d 1274, 1275-76 (Fla. 4th DCA 2007)
(quashing order requiring supermarket to provide “correspondences between [its] attorneys and suspected
shoplifters who had agreed to participate in the civil theft recovery program”); Haywood v. Samai, 624
So. 2d 1154 (Fla. 4th DCA 1993) (seeking doctor’s appointment book disclosing patients). Bollea’s
attempt to analogize disclosing that a person may have spoken or texted with him to the privacy interests
of persons participating in a shoplifting program to avoid prosecution, or of patients in a medical practice,
fails.
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CONCLUSION
For the foregoing reasons, Gawker respectfully requests that the Motion be denied and
that Bollea once again be ordered to produce full and complete responses to its discovery
requests within five (5) days.
Dated: June 9, 2014
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA
TERRY GENE BOLLEA professionally
known as HULK HOGAN,
Plaintiff,
vs.

Case No. 12012447CI-011

HEATHER CLEM; GAWKER MEDIA, LLC
aka GAWKER MEDIA; GAWKER MEDIA
GROUP, INC. aka GAWKER MEDIA;
GAWKER ENTERTAINMENT, LLC;
GAWKER TECHNOLOGY, LLC; GAWKER
SALES, LLC; NICK DENTON; A.J.
DAULERIO; KATE BENNERT, and
BLOGWIRE HUNGARY SZELLEMI
ALKOTAST HASZNOSITO KFT aka
GAWKER MEDIA,
Defendants.
______________________________________/
PLAINTIFF TERRY GENE BOLLEA’S CONFIDENTIAL REPLY IN SUPPORT OF
MOTION FOR PROTECTIVE ORDER RE: CERTAIN CONTENT IN DOCUMENTS
PRODUCED IN DISCOVERY
FILED UNDER SEAL
I.

INTRODUCTION
Plaintiff Terry Bollea seeks a protective order permitting the redaction of: (1) offensive

terminology, contained on only three pages of documents written by unknown persons and
purporting to relate to an alleged video that is not even at issue in this litigation; and (2) the
three-digit prefix of the telephone numbers of people who are neither parties nor witnesses to this
case, whose telephone numbers happen to appear on Plaintiff’s 2012 telephone records.
Defendants Gawker Media, LLC and A.J. Daulerio (together, “Gawker”) do not dispute that the
determination of whether the protective order sought by Plaintiff is appropriate entails a
“balanc[ing of] the competing interests that would be served by granting discovery or by denying
it.” Rasmussen v. South Fla. Blood Service, Inc., 500 So. 2d 533, 535 (Fla. 1987). Gawker
{BC00050929:1}
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cannot (and does not) show that the competing interests weigh in its favor. The protective order
should be entered for at least the following reasons:
First, the Special Discovery Magistrate has already ruled that the offensive terminology
at issue is irrelevant and not discoverable. Thus, Plaintiff’s redaction of these few words, from
merely three documents, where the words have nothing whatsoever to do with the claims or
defenses in this case, is consistent with the Magistrate’s prior ruling.
Second, the aforementioned balancing test weighs in favor of allowing Plaintiff to redact
the offensive terminology, which was written by an unknown non-party and which purportedly
relates to an alleged video that might not even exist and, even if it does, is not at issue in this
litigation because none of the parties to this case have ever seen it, nor possessed it, nor posted it
to the Internet. Gawker’s claimed interest in obtaining the exact words within the documents at
issue, which lack foundation, are hearsay, and are irrelevant, is minimal to non-existent, while
the potential harm to Plaintiff of the disclosure of such offensive terminology is enormous. The
Magistrate need look no further than current events concerning Paula Deen and Donald Sterling
to understand the significance of Plaintiff’s request. For the record, there is no competent
evidence whatsoever that Plaintiff ever said any of the terms that are attributed to him by
unknown non-parties within the hearsay documents that purportedly summarize an alleged video
that is irrelevant to this case.
Third, the balance weighs in favor of allowing Mr. Bollea to redact the prefix (the three
numbers following the area code) of the telephone numbers of people who are neither parties,
nor witnesses, to this lawsuit, that is, people who have nothing whatsoever to do with this case.
Gawker offers no reason why it needs the telephone prefixes of people who have nothing to do
with this litigation. The only possible reason that Gawker could want the prefix numbers is an
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improper one: to ascertain the identity of these individuals and then investigate why Mr. Bollea
was talking to them in 2012. Such a fishing expedition cannot justify any intrusion upon the
highly important privacy rights of non-parties/non-witnesses, and should not be allowed.
Publix Supermarkets, Inc. v. Johnson, 959 So. 2d 1274, 1276 (Fla. 4th DCA 2007) (holding that
“the release of names and telephone numbers, where irrelevant, would be an invasion of privacy
for the third parties”).
Fourth, Mr. Bollea’s motion is not, as Gawker argues, an attempt to “re-litigate” the
issues already decided by the Court in its April 23, 2014 order. The Court ordered Mr. Bollea to
produce law enforcement communications and his 2012 telephone records. Mr. Bollea has
complied with that order and produced those documents. 1 Mr. Bollea brings this motion to allow
him to redact certain offensive terminology and the three-digit prefix of certain telephone
numbers within those documents. Mr. Bollea’s request would have been premature if brought
prior to this Court’s April 23, 2014 order compelling production and, as such, Gawker’s
contention that the request should have been raised earlier is without merit.
II.

ARGUMENT
A. Plaintiff Should Be Permitted To Redact Offensive Terminology Allegedly
Attributed To Him By Unknown Persons In Documents Produced In This
Case Relating To An Alleged Video That Is Irrelevant To The Lawsuit
Gawker does not dispute that, “[i]n deciding whether a protective order is appropriate in a

particular case, the court must balance the competing interests that would be served by granting
discovery or by denying it.” Rasmussen, 500 So. 2d at 535. As with any balancing test,

1

Plaintiff has provided all of his 2012 cellular telephone records from AT&T. He has asked his
landline carrier for his 2012 records, has not yet received them, and will produce them as soon as
he receives them.
{BC00050929:1}
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Florida’s cases hold that the competing interests involved in a protective order request fall along
a continuum. Here, the question is where on that continuum the offensive terminology allegedly
attributed to Plaintiff, written by an unknown non-party, regarding an alleged video that might
not even exist and, even if it does, is not at issue in this litigation, should fall. The answer, after
balancing the competing interests, lies in allowing Mr. Bollea to redact offensive terminology: a
mere twelve words contained on only three pages of documents produced in this case. The
Special Discovery Magistrate was correct when he sustained Mr. Bollea’s objections to similar
questioning on this topic at Mr. Clem’s deposition. That ruling continues to apply, and there is
no basis to reverse course.
Gawker relies on Hauser v. Volusia County Dept. of Corrections, 872 So. 2d 987 (Fla. 1st
DCA 2004), where the plaintiffs sought a protective order preventing defendants from inspecting
the dust and mold conditions in their homes. The court held that it was “patently obvious” that
such discovery was relevant to the plaintiffs’ claims relating to the environmental condition of
their workplace and that, to evaluate causation, “the environmental condition of claimants’
homes would also be relevant.” Id. at 989. In weighing the competing interests, the court found
that plaintiffs had no “need for privacy and confidentiality as to the air and dust samples from
their homes that would tend to outweigh the need for determination of the presence of toxic
molds or other harmful substances in their home environment.” Id. at 992.
For reasons that should be obvious, Hauser is distinguishable from the situation
presented here, where there is no relevance to the offensive terminology that Plaintiff seeks to
redact. Gawker’s efforts to argue otherwise are unavailing. Gawker falsely claims that Plaintiff
is withholding “a transcript of a sexual encounter between plaintiff and Ms. Clem.” Opp. at 6.
This is not true. The documents at issue are two purported summaries—prepared by an unknown
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person (or persons)—of an alleged video that might not even exist and, if it does, no party to this
litigation claims to have ever viewed it or possessed it, and it certainly is not at issue in this case
because Gawker never posted any of it to the Internet.
Gawker also falsely contends that one of the redacted terms is included in a “pivotal
comment” in the case. Opp. at 6, n.2. The “comment” Gawker refers to is where Bubba Clem
allegedly says, “if we ever did want to retire, all we have to do is use that . . . footage of him . . .
.” Id. First, it has not been established that Mr. Clem ever even made such a statement. Second,
any such statement is not found in either the one minute and forty-one seconds of footage
published by Gawker, nor the full-length 30 minute video produced by Gawker in this lawsuit—
the footage from which Gawker prepared the one minute and forty-one second highlight reel that
it published. The alleged quote lacks foundation, there is no competent evidence that Mr. Clem
ever made the statement, and the alleged statement has nothing to do with the publication at issue
here. To call the alleged quote “pivotal” is misleading and preposterous. Neither Mr. Bollea’s
privacy invasion claim, nor Gawker’s “newsworthiness” and “public concern” defenses, rest in
any way on Mr. Clem’s alleged comment on an alleged video that Gawker never possessed or
published.
The alleged summary of an alleged video containing the offensive terminology at issue is
inadmissible based on a number of basic legal doctrines: it lacks foundation, lacks relevance,
constitutes hearsay upon hearsay, and the alleged comments are extremely prejudicial and
greatly outweigh any probative value. Such irrelevant, unfounded, highly prejudicial, hearsay
statements are in no way analogous to the dust and mold samples at issue in Hauser.
In Rasmussen, the Florida Supreme Court considered whether the plaintiff should be
allowed access to the contact information of non-party blood donors in a lawsuit involving the
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plaintiff’s alleged contraction of the AIDS virus from a blood transfusion. The Court prohibited
the discovery. In making that determination, the Court did “not ignore [the plaintiff’s] interest in
obtaining the requested information in order to prove aggregation of his injuries and obtain full
recovery,” but found that the blood donors’ contact information “would do little to advance that
interest.” Rasmussen, 500 So. 2d at 538. Moreover, the Court found that “[t]he potential of
significant harm to most, if not all, of the fifty-one unsuspecting donors in permitting such a
fishing expedition is great and far outweighs the plaintiff’s need under these circumstances.” Id.
The offensive terminology that Plaintiff seeks to redact is analogous to the situation in
Rasmussen. As in Rasmussen, Gawker’s interest in obtaining the exact terms redacted is, at best,
de minimus, while Mr. Bollea’s interest in redacting the irrelevant, offensive terminology is
enormous. This is particularly so because: (a) Gawker is a celebrity gossip site that publishes
embarrassing and damaging information about celebrities, including Mr. Bollea; (b) Gawker’s
litigation tactics are to avoid at all costs a trial on the merits and instead seek to “win the case”
through procedural and collateral proceedings; (c) there is no competent evidence that Plaintiff
ever used the offensive terminology; (d) the words were written by an unknown person during
the course of attempting to extort money from Plaintiff; and (e) the offensive terminology, the
extortion attempt, and the alleged video that might not even exist and none of the parties has ever
seen or possessed, are irrelevant to this lawsuit, and thus the minimal or non-existent probative
value is overwhelmed by the extreme prejudice.
Gawker readily admits that its business is to publish private, salacious material. See, e.g.,
Exhibit A (Deposition Exhibit 36; in which Nick Denton, CEO of Gawker, sent an email to his
staff regarding “traffic” to Gawker.com, stating: “We scored with royal breasts [referring to its
publication of Duchess Kate Middleton sunbathing topless at a private residence] and (this
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month) Hulk sex.”). Thus, the fact that Gawker’s business is to make money by publishing
embarrassing and damaging information about celebrities is hardly a “canard,” as Gawker
contends (Opp. at 3), but rather is a fact. Mr. Bollea’s desire to avoid providing Gawker and its
counsel with the exact offensive terminology attributed to him in an unauthenticated, hearsay
document is both understandable and warranted. Other public figures’ careers have been ruined
by media outlets reporting on the use of the same kind of offensive terminology.
Under these circumstances, Gawker’s argument that the restrictions on Gawker’s use of
the documents are sufficient to protect Mr. Bollea’s concerns must fail. The very cases cited by
Gawker confirm that “trial courts are guided by the principles of relevancy and practicality” in
setting restrictions on discovery, and “the scope and limitation of discovery is within [the
courts’] broad discretion.” Friedman v. Heart Institute of Port St. Lucie, Inc., 863 So. 2d 189,
194 (Fla. 2003) (emphasis added).
Gawker’s cases do not hold that a confidentiality order removes all privacy concerns. 2 In
fact, this Court has entered an additional protective order limiting the scope of discovery in this
case, even with a confidentiality order also in place. See Exhibit B (2/26/14 Protective Order).
The Special Discovery Magistrate has broad discretion to recommend reasonable limitations on
the discovery of offensive terminology contained within a document written by an unknown
person seeking to extort Plaintiff, regarding an alleged video that might not even exist and which

2

Homeward Residential, Inc. v. Rico, 110 So. 3d 470 (Fla. 4th DCA 2013), is a per curiam
opinion with virtually no discussion of the petitioner’s privacy objections. The court noted, in a
footnote, that the lower court had entered a confidentiality order. That footnote, however, was
not a holding that the fact of the confidentiality order was dispositive on a motion for protective
order. Additionally, Tootle v. Seaboard Coast Line R. Co., 468 So. 2d 237 (Fla. 5th DCA 1984),
is not at all analogous to the situation here. In that case, “[f]or the second time, Tootle, the
plaintiff in a personal injury case, has petitioned this court for a writ of certiorari to quash an
order compelling the deposition of a psychologist who examined him.” Id. at 238. The court’s
requirement that the plaintiff allow the discovery is not surprising under those circumstances.
{BC00050929:1}
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is not even at issue in the case because none of the parties has ever seen it, or possessed it, and
Gawker certainly did not publish it. The principles of relevancy and practicality require the
exercise of that discretion—as the Special Discovery Magistrate has already exercised with
respect to deposition questioning—and thus allowing Plaintiff to redact the few terms from only
three pages of documents produced in this action is justified and appropriate. 3
B. Plaintiff Should Be Permitted To Redact The Prefix Of Telephone Numbers
For Persons Who Are Not Parties Or Witnesses To This Litigation
The determination of whether Plaintiff may redact the prefix digits of the telephone
numbers of people who are neither parties nor witnesses to this litigation is subject to the same
analysis as above: On balance, do the competing interests weigh in favor of granting the
discovery or denying it? Again, the balance weighs in favor of allowing the redaction of the
prefixes, because the people at issue are neither parties nor witnesses to this litigation, and they
have important privacy rights that must be protected.
Florida courts have unambiguously adopted a general rule that “the release of names and
telephone numbers, where irrelevant, would be an invasion of privacy for the third parties.”
Publix Supermarkets, 959 So. 2d at 1276. This rule is not limited to the contact information of
medical patients or persons participating in a shoplifting program, as Gawker urges. Opp. at 9,
n.4. Applying the general rule announced in Publix Supermarkets to the situation here, Mr.
Bollea is justified in redacting the prefix of the phone numbers of the people that he called and
who called him in 2012 who are neither parties nor witnesses in this lawsuit—to protect against
an invasion of their personal privacy. Gawker makes no argument as to why it needs the prefix
3

Plaintiff seeks a protective order permitting him to redact the offensive terms from the
documents produced by Don Buchwald & Associates and its agent Tony Burton (collectively,
“Buchwald”), including the copy of the unredacted documents at issue that Gawker
subsequently obtained directly from Buchwald.
{BC00050929:1}
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numbers of the telephone numbers of individuals who are unrelated to this litigation. The truth is
that Gawker does not need the prefixes, because the full phone numbers of these completely
unrelated persons are irrelevant to this case and not reasonably calculated to lead to the discovery
of admissible evidence. Accordingly, the resulting invasion of these individuals’ privacy is not
justified and should be protected against.
C. Plaintiff’s Motion Is Not An Attempt To Re-Litigate The Issues Decided In
The Court’s April 23, 2014 Order
The Court’s April 23, 2014 Order determined the discoverability of documents
concerning law enforcement’s investigations and Mr. Bollea’s 2012 telephone records. Mr.
Bollea has produced those documents and records. Mr. Bollea now seeks to redact certain
discrete terms and digits from that production. Mr. Bollea did not make this request in his
briefing on the discoverability of the full documents and records because Mr. Bollea did not
believe that any portion of those documents and records should have been produced. Now that
the documents have been ordered produced, Mr. Bollea appropriately seeks the narrow protective
order requested here. Gawker’s argument that Mr. Bollea is engaged in an “end run” around the
Court’s previous order is simply not true.
III.

CONCLUSION
For the foregoing reasons, the Special Discovery Magistrate should recommend that

Plaintiff be allowed to redact from documents produced in this case any references to offensive
language that are attributed to Plaintiff (twelve words contained on only three pages of
documents produced by Plaintiff, including unredacted copies of such documents already
obtained by Gawker directly from Don Buchwald & Associates and/or its agent Tony Burton),
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and the prefix digits (the three numbers following the area code) of telephone numbers of
persons and entities who are not parties or witnesses in this case.
DATED: June 16, 2014
/s/ Kenneth G. Turkel, Esq.
Kenneth G. Turkel, Esq.
Florida Bar No. 867233
Christina K. Ramirez, Esq.
Florida Bar No. 954497

BAJO CUVA COHEN & TURKEL, P.A.
100 North Tampa Street, Suite 1900
Tampa, Florida 33602
Tel: (813) 443-2199
Fax: (813) 443-2193
Email: kturkel@bajocuva.com
Email: cramirez@bajocuva.com
-andCharles J. Harder, Esq.
PHV No. 102333
Douglas E. Mirell
PHV No. 109885
HARDER MIRELL & ABRAMS LLP
1925 Century Park East, Suite 800
Los Angeles, CA 90067
Tel: (424) 203-1600
Fax: (424) 203-1601
Email: charder@hmafirm.com
Counsel for Plaintiff
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by
E-Mail via the e-portal system this 16th day of June, 2014 to the following:
Barry A. Cohen, Esquire
Michael W. Gaines, Esquire
Barry Cohen, Esquire
Michael W. Gaines, Esquire
The Cohen Law Group
201 E. Kennedy Blvd., Suite 1000
Tampa, Florida 33602
bcohen@tampalawfirm.com
mgaines@tampalawfirm.com
jrosario@tampalawfirm.com
Counsel for Heather Clem
David R. Houston, Esquire
Law Office of David R. Houston
432 Court Street
Reno, NV 89501
dhouston@houstonatlaw.com

Julie B. Ehrlich, Esquire
Levine Sullivan Koch & Schultz, LLP
321 West 44th Street, Suite 1000
New York, NY 10036
jehrlich@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants

Gregg D. Thomas, Esquire
Rachel E. Fugate, Esquire
Thomas & LoCicero PL
601 S. Boulevard
Tampa, Florida 33606
gthomas@tlolawfirm.com
rfugate@tlolawfirm.com
kbrown@tlolawfirm.com
Counsel for Gawker Defendants
Seth D. Berlin, Esquire
Paul J. Safier, Esquire
Alia L. Smith, Esquire
Levine Sullivan Koch & Schulz, LLP
1899 L. Street, NW, Suite 200
Washington, DC 20036
sberlin@lskslaw.com
psafier@lskslaw.com
asmith@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants
Michael Berry, Esquire
Levine Sullivan Koch & Schultz, LLP
1760 Market Street, Suite 1001
Philadelphia, PA 19103
mberry@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants
/s/ Kenneth G. Turkel
Attorney
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CONFIDENTIAL – FILED UNDER SEAL

SEALED APPENDIX TAB 11
(referred to as “Confidential Filing 6”
during the October 1, 2015 Hearing)

DOCUMENT:

Plaintiffs Confidential Supplemental Opposition to
Defendants’ Motion for Sanctions and Response to
Evidence Raised By Gawker for the First Time on
Reply, including the Affidavits of Charles Harder
and David Houston and Exhibits A, D, E, F, G, H, I
and J thereto, filed on June 18, 2014

ORDER:

NOVEMBER 18, 2015 AMENDED ORDER*

PARAGRAPH: 10.D(6)

*These documents also were sealed under Paragraph 8.D(6) of the October
27, 2015 Order.

Filing # 14950477 Electronically Filed 06/18/2014 12:38:02 PM

IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA
TERRY GENE BOLLEA professionally
known as HULK HOGAN,
Plaintiff,
Case No. 12012447CI-011

vs.
HEATHER CLEM; GAWKER MEDIA, LLC
aka GAWKER MEDIA; GAWKER MEDIA
GROUP, INC. aka GAWKER MEDIA;
GAWKER ENTERTAINMENT, LLC;
GAWKER TECHNOLOGY, LLC; GAWKER
SALES, LLC; NICK DENTON; A.J.
DAULERIO; KATE BENNERT, and
BLOGWIRE HUNGARY SZELLEMI
ALKOTAST HASZNOSITO KFT aka
GAWKER MEDIA,
Defendants.
______________________________________/

PLAINTIFF TERRY GENE BOLLEA’S CONFIDENTIAL SUPLEMENTAL
OPPOSITION TO DEFENDANTS’ MOTION FOR SANCTIONS AND RESPONSE TO
EVIDENCE RAISED BY GAWKER ON THE FIRST TIME ON REPLY
FILED UNDER SEAL
I.

INTRODUCTION
Gawker once again has waited until its reply papers to make its motion. This time,

Gawker filed 33 exhibits, and made 70 numbered paragraphs (plus subparagraphs) of arguments,
in its reply papers that were not filed or argued in its motion papers. In other words, Gawker
finally articulated the alleged discovery violations ten days after Plaintiff Terry Bollea filed his
opposition to Gawker’s motion. There was no reason why these materials and arguments could
not have been included with Gawker’s moving papers, so that Mr. Bollea would have had an
opportunity to respond to them in his opposition. The materials and arguments in the reply
should not be considered by the Court.
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If Gawker’s sandbagging tactics are permitted, the single most salient point to consider in
Gawker’s late-filed materials is that every single alleged discovery violation that Gawker
complains about relates to completely collateral issues. Gawker essentially concedes this—
while nevertheless outrageously asking for dismissal of the action, and with it the denial of Mr.
Bollea’s fundamental due process right to seek redress for his grievances against Gawker, which
published a video of him naked and engaged in private sexual relations in a private bedroom,
without his knowledge or permission, which millions of people watched because of Gawker’s
wrongful and unlawful acts.
With regard to the so-called evidentiary sanctions that Gawker seeks as alternative relief,
Gawker does not actually identify a single evidentiary issue it wants decided in its favor. Rather,
Gawker asks for a ruling (which is not even a proper evidentiary sanction) that unauthenticated,
hearsay, highly prejudicial and completely irrelevant evidence that Plaintiff supposedly made
offensive comments relating to race should come into evidence, presumably so Gawker can
attempt to prejudice the jury against him.
Plaintiff has produced all information in his possession or control that is actually
relevant to the issues—such as whether Gawker invaded his privacy (it did), whether he knew
about or consented to the filming or publication (he did not), whether the publication of the sex
video was newsworthy (it was not), and the damages Plaintiff has suffered (they are substantial).
Thus, Gawker knows that it cannot seek an evidentiary sanction (such as asking that the
newsworthiness issue be determined in its favor) because Gawker has not identified any alleged
discovery violation by Plaintiff that goes to those issues. (For that matter, Gawker does not
identify any alleged discovery violation by Plaintiff that goes to any of the elements of any of
Plaintiff’s causes of action.)
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Moreover, Gawker’s laundry list of allegations does not identify any actual violations of
Plaintiff’s discovery obligations. Instead, Gawker’s complains that:
(1) Plaintiff supposedly should have interposed his law enforcement privilege objection
to Gawker’s initial round of discovery asking for communications relating generically to the
“Sex Video,” rather than to Gawker’s second round of discovery asking specifically for law
enforcement communications. Gawker makes this argument even though this issue has now
been fully litigated and Gawker has received all of the information it requested, including all of
the information regarding the FBI investigation.
(2) Plaintiff redacted a few irrelevant words, and the three digit prefix from telephone
numbers of people who are neither parties nor witnesses to this case and instead have no
involvement whatsoever in the claims, defenses or facts relating to this case. Plaintiff properly
filed a Motion for Protective Order as to those redactions.
(3) Plaintiff initially estimated that the date of the sexual encounters with Ms. Clem was
“in or about 2006,” later estimated that the date was “in or about 2008,” and shortly
thereafter—months before Mr. Bollea’s deposition or the deposition of Bubba Clem—Plaintiff
was able to deduce that the encounters occurred in approximately late Spring/early Summer
2007. Like Gawker, Plaintiff would have much preferred to have the information earlier rather
than later, but the earlier estimations did not prejudice Gawker in any way, because the earlier
estimations were later clarified, and Gawker had that information months before taking any
depositions at all in this case.
(4) Plaintiff and his counsel allegedly made incomplete statements about the number of
sex videos that exist. This is a false argument by Gawker; Mr. Bollea and his counsel do not
have any personal knowledge that more than one sex video exists (the video produced by
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Gawker from which it derived the one minute, forty-one second highlight reel that it played on
the Internet for six months and allowed more than five million people to view. Gawker makes
much of a letter from an Assistant U.S. Attorney that lists three videos, two of which are dated
the same day (thus, they could be copies of the same video) and a third that has no date (and
could be a third copy of the same video). The truth, however, is that the issue is irrelevant to this
case because Gawker only published content from the one single video that the parties have ever
possessed and know exists. Mr. Bollea makes no claims in this action regarding videos other
than the one video published by Gawker, because that is the video that caused his damages, even
if a second or third video exists—which has yet to be established.
None of Gawker’s arguments warrant the imposition of any discovery sanctions
whatsoever.
Finally, even if the Special Discovery Magistrate agrees that any of Gawker’s claims
constitute sanctionable conduct (which Mr. Bollea strenuously opposes), well established law
provides that any such sanctions must be precisely tailored to fit the claimed violation. Here,
the violations asserted by Gawker do not come close to the level necessary to dismiss this action
or to strip Plaintiff of his due process right to pursue his claims. Further, the evidentiary
sanctions sought by Gawker are outrageous. Gawker asks that it be allowed to call Plaintiff a
racist in front of the jury, based on an alleged “summary,” written by an unknown person and
sent by an extortionist, of an alleged video that no one in this case has ever seen, and that is
irrelevant to this case because any such video was not posted by Gawker. Moreover, it has yet to
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be established that Plaintiff made any of the statements alleged, even if such statements were
relevant—which they most certainly are not.1
Plaintiff’s position has been consistent from the outset: this case should be tried on the
merits. Gawker’s actions invaded his privacy and caused him significant harm. Gawker,
however, wants this case to be about anything other than the merits—it wants to argue about
other alleged sex videos, about FBI investigations of an unrelated extortion attempt, about
alleged racially offensive hearsay, and other completely collateral matters. The sideshows
should be put to an end, and the case should proceed to a trial on the merits. Gawker’s motion
should be denied in its entirety.
II.

GAWKER WAIVED ITS REPLY ARGUMENTS AND MATERIALS BY
INTENTIONALLY WITHHOLDING THEM FROM THE MOTION PAPERS.
It is well-established that new evidence and arguments may not be submitted for the first

time on reply. Department of Highway Safety & Motor Vehicles v. Dellacava, 100 So.3d 234,
236 (Fla. 5th DCA 2012) (holding that it is a due process violation to consider arguments raised
for first time in a reply brief); J.A.B. Enterprises v. Gibbons, 596 So.2d 1247, 1250 (Fla. 4th
DCA 1992) (holding that an argument raised for first time in reply is deemed abandoned).
Gawker has broken this rule in the past; Plaintiff has objected; and Gawker has broken it again in
the instant motion for sanctions. The Magistrate should no longer tolerate such tactics, and

1

At most, if the Special Discovery Magistrate finds a discovery violation, the appropriate
response is a modest monetary sanction. For instance, if Plaintiff should have further objected to
Gawker’s initial discovery request on the basis of the law enforcement privilege, the cost to
Gawker of serving a second, more specific discovery request could form the basis for a modest
monetary sanction. Similarly, a modest monetary sanction to compensate Gawker for some
attorney time relating to fixing the precise (though ultimately irrelevant) dates of the sexual
encounters between Plaintiff and Ms. Clem could be commensurate with that violation, if one is
found.
5
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should rule that the materials and arguments in the reply, which were not raised in or attached to
the motion papers, are waived.
Gawker submitted none of the evidence contained in its dossier of alleged discovery
violations at the time it filed its moving papers. Instead, Gawker waited until after Plaintiff filed
his opposition to sandbag Plaintiff (and the Magistrate) with 33 new exhibits, 70 paragraphs and
countless subparagraphs of brand new argument. By waiting to unload these materials and
arguments until ten days after Mr. Bollea’s opposition papers were filed, Gawker obviously
intended to deny him an opportunity to respond to the evidence before the hearing, and to get a
free preview of Plaintiff’s opposing arguments before filing its evidence and arguments for the
first time. Such conduct is contemptible, and a clear violation of the rules. It is especially
improper in a proceeding in which Gawker seeks a judicial ruling stripping Mr. Bollea of his
fundamental due process right to seek redress for his claims. In bringing such a motion, Gawker
should want to follow every rule that applies, rather than flagrantly violate them.
Gawker presumably will seek to argue, either at the hearing or in yet another unpermitted
filing to the Magistrate on this same motion (or both), that the only remedy available to Mr.
Bollea for Gawker’s sandbagging tactics is to allow him an opportunity to file a response to the
reply papers. Mr. Bollea respectfully submits this would be an unacceptable remedy to address
Gawker’s ongoing and repeated violation of the rules. If every litigant were allowed to file new
evidence and arguments after the opposition has been filed, all litigants would withhold their
evidence and detailed arguments until their reply papers, knowing that the worst that could
happen from such tactics would be the possibility of a response brief. Instead, the only proper
remedy to address Gawker’s continued sandbagging of Mr. Bollea in its motion practice is for
the Court to disregard the new materials and arguments submitted by Gawker in its “reply,”
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because those materials and arguments could and should have been submitted with Gawker’s
moving papers.
III.

GAWKER HAS NOT ESTABLISHED ANY DISCOVERY VIOLATIONS.
If Gawker’s evidentiary submission is considered at all, it fails to establish any actual

discovery violations. Gawker’s arguments are taken in turn:
A. Gawker alleges that Plaintiff failed to identify that there may have been three videos.
Response:
1.

Only one video—the video produced by Gawker in discovery, and from which

Gawker drew the one minute and forty-one seconds of “highlights” from the sexual encounter
that it posted on its website, and which gave rise to this lawsuit—has actually been confirmed to
exist. The documents created by an unknown extortionist purporting that there might possibly be
as many as three different videos, are unauthenticated, lack foundation, are unreliable, and are
hearsay. No party in this action is aware of any more than one video, and the only identifiable
witness with actual knowledge—Bubba Clem, who solely created the video—testified under oath
that, to his knowledge, there exists only one sex video, and not more. Harder Aff., Ex. A (Bubba
Clem Depo. Tr. 322:1–324:7). Moreover, the letter Gawker refers to from the Assistant U.S.
Attorney makes reference to three discs, but they could be three copies of the same sex video:
two discs purportedly bear the same exact date, and one bears no date at all. Conf. Statement Ex.
8. Thus, there is no basis whatsoever for Gawker to “charge” Plaintiff or his counsel with
“knowledge” of the purported existence of three videos.
2.

Importantly, whether there exist three videos, two videos, or one video, is

irrelevant to the merits of this case. Gawker possessed only one video, edited it into a one
minute and forty-one second highlight reel, and posted it to the Internet for six months, where
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millions of people viewed it. (Plaintiff and his counsel possess only that video—and did not
possess it until after it was produced by Gawker in discovery.) Plaintiff’s claims pertain
exclusively to that one video, and it has no bearing on the case whether a second (unpublished)
or even a third (unpublished) video exists. Either way, it would not change the fact that Gawker
posted footage of Mr. Bollea naked and having sex in a private bedroom, where he had an
expectation of privacy, and when he never knew about, nor consented to, either the taking of the
footage or its publication. Nothing in the unauthenticated, hearsay documents cited by Gawker
purports to support any of Gawker’s defenses, such as its “newsworthy” defense, or its claim that
Mr. Bollea’s privacy supposedly was not invaded; Gawker does not even attempt to make such a
contention. Nor does Gawker claim that the delay in its receipt of these unauthenticated, hearsay
documents caused it any prejudice whatsoever in this case. How could it? The documents are
inadmissible, pertain to irrelevant issues, are highly prejudicial, and do not support or come
anywhere close to supporting any of Gawker’s defenses, or for that matter any of Mr. Bollea’s
claims against Gawker.
3.

Gawker’s contention that Plaintiff made inaccurate interrogatory responses on this

topic is wrong. The one and only recording that Plaintiff knew about, and could verify under
oath, is the one video that Gawker possessed, produced in this lawsuit, and edited to a one
minute, forty-one second sex video, which it posted on its website. The law enforcement
documents to which Gawker refers do not establish that there were three different videos.
Perhaps there were three copies of the same video. Perhaps three different videos. Law
enforcement knows the contents. Mr. Bollea and his counsel do not. Those recordings have
been held by the government, not Mr. Bollea or his counsel, who never had, and do not now
have, any of these recordings.
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4.

Plaintiff’s counsel’s statement, “if there happens to be more video,” is not a false

statement. It was made in Court during a conversation where Gawker’s counsel claimed that
there were or might be more than one video. Harder Aff., Ex. B. Plaintiff’s counsel did not
know the true number of videos, and was discussing with the Court how the Court and the parties
should treat any such new video or videos if they exist and were ever produced. None have been
produced. Id. It may well be the case that none exist. Plaintiff and his counsel do not know.
Moreover, this statement cannot possibly be the basis of any discovery sanction. Chmura v. Sam
Rodgers Properties, Inc., 2 So.3d 984, 987 (Fla. 2nd DCA 2008) (holding that sanctions are only
appropriate where a party has been instructed by the court to comply with a discovery request
and has refused to do so).
5.

Mr. Bollea’s statements at deposition were not false—there is no evidence that he

had any idea which acts were filmed or not filmed. His testimony confirms that he did not know
about any security cameras in Bubba Clem’s house. Harder Aff., Ex. C (Bollea Depo. Tr. at
258:5–21). Further, Plaintiff has personal knowledge of only one video—the one that Gawker
published on its website. He has never even seen that video, nor has he seen or possessed any
other sex videos depicting him and Heather Clem.
6.

Even if a discovery response or deposition answer is later proven to be inaccurate,

that is not a basis for sanctions. It is only where discovery is not provided in violation of a court
order that a sanction may be ordered. Chmura, 2 So.3d at 987 (“Where a party has never been
instructed by the court to comply with any discovery request, sanctions for noncompliance are
inappropriate.”) (quoting Thomas v. Chase Manhattan Bank, 875 So.2d 758, 760 (Fla. 4th DCA
2004)). Here, Mr. Bollea has not been found to have provided an inaccurate discovery response
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or deposition answer, and even if one is determined to exist, he certainly did not violate any
court order in doing so.
7.

The discovery order that Gawker contends was violated—initially made orally on

October 29, 2013, and subsequently memorialized in writing on February 26, 2014—did not
order Mr. Bollea to answer the specific interrogatories to which Gawker contends he did not
sufficiently respond. Rather, it granted Plaintiff’s motion to limit discovery of his private sex
life, his medical history and his finances. Because there was no specific order, there was no
violation, and thus it would violate due process to impose a sanction. See Surf-Tech Intern., Inc.
v. Rutter, 785 So.2d 1280, 1282 (Fla. 5th DCA 2001) (holding that the court may not dismiss the
complaint where the discovery order that was violated was vague and “subject to
interpretation”).
B. Gawker alleges that Plaintiff misstated the date of the sexual encounters.
Response:
1.

At the time of the filing of the initial complaint, as well as the amended complaint

(and initial discovery responses served shortly after the amended complaint), Plaintiff was
unsure about the date of his sexual encounters with Heather Clem. He did not have any
documents contemporaneous with the encounters; the encounters had occurred several years
prior to the publication of the sex video by Gawker and the filing of the complaint; and Mr.
Bollea testified at deposition that his memory is poor when it comes to names (he refers to
people as “Brother”) and also dates – he has trouble recalling when things happened in the past.
Plaintiff’s initial complaint, filed only a few days after the sex video was published by Gawker,
alleged that the sexual encounters occurred “in or about 2006.” Am. Compl. ¶1. Subsequently,
he believed that the encounters occurred in our about 2008, rather than 2006, and thus his
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responses to initial discovery identified the dates as “in or about 2008.” Conf. Statement Ex. 12.
Shortly thereafter, Mr. Bollea, with the aid of his counsel, was able to piece together past events
in his life in 2006, 2007 and 2008, including where the Heather Clem encounters fell within the
timeline of other events, and further clarified that the encounters occurred “in or about late
Spring/early Summer 2007.” Conf. Statement Ex. 17. These discovery responses were provided
before Gawker took any depositions in this case, in particular, the depositions of Mr. Bollea and
Bubba Clem.
2.

Gawker has suffered no prejudice whatsoever from the fact that Mr. Bollea

provided certain time estimates initially, and later provided more accurate time estimates of the
sexual encounters. First, Gawker had the more specific time estimates before it began to take
depositions, and Gawker then proceeded to ask both Mr. Clem and Mr. Bollea detailed questions
regarding the sexual encounters at their respective depositions. See, e.g., Harder Aff., Ex. D
(Bollea Depo. Tr. at 269:1–15 (confirming dates of encounters); 273:19–22 (answering questions
regarding how the encounters began), 282:12–14 (answering questions regarding Bubba Clem’s
knowledge of the encounters), 290:22–291:11 (describing encounter with Heather Clem at radio
station)). Gawker points out in its reply that it obtained the documents from the law enforcement
investigation which, while hearsay, do corroborate Mr. Bollea’s amended discovery responses,
and subsequent deposition testimony, regarding the dates of the encounters.
Second, despite Gawker’s statement that the dates of the encounters are “a key fact,”
Gawker does not identify a single issue in this lawsuit that turns on the date of the sexual
encounters. Conf. Statement ¶34. Gawker’s violation of Mr. Bollea’s privacy and other rights is
the same whether the encounters occurred in 2006, 2007 or 2008. Gawker’s “newsworthiness”
defense is exactly the same. Moreover, the statute of limitations (the only “issue” Gawker
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identifies) runs from the date of Gawker’s publication in October 2012, not from the date of
any encounter.
In light of the total lack of prejudice to Gawker, including the fact that Mr. Bollea did not
engage in any discovery violation based on the foregoing, there is no basis for any sanction. Mr.
Bollea violated no court order. Even if he served an incorrect discovery response (which Mr.
Bollea disputes), any such conduct is not cause for a discovery sanction. Cooper v. Lewis, 719
So.2d 944, 945 (Fla. 5th DCA 1998) (“This record simply does not indicate that the doctor was
attempting to obfuscate the requested data. . . . At least before imposing such sanctions, the trial
court should find that someone is in contempt of court or has violated an appropriate court
order.”).
C. Gawker alleges that Plaintiff suppressed evidence of racially offensive language and that
Bubba Clem’s alleged “retirement” comment was about that subject matter and not the
sex video.
Response:
Plaintiff has properly brought a motion for protective order on this issue. The issue will
be determined pursuant to that motion. To summarize the arguments in the motion for protective
order:
1.

The alleged use of offensive language by Plaintiff has nothing whatsoever to do

with this case. The Special Discovery Magistrate already made this ruling at Bubba Clem’s
deposition, and that ruling was correct. Gawker’s publication of the sex video did not include
any such alleged offensive language, and the claims against Gawker regarding its invasion of
Plaintiff’s privacy and other rights, and its defenses including “newsworthiness,” have nothing
whatsoever to do with the allegations of alleged use of offensive language in a supposed
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different video recording that none of the parties has even seen or possessed, and might not even
exist. The fact that a document written by an unidentified extortionist exists, and that an
unauthenticated hearsay summary (written for the purpose of extorting Plaintiff for money)
contends that another video exists, and that Plaintiff supposedly used offensive language on it,
does not mean that such language was ever used, or that it is in any way relevant to Plaintiff’s
claims in this lawsuit, and it certainly does not form a basis for Gawker’s request for onerous
sanctions. Plaintiff produced the materials when ordered to do so, and properly filed a motion
for protective order relating to the irrelevant offensive language in the unauthenticated hearsay
documents, consistent with the Magistrate’s prior ruling.
2.

Gawker has not shown why it matters to this case whether Bubba Clem’s alleged

comment about supposedly “getting rich”—an alleged statement that was reported by other news
media organizations (not Gawker) in Spring 2012, and that did not appear on the sex video
obtained by Gawker, concerned sex or race. This is because it does not matter.
3.

Gawker is seeking dismissal of this entire action, because of an alleged delay in

producing an unauthenticated, hearsay document that will never be admitted at trial and will not
lead to any admissible evidence. Gawker characterizes the document as a “transcript,” but it
clearly is not that at all—it is a document written by an unknown person who was in the process
of attempting to extort Plaintiff for money by claiming that an alleged video existed of Plaintiff
allegedly having sex with Heather Clem and allegedly making offensive statements.
4.

The FBI expressly instructed Plaintiff’s counsel not to disclose any aspect of the

investigation, and the unauthenticated hearsay document is irrelevant to this case because the sex
video that Gawker posted (and also the long version that Gawker produced in discovery) does
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not contain the alleged offensive language or any alleged statement by Bubba Clem relating to
“getting rich.”
5.

Gawker has suffered no prejudice whatsoever from any alleged delay in discovery

with respect to the foregoing matters.
D. Gawker alleges that Plaintiff’s personal participation in the FBI investigation regarding
an unrelated extortionist is somehow grounds for sanctions.
Response:
1.

Not a single issue in this case turns on whether Plaintiff personally participated in

the FBI’s investigation of an unrelated extortionist. It does not lessen Gawker’s invasion of
Plaintiff’s privacy; it does not make the sex video published by Gawker “newsworthy,” or
otherwise affect any of the parties’ claims or defenses. Moreover, it does not matter who
provided the video to Gawker in the first place. It was not Mr. Bollea, and there is not a single
piece of evidence that even suggests Mr. Bollea had anything to do with Gawker’s procurement
of the video.
2.

There is no significance to Gawker’s discovery of this fact. And there is no

prejudice whatsoever to Gawker as a result of having discovered Plaintiff’s participation when it
did, rather than earlier in the litigation.
3.

The FBI expressly instructed Plaintiff and his counsel not to disclose the FBI

investigation. Houston Aff. ¶¶4–5. Gawker later obtained a letter from the Assistant U.S.
Attorney stating that, to her knowledge, any such instruction by the FBI was not in effect, from
the point of view of the U.S. Attorney’s Office. Conf. Statement Ex. 28. That letter was sent
after the discovery at issue was provided. Id.
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4.

Plaintiff properly asserted privileges with respect to these communications,

including the law enforcement privilege. When those privilege assertions were overruled,
Plaintiff promptly produced the communications. Plaintiff properly litigated his privilege claim
and then turned over the information when he did not prevail.
5.

Plaintiff’s deposition responses were not false, as Gawker contends. He was

asked about a report that a sex video was being shopped to media outlets, and he had no
knowledge of that fact. Harder Aff., Ex. E (Bollea Depo. Tr. 343:17–344:8). An attempted
extortion is not the same thing as “shopping” a video to media outlets. Further, Plaintiff asserted
the attorney-client and law enforcement privileges as to his communications with the FBI.
Gawker never brought a motion to compel and never obtained a court order requiring his
testimony on this issue.
6.

In any event, even if Plaintiff did give an inaccurate deposition answer (which has

not been demonstrated, and Plaintiff denies), such an occurrence is not a violation of a court
order and is not sanctionable. Chmura, 2 So.3d at 987 (“Where a party has never been instructed
by the court to comply with any discovery request, sanctions for noncompliance are
inappropriate.”), quoting Thomas v. Chase Manhattan Bank, 875 So.2d 758, 760 (Fla. 4th DCA
2004); Cooper, 719 So. 2d at 945 (“This record simply does not indicate that the doctor was
attempting to obfuscate the requested data. The fact that the doctor’s staff asserted the other
patients’ right of privacy concerning delivery of copies of their IMEs does not constitute such a
showing. At least before imposing such sanctions, the trial court should find that someone is in
contempt of court or has violated an appropriate court order.”).
7.

If every time a party answered a question at a deposition that the other party

believed was inaccurate resulted in a motion for terminating sanctions, the courts would be
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clogged with motions for terminating sanctions. This is why the law and the court rules do not
provide for the relief that Gawker is seeking here, even if Gawker was able to establish the
factual basis for its requested relief—which is not the case as a threshold matter.
E. Gawker argues that Plaintiff did not produce all documents relating to his media
appearances.
Response:
1.

Once again, Gawker does not identify a court order that Plaintiff has violated, in

order to justify its request for sanctions. The facts are as follows: Gawker served a subpoena to
Plaintiff’s publicist in New York who was not involved in the scheduling of his October 2012
media appearances, and therefore does not possess any documents relating to those matters.
(These facts have been explained to Gawker countless times, but it continues in its conduct,
undeterred.) In response to Gawker’s false claims that Plaintiff supposedly organized the media
tour as a result of the Gawker sex video being published, Plaintiff’s counsel voluntarily obtained
from TNA Wrestling Plaintiff’s October 2012 media tour itinerary. Harder Aff., Ex. J. TNA
Wrestling scheduled these media appearances using its in-house media department. The purpose
of the media tour was to promote an October 2012 TNA pay-per-view wrestling event. Id. The
media itinerary, obtained by Plaintiff’s counsel, was produced to Gawker’s counsel before
Plaintiff’s deposition. Those documents are dated prior to Gawker’s publication of the sex
video, thus showing that the entire media tour (including appearances on the Howard Stern radio
show and the Today show) was scheduled by TNA Wrestling before Gawker posted the sex
video. Id.
In response to Gawker’s New York subpoena, Plaintiff’s publicist produced her nonprivileged documents that she possessed, which pertained to the press release and press
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conference contemporaneous with the filing of this lawsuit, but the publicist asserted a privilege
objection as to her communications with Plaintiff’s counsel relating to the filing of this lawsuit
and press issues regarding same. Gawker filed a motion to compel against the publicist in the
New York state courts, and that privilege issue is currently being litigated in that state. Gawker
chose to sue the publicist in New York, rather than litigate the same issue before the Special
Discovery Magistrate in this Court with a motion to compel against Plaintiff. Having made that
election, Gawker cannot now claim that Plaintiff (who is not a party to the New York litigation)
has violated any court order, or that a discovery sanction should be imposed against him. The
New York state court issues are currently pending before an appellate division of the trial court
in that jurisdiction.
2.

Gawker has not shown any prejudice whatsoever in connection with its arguments

relating to media documents. Gawker received Plaintiff’s October 2012 media itinerary before
his deposition, and questioned him in detail at his deposition regarding those issues. Harder Aff.,
Ex. F (Bollea Depo. Tr. 389:1–412:25).
3.

None of the media appearance documents has anything to do with the merits of

this case, except for the fact that they confirm that Plaintiff’s media appearances in October 2012
were scheduled before Gawker published the sex video, and thus were not (as Gawker has
falsely claimed in this lawsuit) organized in an effort to supposedly capitalize off of the publicity
of Gawker’s publication of the sex tape. On the contrary, Mr. Bollea testified clearly that he was
“not going to hide” from the sex tape issue, and instead proceeded with the pre-scheduled media
appearances to promote the TNA pay-per-view event and, in the process, had to “face” the media
questions that he did not want to answer regarding the sex tape. Harder Aff., Ex. G (Bollea
Depo. Tr. 415:12–20).
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4.

The content of Plaintiff’s media appearances is publicly available and, at his

deposition, Gawker extensively questioned Plaintiff about his public statements about sex and
his personal life. Harder Aff., Ex. H (Bollea Depo. Tr. 34:1–35:24 (testimony regarding his
autobiography “My Life Outside the Ring;” 460:7–468:23 (eight pages of testimony regarding
Plaintiff’s comments about sex on the Howard Stern Show); 602:7–604:14 (testimony regarding
comments about sex made in 2006 on Bubba Clem’s radio show)).
5.

Gawker’s extensive accusations that it supposedly received these documents late

is simply not accurate. Gawker received the October 2012 media tour itinerary promptly after
Plaintiff’s counsel obtained them from TNA Wrestling, and it received the publicist’s nonprivileged documents promptly after serving its New York subpoena.
6.

Gawker does not cite a single portion of any of these documents that is actually

relevant to any issues in this case. If there was anything in those documents that Gawker could
use to substantiate its defenses, Gawker presumably would have cited to them, and explained its
position, in its extensive “reply” papers.
7.

There is no evidence that Plaintiff suppressed any evidence, as Gawker recklessly

alleges. At his deposition, Plaintiff testified extensively about his media appearances, and stated
under oath that he did not recall deleting any relevant text messages on that topic. Harder Aff.,
Exhibit I (Bollea Depo. Tr. at 93:20–94:3, 95:5–12, 389:13–401:16, 412:8–416:20 and 443:7–
444:22).
8.

The October 29, 2013, and February 26, 2014, orders did not specifically require

any further response; rather, they granted Plaintiff’s motion to limit discovery. Imposing a
sanction based upon a non-specific order would violate due process. Ross Dress for Less
Virginia, Inc. v. Castro, 134 So. 3d 511, 523 (Fla. 5th DCA 2014) (“It is well established that a
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party cannot be sanctioned for contempt for violating a court directive or order which is not clear
and definite as to how a party is to comply with the court’s command.”).
9.

Gawker has shown no prejudice whatsoever regarding its allegations relating to

media documents.
F. Gawker alleges that Plaintiff did not produce his telephone records.
Response:
1.

Gawker seeks sanctions because Plaintiff is attempting to protect the privacy

rights of uninvolved third parties. Plaintiff has appropriately moved for a protective order on the
issue of redacting the three digit prefix from third parties’ telephone numbers. If he does not
prevail, the redacted digits will be produced.
2.

Gawker has shown no prejudice whatsoever in having not received the three digit

prefixes of uninvolved third parties’ telephone numbers. Gawker has not articulated what
evidence will be revealed by the disclosure of the three digits. Gawker certainly has not stated
that any of the disclosed phone numbers (with prefixes redacted) match to any party or third
party witness in this case. Gawker has not made any argument regarding how the redacted
prefixes could possibly affect the invasion of privacy and “newsworthiness” arguments that are
at the core of this case. Further, there is no trial date and, even if this evidence ultimately is
ruled discoverable, and produced, Gawker has not shown that any delay will harm it in any way
whatsoever.
3.

The assertion that the Special Discovery Magistrate rejected Plaintiff’s argument

regarding third party privacy is not a basis for a discovery sanction. The issue in the earlier
ruling was whether the documents were discoverable at all, not whether they could be redacted.
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IV.

THE SANCTIONS SOUGHT BY GAWKER ARE UNWARRANTED.
As noted in Plaintiff’s earlier opposition, it is black letter law that any discovery

sanctions must be tied directly to the violations that are proven. “[T]he severity of the sanction
must be commensurate with the violation.” Ferrante v. Waters, 383 So.2d 749, 750 (Fla. 4th
DCA 1980). Plaintiff submits that Gawker has not proven a single violation. But even if the
Magistrate determines there to have been a violation, Gawker has alleged, at most, that there was
some delay in its receipt of certain documents that do not concern the relevant issues in this case.
None of the alleged discovery issues concern any of the matters pertinent to Plaintiff’s claims or
Gawker’s defenses. None of them address whether Gawker’s publication of the sex video was
“newsworthy” or whether Gawker had a First Amendment right to post it. Thus, the entire
motion is a sideshow.
Gawker tacitly admits this. It does not seek an evidentiary sanction that an aspect of
“newsworthiness” be decided in its favor, which Gawker surely would do if it had any credible
proof that Plaintiff suppressed evidence relevant to its “newsworthiness” defense. Instead, the
only specific evidentiary sanction that Gawker requests is a ridiculous one: that Gawker be
permitted to introduce to the jury unauthenticated, irrelevant, highly prejudicial, hearsay
evidence of Plaintiff’s alleged use of offensive language relating to race, without objection. This
is not a proper sanction at all, on many levels. First, no legal authority supports Gawker’s
position that permitting a defendant to poison the jury with prejudicial, inadmissible “evidence”
is a proper sanction for a discovery violation. Gawker’s motion and reply certainly do not cite to
any legal authority for such a proposition. Second, there is no competent evidence that any such
offensive language was ever used, even if the law permitted the requested sanction (which it does
not), and even if such language was used, it is not relevant to the claims and defenses in this
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lawsuit because the Gawker sex video contained no such language, nor any other video that the
parties have ever seen or possessed.
Gawker does not identify any other specific sanctions for an obvious reason—because it
has not shown a single instance where it has been denied a piece of evidence that it can actually
use at trial to advance its contentions, or rebut Plaintiff’s contentions.
As stated in Plaintiff’s earlier opposition, Gawker’s requested dismissal sanction is a
matter of due process, and reserved for only the most serious violations of the discovery
process—i.e., where a party wilfully fails to respond to essential discovery despite court orders.
Surf-Tech Intern., Inc., 785 So.2d at 1283 (there can be no dismissal sanction absent “willful
failure to comply or extensive prejudice to the opposition”); Killstein v. Enclave Resort, Inc., 715
So.2d 1165, 1169 (Fla. 5th DCA 1998) (there can be no dismissal sanction where violation was
in the nature of “information is trickling in slowly”).
Before dismissing a case as a discovery sanction, the court is required to make explicit
findings on six factors:
“1) whether the attorney’s disobedience was willful, deliberate, or contumacious, rather
than an act of neglect or inexperience;
2) whether the attorney has been previously sanctioned;
3) whether the client was personally involved in the act of disobedience;
4) whether the delay prejudiced the opposing party through undue expense, loss of
evidence, or in some other fashion;
5) whether the attorney offered reasonable justification for noncompliance; and
6) whether the delay created significant problems of judicial administration.”
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Buroz-Henriquez v. De Buroz, 19 So.3d 1140, 1141 (Fla. 3d DCA 2009), citing Kozel v.
Ostendorf, 629 So.2d 817, 818 (Fla. 1993). Here, none of these factors are present. Thus, there
is no basis for a dismissal sanction to even be requested, let alone imposed.
As to factor #1: there is no evidence of a willful violation as opposed to an act of neglect.
As to factor #2: there have been no previous sanctions on any counsel in this action.
As to factor #3: Plaintiff was not personally involved in any act of disobedience.
Plaintiff was present at his two-day deposition and the Magistrate personally observed that he
was forthcoming with all information requested, except as to matters where his counsel’s
objections were sustained.
As to factor #4: Gawker has not shown any prejudice.
As to factor #5: Plaintiff’s counsel have made an appropriate showing.
As to factor #6: there has been no showing that any delay has caused “significant
problems of judicial administration.” Accordingly, Gawker’s request for a dismissal of the case,
and with it the denial of Plaintiff’s right to due process, is an unsubstantiated and outrageous
overreach.
Likewise, an evidentiary sanction is not appropriate where the only alleged violations
concern collateral issues. If the Magistrate finds that a violation occurred (a finding that
Plaintiff strongly opposes), the only sanction that possibly could be commensurate would be a
modest monetary sanction (and even that sanction Plaintiff strongly opposes). For instance,
Gawker might have a colorable claim that it should be reimbursed for the attorney’s fees
required to serve a second round of more specific discovery, because Plaintiff’s responses
supposedly were not sufficiently specific, or for its attorney time related to Plaintiff’s initial time
estimates of the dates of his sexual encounters with Heather Clem, if those initial estimates
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caused Gawker to incur attorney’s fees separate and apart from what it otherwise would have
incurred had the initial time estimates been more specific.
Any more severe sanction would interfere with Plaintiff’s due process right to bring his
claims to trial. “[D]iscovery rules should not be employed to shut out parties from their day
in court. In Florida, access to the courts is guaranteed by our state constitution. The
protection of this constitutional right is no doubt a major factor operating in the resolution of
cases such as this.” Killstein, 715 So.2d at 1168 (emphasis added).
All Plaintiff has ever asked for is a trial of his claims on the merits. Gawker seeks, at any
cost, to avoid being held to account for its invasion of Plaintiff’s privacy, before a Florida jury.
It is time to bring this case to trial, and for a jury to determine the parties’ claims and defenses.
V.

CONCLUSION
For the foregoing reasons and those stated in Plaintiff’s opposition papers, Defendants’

motion should be denied in its entirety; monetary sanctions should be imposed against Gawker to
reimburse Mr. Bollea for the legal costs to oppose this motion. If any discovery violation is
demonstrated, Gawker at most should receive a modest monetary sanction commensurate with
the alleged violation.
DATED: June 17, 2014

/s/ Charles J. Harder
Charles J. Harder, Esq.
PHV No. 102333
HARDER MIRELL & ABRAMS LLP
1925 Century Park East, Suite 800
Los Angeles, CA 90067
Tel: (424) 203-1600
Fax: (424) 203-1601
Email: charder@hmafirm.com
-andKenneth G. Turkel, Esq.
Florida Bar No. 867233
Christina K. Ramirez, Esq.
Florida Bar No. 954497
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BAJO CUVA COHEN & TURKEL, P.A.
100 North Tampa Street, Suite 1900
Tampa, Florida 33602
Tel: (813) 443-2199
Fax: (813) 443-2193
Email: kturkel@bajocuva.com
Email: cramirez@bajocuva.com
Counsel for Plaintiff
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Michael W. Gaines, Esquire
Barry Cohen, Esquire
Michael W. Gaines, Esquire
The Cohen Law Group
201 E. Kennedy Blvd., Suite 1000
Tampa, Florida 33602
bcohen@tampalawfirm.com
mgaines@tampalawfirm.com
jrosario@tampalawfirm.com
Counsel for Heather Clem
David R. Houston, Esquire
Law Office of David R. Houston
432 Court Street
Reno, NV 89501
dhouston@houstonatlaw.com

Julie B. Ehrlich, Esquire
Levine Sullivan Koch & Schultz, LLP
321 West 44th Street, Suite 1000
New York, NY 10036
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Gregg D. Thomas, Esquire
Rachel E. Fugate, Esquire
Thomas & LoCicero PL
601 S. Boulevard
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gthomas@tlolawfirm.com
rfugate@tlolawfirm.com
kbrown@tlolawfirm.com
Counsel for Gawker Defendants

Seth D. Berlin, Esquire
Paul J. Safier, Esquire
Alia L. Smith, Esquire
Levine Sullivan Koch & Schulz, LLP
1899 L. Street, NW, Suite 200
Washington, DC 20036
sberlin@lskslaw.com
psafier@lskslaw.com
asmith@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants
Michael Berry, Esquire
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Pro Hac Vice Counsel for
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally
known as HULK HOGAN,
Plaintiff,
vs.

Case No. 12012447CI-011

HEATHER CLEM; GAWKER MEDIA, LLC
aka GAWKER MEDIA; GAWKER MEDIA
GROUP, INC. aka GAWKER MEDIA;
GAWKER ENTERTAINMENT, LLC;
GAWKER TECHNOLOGY, LLC; GAWKER
SALES, LLC; NICK DENTON; A.J.
DAULERIO; KATE BENNERT, and
BLOGWIRE HUNGARY SZELLEMI
ALKOTAST HASZNOSITO KFT aka
GAWKER MEDIA,
Defendants.
______________________________________/
AFFIDAVIT OF CHARLES J. HARDER
STATE OF CALIFORNIA
COUNTY OF LOS ANGELES
CHARLES J. HARDER, Esq. being duly sworn, deposes and says:
1.

I am a resident of Los Angeles, California over the age of 18 years. I am an

attorney duly licensed to practice before all courts of the State of California, among other courts.
I am a partner at the law firm Harder Mirell & Abrams LLP, counsel (admitted pro hac vice) for
Plaintiff Terry Gene Bollea, professionally known as Hulk Hogan. The statements made herein
are based on my personal knowledge.

1

2.

Attached hereto as Exhibit A is a true copy of excerpts from the transcript of the

deposition of non-party Bubba Clem, which took place on March 3, 2014.
3.

Attached hereto as Exhibit B is a true copy of excerpts from the transcript of the

discovery hearing held before Judge Campbell on January 17, 2014.
4.

Attached hereto as Exhibits C through I are true copies of excerpts from the

transcript of the deposition of Plaintiff Terry Gene Bollea, which took place over two days on
March 6 and 7, 2014. Certain of the transcript excerpts have been designated
“CONFIDENTIAL” pursuant to the parties’ Protective Order.
5.

Attached hereto as Exhibit J is a true copy of documents Bates stamped

BOLLEA 001060–BOLLEA 001067, which were obtained from TNA Wrestling and provided to
Gawker’s counsel as a courtesy and not in response to any formal request by any party to this
litigation.
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EXHIBIT A


,17+(&,5&8,7&28572)7+(6,;7+-8',&,$/&,5&8,7
,1$1')253,1(//$6&2817<)/25,'$
&,9,/',9,6,21
7(55<*(1(%2//($
SURIHVVLRQDOO\NQRZQDV+8/.
+2*$1
3ODLQWLII&DVH1R
&,
YV
+($7+(5&/(0*$:.(50(',$
//&DND*$:.(50(',$HW
DO
'HIHQGDQWV
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB

&217,18('9,'(27$3('
'(326,7,212)%8%%$7+(/29(6321*(&/(0
'$7(0DUFK
7,0(SPWRSP
3/$&(7KRPDV /R&LFHUR3/
6RXWK%RXOHYDUG
7DPSD)ORULGD
38568$17721RWLFHE\FRXQVHOIRU'HIHQGDQWV
IRUSXUSRVHVRIGLVFRYHU\XVHDW
WULDORUVXFKRWKHUSXUSRVHVDV
DUHSHUPLWWHGXQGHUWKH)ORULGD
5XOHVRI&LYLO3URFHGXUH
5(3257('%<$DURQ73HUNLQV535
1RWDU\3XEOLF6WDWHRI
)ORULGDDW/DUJH
9ROXPH
3DJHVWR

5LHVGRUSK5HSRUWLQJ*URXS,QF  




7+(9,'(2*5$3+(52IIWKHUHFRUGDW



 $UHFHVVZDVWDNHQ



7+(9,'(2*5$3+(52QWKHUHFRUGDW



%<05%(55<



4:KHQZDVWKHILUVWWLPHWKDW+HDWKHUDQG+XON



KDGVH["



$:HOOWKHILUVWDQGRQO\WLPHZDVWKDWWLPH



WKDW\RXJX\VKDYHWKHYLGHRWDSHRI



4'R\RXUHFDOOZKDW\HDUWKDWZDV"



$1R



4$QGKDGWKH\KDGDQ\VH[XDOFRQWDFWEHIRUH



WKDW"



$1RQRWQRW,GRQ WWKLQNVR



4$QGVRLI,XQGHUVWDQGWKHFKURQRORJ\\RX



PHQWLRQHGWKLVWR+XONDQGWKHQDWVRPHSRLQWDW



VRPHSRLQWVKRUWO\WKHUHDIWHUWKH\KDGVH["



$<HV



4$QGDVIDUDV\RXNQRZWKH\RQO\KDGVH[RQH



WLPH"



$<HV



4'R\RXNQRZMXVWURXJKO\ZKDW\HDUWKLV



ZDV"



$1R



4'R\RXNQRZZKHWKHUWKH\HYHUKDGDQ\VH[XDO



HQFRXQWHUDWWKHUDGLRVWDWLRQZKHUH\RXZRUNHG"

5LHVGRUSK5HSRUWLQJ*URXS,QF  




$1R



4$IWHUWKH\KDGVH[WKDWRQHWLPHGLG\RXDQG



+XONHYHUGLVFXVVWKHPKDYLQJVH["



$,GRQ WWKLQNVR



4,WQHYHUFDPHXS"



$0\DQVZHULV,GRQ WWKLQNVR



4%XWDVIDUDV\RXUHFDOO\RXGRQ WWKH\



QHYHU



$,GRQ WWKLQNVR



4'LG\RXDQG+HDWKHUHYHUGLVFXVVWKHPKDYLQJ



VH["



05*2/'2EMHFWLRQ0DULWDOSULYLOHJH



05',$&2-RLQ



%<05%(55<



4%HIRUHGLG\RXGLVFXVVWKHIDFWWKDW



+XONDQG+HDWKHUKDGKDGVH[ZLWKDQ\ERG\HOVH"



$,GRQ WWKLQNVR



4%HIRUHDVIDUDV\RXNQRZGLGDQ\ERG\



HOVHRWKHUWKDQ\RX+XONDQG+HDWKHUNQRZWKDWWKH\



KDGKDGVH["



$,GRQ WWKLQNVR



4'LG+HDWKHUKDYLQJVH[ZLWK+XONFKDQJH\RXU



UHODWLRQVKLSZLWKKLP"



$1R,GRQ WWKLQNVR



4(YHU\WKLQJMXVWFRQWLQXHGDVQRUPDO"

5LHVGRUSK5HSRUWLQJ*URXS,QF  




$,WKLQNVR\HDK



47KHUHZDVQRWKLQJDZNZDUGDERXWLW"



$8KXK ,QGLFDWHVQHJDWLYHO\ 2WKHUWKDQ,



NQHZLQWKHEDFNRIP\PLQGWKDW,KDGZURQJHGKLP



4%XWMXVWUHODWH\RXPHDQDVIDUDVWKH



UHFRUGLQJ"



$<HV



46R\RXKDGZKHQZDVWKHGLG\RXUHDOL]H



WKDW\RXKDGUHFRUGHGKLP"



$:HOO,NQHZREYLRXVO\ZKHQLWKDSSHQHG,



NQHZ,NQHZWKDW,KDGVXUYHLOODQFH



42ND\%HIRUHWKHH[LVWHQFHRIWKDWWDSHZDV



UHSRUWHGGLG\RXGLVFXVVWKHIDFWWKDW+XONDQG



+HDWKHUKDGKDGVH[ZLWKDQ\ERG\HOVH"



$,GRQ WWKLQNVR



4'R\RXNQRZLIVKHGLG"



$,FDQ WVSHFXODWHDVWRZKDWVKHGLG,



GRQ WWKLQNVKHGLG



4'R\RXNQRZLI+XONGLG"



$,FDQ WVSHFXODWHEXW,ZRXOGDVVXPHQR



4%XWDVIDUDV\RXNQRZKHGLGQ W"



$,ZRXOGDVVXPHQR



4:KHQ\RXDQG+HDWKHUZHUHJHWWLQJGLYRUFHG



GLG\RXDQG+XONWDONDERXWWKHIDFWWKDWKHKDGVH[



ZLWK+HDWKHU"

5LHVGRUSK5HSRUWLQJ*URXS,QF  

Filing # 14950477 Electronically Filed 06/18/2014 12:38:02 PM

EXHIBIT D


,17+(&,5&8,7&28572)7+(6,;7+-8',&,$/&,5&8,7
2)7+(67$7(2))/25,'$,1$1')253,1(//$6&2817<

7(55<*(1(%2//($SURIHVVLRQDOO\
NQRZQDV+8/.+2*$1
3ODLQWLII
1R&,
YV
+($7+(5&/(0*$:.(50(',$//&
DND*$:.(50(',$HWDO
'HIHQGDQWV

92/80(
&217,18('9,'(27$3('
'(326,7,212)7(55<*(1(%2//($
'$7(0DUFK
7,0(SPWRSP
3/$&(5LHVGRUSK5HSRUWLQJ*URXS
&OHYHODQG6WUHHW
6XLWH
&OHDUZDWHU)ORULGD
38568$17721RWLFHE\FRXQVHOIRU
'HIHQGDQWVIRUSXUSRVHVRI
GLVFRYHU\XVHDWWULDORU
VXFKRWKHUSXUSRVHVDVDUH
SHUPLWWHGXQGHUWKH)ORULGD
5XOHVRI&LYLO3URFHGXUH
5(3257('%<6XVDQ&5LHVGRUSK535&55
1RWDU\3XEOLF6WDWHRI
)ORULGD

3DJHV

5LHVGRUSK5HSRUWLQJ*URXS,QF  

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL
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EXHIBIT E


,17+(&,5&8,7&28572)7+(6,;7+-8',&,$/&,5&8,7
,1$1')253,1(//$6&2817<)/25,'$
&,9,/',9,6,21
7(55<*(1(%2//($
SURIHVVLRQDOO\NQRZQDV+8/.
+2*$1
3ODLQWLII&DVH1R
&,
YV
+($7+(5&/(0*$:.(50(',$
//&DND*$:.(50(',$HW
DO
'HIHQGDQWV
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
&217,18('
9,'(27$3('
'(326,7,212)7(55<*(1(%2//($
'$7(0DUFK
7,0(DPWRSP
3/$&(5LHVGRUSK5HSRUWLQJ*URXS
&OHYHODQG6WUHHW
6XLWH
&OHDUZDWHU)ORULGD
38568$17721RWLFHE\FRXQVHOIRU'HIHQGDQWV
IRUSXUSRVHVRIGLVFRYHU\XVHDW
WULDORUVXFKRWKHUSXUSRVHVDV
DUHSHUPLWWHGXQGHUWKH)ORULGD
5XOHVRI&LYLO3URFHGXUH
5(3257('%<$DURQ73HUNLQV535
1RWDU\3XEOLF6WDWHRI
)ORULGDDW/DUJH
9ROXPH
3DJHVWR

5LHVGRUSK5HSRUWLQJ*URXS,QF  

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL

CONFIDENTIAL
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EXHIBIT F


,17+(&,5&8,7&28572)7+(6,;7+-8',&,$/&,5&8,7
,1$1')253,1(//$6&2817<)/25,'$
&,9,/',9,6,21
7(55<*(1(%2//($
SURIHVVLRQDOO\NQRZQDV+8/.
+2*$1
3ODLQWLII&DVH1R
&,
YV
+($7+(5&/(0*$:.(50(',$
//&DND*$:.(50(',$HW
DO
'HIHQGDQWV
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
&217,18('
9,'(27$3('
'(326,7,212)7(55<*(1(%2//($
'$7(0DUFK
7,0(DPWRSP
3/$&(5LHVGRUSK5HSRUWLQJ*URXS
&OHYHODQG6WUHHW
6XLWH
&OHDUZDWHU)ORULGD
38568$17721RWLFHE\FRXQVHOIRU'HIHQGDQWV
IRUSXUSRVHVRIGLVFRYHU\XVHDW
WULDORUVXFKRWKHUSXUSRVHVDV
DUHSHUPLWWHGXQGHUWKH)ORULGD
5XOHVRI&LYLO3URFHGXUH
5(3257('%<$DURQ73HUNLQV535
1RWDU\3XEOLF6WDWHRI
)ORULGDDW/DUJH
9ROXPH
3DJHVWR

5LHVGRUSK5HSRUWLQJ*URXS,QF  

CONFIDENTIAL



'LG\RXHYHUWDONWR%XEEDRWKHUWKDQ



WDONLQJWR%XEEDWKDWZDVILUVWVHWRITXHVWLRQV



2WKHUWKDQWDONLQJWR%XEEDGLG\RXHYHUKDYHDQ\



FRPPXQLFDWLRQVZLWK%XEEDLQRWKHUDQ\RWKHUZD\



HPDLOWH[WZKDWHYHUDERXWDQ\HIIRUWVWRJHWODZ



HQIRUFHPHQWLQYROYHGLQLQYHVWLJDWLQJKRZWKLV



KDSSHQHG"



$,DOUHDG\WROG\RXVHYHUDOWLPHV,GRQ WGR



HPDLO



4)DLUHQRXJK



$%XW,GRQ WUHFDOODQ\WDONVZLWKKLPDERXW



JHWWLQJODZHQIRUFHPHQWLQYROYHG



4,Q2FWREHU\RXKDGDPHGLDWRXUVHWXS



WRSURPRWH71$:UHVWOLQJLVWKDWULJKW"



$7RWKHEHVWRIP\UHFROOHFWLRQ\HV



4:KDWVSHFLILFHYHQWRUHYHQWVZHUH\RX



SURPRWLQJ"



$,Q2FWREHULWZRXOGKDYHEHHQ%RXQG)RU



*ORU\,WZDVWKHELJJHVW3D\SHUYLHZWKDW71$KDV



,W VWKHLU6XSHUERZOIRUWKHP



4,W VDQDQQXDOWKLQJ"



$<HV



4$QGZHUH\RXDOVRSURPRWLQJVRPHWKLQJIRU



6SLNH7HOHYLVLRQ"



$7KH%RXQG)RU*ORU\3D\SHUYLHZLVVRPHWKLQJ

5LHVGRUSK5HSRUWLQJ*URXS,QF  
CONFIDENTIAL

CONFIDENTIAL



WKDW VSUHGLFWDEOHEHFDXVHLW VWKHVDPHWLPHHYHU\



\HDUVRWKH\VHWXSWKHPHGLDWRXUDWWKHVDPHWLPH



HYHU\\HDU$QG,KDGEHHQWROGWRDOZD\VSOXJ6SLNH



ZKHQHYHU,WDONHGDERXW71$RUDQ\3D\SHUYLHZLQWKH



VDPHWUDLQRIWKRXJKW7KH\DOZD\VZDQWHGPHWR



SURPRWH6SLNHWKHQHWZRUN



4$QGZDVWKHUHVRPHWKHUHZDVDZUHVWOLQJ



FRQQHFWLRQZLWK6SLNHWKHQHWZRUN"



$<HVVLU



4:KDWLVWKDW"



$71$LVRQ6SLNHWKHQHWZRUN7KHZUHVWOLQJ



FRPSDQ\VKRZLVRQ6SLNH



42Q6SLNH



$OOULJKW$QGKDG\RXLVWKH%RXQG)RU



*ORU\VRUWRIFRPSDUDEOHWR:UHVWOH0DQLD"



$1R



4+RZDUHWKH\GLIIHUHQW"



$%RXQG)RU*ORU\LQVFDOHSUREDEO\ZRXOGGR



RUEX\VDQG:UHVWOH0DQLDGRHVRYHUDPLOOLRQ



HDVLO\7KH\ UHQRWLW VOLNHFRPSDULQJDWULF\FOH



WR1$6&$5



4+DYH\RXSDUWLFLSDWHGLQSURPRWLQJ%RXQG)RU



*ORU\LQSULRU\HDUV"



$<HV



4+RZPDQ\WLPHV"

5LHVGRUSK5HSRUWLQJ*URXS,QF  
CONFIDENTIAL




$2KER\,KDYHEHHQWKHUHIRXUWLPHVIRXU



\HDUVVR,KDGHLWKHUSURPRWHGLWWKUHHRUIRXUWLPHV



4'R\RXNQRZZKDWPHGLDRXWOHWV\RXDSSHDUHG



RQLQWKRVHSULRU\HDUV"



$,W VSUHWW\PXFKWKHVDPHPHGLD,W V



XVXDOO\WKH+RZDUG6WHUQDQG7RGD\6KRZDQG)R[DQG



)ULHQGV$QGXVXDOO\ZKHQ5HJLVZDVLQWRZQRQWKH



DLU,ZRXOGGR5HJLVEHFDXVH,ZDVJRRGIULHQGVZLWK



KLPDQG,PXV,WZDVSUHWW\PXFKWKHVDPHWKHVDPH



PHGLDRXWOHWVEHFDXVH71$LVNLQGRIOLPLWHGRQZKR



WKH\FDQZKRWKH\KDYHDFFHVVWRDQGVR,XVHGP\



UHVRXUFHV



%XW,GLGQ WZDQWWR,NQRZWKH



ERXQGDULHV\RXNQRZOLNHLI, PJRLQJWRSURPRWHD



PRYLHRUVRPHWKLQJ,ZLOOJRRQWKH-D\/HQR6KRZ



%XW71$LVQ WELJHQRXJK$QGLQVWHDGRIDVNLQJ-D\



/HQRWKDW VNLQGRIOLNH\RXUGRZQFDUGWKDW\RXFDQ



XVHRQFHD\HDUVR\RXGRQ WZDQWWRJRSURPRWHD71$



VKRZRQ-D\/HQRZKHQ\RXFDQSURPRWHFDQFHUDZDUHQHVV



RU0DNH$:LVKRUVRPHWKLQJELJOLNHD79VHULHVRUD



PRYLH6RWKHWKHZKDW, PWU\LQJWRVD\LVWKH



%RXQG)RU*ORU\PHGLDLVOLPLWHGWRSUHWW\PXFKWKH



VDPHWKLQJHYHU\\HDU



4,QWKH\HDUMXVWWXUQLQJEDFNWRWKDW



RQHZHUH\RXSURPRWLQJDQ\WKLQJHOVHRQWKDWWRXU

5LHVGRUSK5HSRUWLQJ*URXS,QF  

CONFIDENTIAL



EHVLGHV%RXQG)RU*ORU\DQGWKH6SLNHWHOHYLVLRQ"



$1RWWKDW,UHFDOO



4:RXOG\RXKDYHEHHQSURPRWLQJ+RJDQ%HDFK



6KRS"



$,PD\KDYHPHQWLRQHGLW



42ND\:KRVHWXSWKRVHPHGLDDSSHDUDQFHV"



$7RWKHEHVWRIP\UHFROOHFWLRQLWZDVWKLV



ODG\QDPHG-XOHV



4,WKLQNZHWDONHGDERXWKHU\HVWHUGD\



$5LJKWWKDWZRUNHGDW71$$QGVKHSRVVLEO\



PD\KDYHKDGKHOSZLWK(OL]DEHWK5RVHQWKDOEXW, PQRW



VXUHRIWKDW



4'R\RXNQRZZKHQWKHWRXUZDVOLNHKRZIDU



LQDGYDQFHWKDWWRXUZRXOGKDYHEHHQVFKHGXOHG"



$,W VD\HDUO\WKLQJVRWKH\KDYHLW



VFKHGXOHGIRUWKHQH[W\HDU,W VQRWDWRXULW V



MXVWRQHQLJKW



41R, PDVNLQJWKHPHGLDWRXUKRZPXFK



$7KHPHGLDWRXUWKDW VVFKHGXOHGLW VD



\HDUO\WKLQJVR,PHDQOLNHQH[W\HDU%RXQG)RU



*ORU\WKH\NQRZWKDW\RXZDQWDPHGLDWRXUDZHHN



RUWZREHIRUH7KH\DOUHDG\KDYHWKRVHSODQV



46RVRPHWLPHZHOOLQDGYDQFHWKH\VWDUWPDNLQJ



WKRVHSODQV"



$2K\HVRIFRXUVH

5LHVGRUSK5HSRUWLQJ*URXS,QF  
CONFIDENTIAL

CONFIDENTIAL



4'R\RXNQRZKRZPDQ\DSSHDUDQFHVLQ\RX



ZHUHSODQQLQJWRGR"



$)RXU



4)RXULQWKDWIRUWKH%RXQG)RU*ORU\PHGLD



WRXU"



05+$5'(59DJXHDVWRWLPH



7+(:,71(66,GRQ WUHFDOOKRZPDQ\,KDG



SODQQHGRQ,SUHWW\PXFKWHOOWKHP,ZLOOGR



DQ\WKLQJWRKHOS\RX,GRQ WUHDOO\SODQLWVR



LIWKH\VD\\RX UHJRLQJWR1HZ<RUNRQ0RQGD\DQG



7XHVGD\DQG/$RQ7KXUVGD\DQG)ULGD\VLQFH



, PWKHUHLQVWHDGRIMXVWGRLQJ+RZDUG6WHUQRU



WKH7RGD\6KRZVLQFH, PWKHUHLIWKHUHLVVWXII



WKDWPDNHVVHQVHDQG\RXFDQJHWPHRQ6LULXVRU



DQ\;0VDWHOOLWHVWXII, PWKHUHWRZRUNVR,



ZRXOGUDWKHUZRUN6RLWMXVW,GRQ WNQRZ



ZKDWWKHTXHVWLRQZDVQRZ,FDQ WUHPHPEHU



%<05%(5/,1



4,ZDVMXVWDVNLQJ\RXKRZPDQ\DSSHDUDQFHV



\RXZHUHSODQQLQJWRGRRQWKDWWRXU



$2ND\,SODQQHGWRGRDVPDQ\DVWKH\DVNHG



PHWRGR



4/HWPHVKRZ\RXLI,FRXOGZKDW, PJRLQJ



WRPDUNDV([KLELWZKLFKLVDVHULHVRIGRFXPHQWV



SURGXFHGWRXVLQGLVFRYHU\PDUNHG%ROOHD

5LHVGRUSK5HSRUWLQJ*URXS,QF  
CONFIDENTIAL

CONFIDENTIAL



WKURXJK%ROOHD



 ([KLELW1RZDVPDUNHGIRU



LGHQWLILFDWLRQ



%<05%(5/,1



47DNHDORRNDWWKDWLI\RXZRXOGSOHDVH



05+$5'(57DNH\RXUWLPH



%<05%(5/,1



4<RXVKRXOGIHHOIUHHWRUHDGDOORIWKLV



%XW, PQRWJRLQJWRDVN\RXDQ\TXHVWLRQVDWDOODERXW



WKHODVWWZRSDJHVLIWKDWPDNHVDGLIIHUHQFH



$7KHODVWWZRSDJHV"



4<HDK, PJRLQJWRDVNRQO\TXHVWLRQVDERXW



WKLQJVEHVLGHVWKHODVWWZRSDJHVVR\RXFDQVNLS



WKRVHLI\RXZRXOGOLNH



$2ND\



4$OOULJKW,I,FRXOGGLUHFW\RXUDWWHQWLRQ



WRWKHILUVWSDJHRIWKHGRFXPHQWPDUNHG%ROOHD



)LUVWSDJHVRUU\6RUU\7KDW VWKLVRQH



,I,FRXOGGLUHFW\RXUDWWHQWLRQWRWKDW



7KHWRSOLQHUHIHUVWRD-XOHV:RUWPDQ'R



\RXWKLQNWKDW VWKH-XOHV\RXMXVWUHIHUUHGWR"



$<HV



4$OOULJKW$QGLQWKHILUVWOLQHDJDLQLW



KDVKHUHPDLOMZRUWPDQ#ZRUWPDQZRUNVFRP



'R\RXNQRZZKDWZRUWPDQZRUNVFRPLV"

5LHVGRUSK5HSRUWLQJ*URXS,QF  
CONFIDENTIAL

CONFIDENTIAL



$1RLGHD



42ND\7KHQLI\RXJREHORZWKHOLQHWKHUH



LVDKRUL]RQWDOOLQH,WVD\V)URP-XOHV:RUWPDQDQG



WKHQLWKDVDGLIIHUHQWHPDLODGGUHVV



MZRUWPDQ#WQDZUHVWOLQJFRP



71$:UHVWOLQJLVWKHRXWILWWKDWZHMXVW



WDONHGDERXW"



$<HV



4$QG\RXXQGHUVWRRGWKDWVKHZRUNHGIRU71$



:UHVWOLQJ"



$<HV



4$OOULJKW$QGWKLVFRPHVWRLW VVHQWWR



7HUU\%ROOHD7KDW VWKHWKLUGOLQHZKHUHLWVD\V



WR5LJKWKHUH



$2ND\<HV



4:RXOGWKDWKDYHEHHQWR\RXDW\RXUHPDLO



DGGUHVV"



$,KDYHQRLGHD7KLVFRXOGKDYHEHHQKDQGHG



WRPHLQDKRWHOURRP



46R\RXKDYHQRUHFROOHFWLRQRQHZD\RU



DQRWKHURIUHFHLYLQJWKLVHPDLO"



$1R8VXDOO\ZLWK71$WKH\DUHVWLOO



VFUDPEOLQJDWWKHHQGWRJHWPRUHPHGLDFRYHUDJHIRU



WKH3D\SHUYLHZ$QG,XVXDOO\ZRXOGQ WJHWDILQDO



ILQDOXQWLO,FKHFNHGLQWKHKRWHOURRP,WZDV

5LHVGRUSK5HSRUWLQJ*URXS,QF  
CONFIDENTIAL

CONFIDENTIAL



XVXDOO\VOLGXQGHUWKHGRRUXVXDOO\



4$QGWKLVRQHLVD\RXNQRZORRNVOLNH



LW VWKHPHGLDWRXU7KHVXEMHFWVD\V1HZ<RUN&LW\



LWLQZKLFK,DVVXPHLVVKRUWIRULWLQHUDU\



'RHVWKDWVHHPULJKWWR\RX"



$,GRQ WVHHWKDWEXW\HV



46RUU\/HWPHSRLQWWRZKHUH, P



$2ND\\HV



46XEMHFWULJKW"



$<HV



46RWKHSHULRGRIWLPHLV2FWREHUWKWKURXJK



WKDQGWKLVLVVHQW2FWREHUUG6RLW VSUHWW\



VRRQMXVW\RXNQRZSUHWW\FORVHWRWKHWLPH



ULJKW"



$<HV



4$OOULJKW$QGLIZHFRXOGMXVWEHORZ



WKDWMXVWEHORZZKHUHLWVD\VWR7HUU\%ROOHDULJKW



KHUHWKHUHLVVRPHFF V2QHLVWR-D\:RUWPDQDW



:RUWPDQ:RUNV"



$8KKXK ,QGLFDWHVDIILUPDWLYHO\ 



4$QGWKHQZKRLV%UXFH3ULFKDUG"



$+HZDVWKHWDOHQWFRRUGLQDWRUWKHUH



47KHUHPHDQLQJDW71$"



$<HV



4$QGZKRLV&KULV7KRPDV"

5LHVGRUSK5HSRUWLQJ*URXS,QF  
CONFIDENTIAL

CONFIDENTIAL



$,KDYHQRLGHD



4$QGZKRLV%RE5LGHU"



$+H VWKHWUDYHODJHQW



4)RU71$RU



$<HVIRU71$



46RLW VQRW\RXUSHUVRQDOWUDYHODJHQW"



$1R



4,I\RXFRXOGWXUQWRWKHQH[WSDJHPDUNHG



%ROOHDLWVD\V+XON+RJDQ1<&0HGLD7RXU



%RXQG)RU*ORU\*R+RPH7RXU



:KDWGRHVWKH*R+RPH7RXUPHDQ"



$,KDYHQRLGHD



42ND\7KHQLWVKRZV\RXUDFFRPPRGDWLRQVDW



WKH3DUNHU0HULGLHQ,WKLQN\RXPHQWLRQHG\HVWHUGD\



DERXWKDYLQJDSKRQHFRQYHUVDWLRQIURPWKH3DUNHU



0HULGLHQ'RHVWKDWVHHPULJKWWKDW\RXVWD\HG



WKHUH



$<HV



4GXULQJWKLVWRXU"



$QGWKHQLWVD\V3URPRWH,WVD\V-XOHV



7HUU\DQG-HQQLIHUWRDUULYHDW1<&RQ2FWREHUWK



,DVVXPH-XOHVLV-XOHV:RUWPDQ"



$8KKXK ,QGLFDWHVDIILUPDWLYHO\ 



4<RXKDYHWRDQVZHU\HVRUQRVLU



$2K\HV, PVRUU\

5LHVGRUSK5HSRUWLQJ*URXS,QF  
CONFIDENTIAL

CONFIDENTIAL



47HUU\ZRXOGEH\RX"



$<HV



4$QG-HQQLIHUZRXOGEH\RXUZLIH"



$<HV



4$OOULJKW



$6KHGLGQ WJR



46KHGLGQ WHQGXSJRLQJ"



$1R



4)RUDQ\SRUWLRQRIWKLVWRXU"



$1R6KHVWD\HGKRPH



4'R\RXNQRZZK\VKHVWD\HGKRPH"



$1R6KHMXVWXVXDOO\\RXNQRZVKHZLOO



SLFNDQGFKRRVH\RXNQRZPDLQO\EHFDXVHVKHGLGQ W



ZDQWWROHDYHRXUGRJVDWKRPH6KHGRHVQ WOLNHWR



SXWWKHGRJVLQWKHNHQQHOEHFDXVH'XNHDOZD\VORVHV



ZHLJKW+H VWKHDOSKDPDOHWKDW VMXVWVNLWWLVK



6RLILW VVRPHWKLQJWKDW VUHDOO\H[FLWLQJ



RUVRPHWKLQJOLNHD:UHVWOH0DQLDRUWKH%RXQG)RU*ORU\



RUVRPHWKLQJOLNHWKDWVKHPD\ZDQWWRJR%XWMXVWD



PHGLDWRXUXVXDOO\VKHGRHVQ WJR%XW,DOZD\VZKHQ



,PDNHDUHVHUYDWLRQLQFOXGHKHUMXVWLQFDVHVKH



ZDQWVWRJR



4)DLUHQRXJK



8QGHUWKDWLWVD\V3URPRWH%)*WXQHLQ



:KDWGRHVWKDWPHDQ"

5LHVGRUSK5HSRUWLQJ*URXS,QF  
CONFIDENTIAL

CONFIDENTIAL



$%RXQG)RU*ORU\



42ND\:KDWGRHVLWPHDQWXQHLQ"



$7RWHOOSHRSOHWRZDWFKWKHWLPH



47HOOSHRSOHWRZDWFK"



$2UZKDWHYHU



4$OOULJKW7KH6SLNHWXQHLQ"



$:DWFK6SLNH



4$OOULJKW$QGWKHQWKLVVD\V6SLNH



WXQHLQ7KXUVGD\



:DVWKHSURJUDPIRU71$RQ6SLNHRQ7KXUVGD\"



$<HVVLU



4$QGWKHQ&RXQWGRZQWR%)*RQ6SLNH



:KDWLVWKDWLI\RXNQRZ"



$7XQHLQ7KXUVGD\DQGFRXQWGRZQ%RXQG)RU



*ORU\,DVVXPHWKH7KXUVGD\VKRZZDVWKHFRXQWGRZQWR



WKDW6XQGD\3D\SHUYLHZ



42ND\:KDWGRHVLWPHDQWREHDFRXQWGRZQ"



$,W VLW VMXVWWKHLUZD\RIVD\LQJWKLVLV



WKHODVWVKRZKRXUVDZD\GD\VDZD\IURPWKHELJ



3D\SHUYLHZ



4*RWLW



7KHQWKLVVKRZVPHGLDWRXU7XHVGD\2FWREHU



WK7KHILUVWOLVWLQJLV6LULXV;0+RZDUG6WHUQ



:HUH\RXRQ+RZDUG6WHUQIRUWKLVPHGLD



$7RWKHEHVWRIP\UHFROOHFWLRQ\HV

5LHVGRUSK5HSRUWLQJ*URXS,QF  
CONFIDENTIAL

CONFIDENTIAL



41H[WRQHMXVWVNLSSLQJGRZQWRPD\EHMXVW



WRZDUGVWKHERWWRPRIWKHSDJHLWVD\V7RGD\6KRZ



ZLWK./DQG+RGD



:HUH\RXRQWKH7RGD\6KRZDVSDUWRIWKLV



PHGLDWRXU"



$<HV,ZDV



42ND\



$7RWKHEHVWRIP\UHFROOHFWLRQ,ZDV



47XUQLQJWRWKHQH[WSDJHLWVD\V0DUYHO



PDUYHOFRP$QGWKHQLWVD\V1RWHVRQFDPHUD



LQWHUYLHZWRGLVFXVV%)*DQGSLFWXUHVZLWKVWDII



:HUH\RXRQVRPHWKLQJIRU0DUYHO&RPLFVGR



\RXNQRZ"



$,GRQ WNQRZLI,PDGHWKDWRQHRUQRW,W V



SRVVLEOH5LJKWDIWHUWKLVRQHWKH7RGD\6KRZLV



ZKHQ,ZHQWEDFNWRWKHURRPDQGVRPHWLPHGXULQJWKDW



WLPHWKDW VZKHQ70=FDOOHGPH$QG,GRQ WNQRZLI



ZHUHVFKHGXOHGWKDWRULI,PDGHLWEXW,NQRZ,KDGD



VKRUWWLPHSHULRGWKHUHZKHUH,UHDOO\ZDVLQEDG



VKDSH



4$QGWRWKHEHVWRI\RXUUHFROOHFWLRQWKDW



ZRXOGKDYHEHHQDIWHUWKH7RGD\6KRZDSSHDUDQFH"



$<HVLWZDVDIWHUWKH7RGD\6KRZ



4$OOULJKW$QGDIWHUWKDW70=DSSHDUDQFH



EHIRUHWKHQH[WPHGLDDSSHDUDQFHWKDW\RXDFWXDOO\ZHQW

5LHVGRUSK5HSRUWLQJ*URXS,QF  
CONFIDENTIAL

CONFIDENTIAL



WRGLG\RXKDYHDQ\FRPPXQLFDWLRQVZLWK%XEED&OHP"



$1R,GLGQ W,GLGQRW



42ND\7XUQLQJWRWKHQH[WRQHZKLFKLV



+XIILQJWRQ3RVW/LYHZLWK0DUN+LOOLQWHUYLHZ3UR



:UHVWOLQJLV$OLYHDQG:HOO



'LG\RXGRWKDWDSSHDUDQFH"



$,GRQ WUHFDOOLI,GLGRUQRW



4$OOULJKW$QGWKHQWKHERWWRPRIWKHSDJH



LWUHIHUVWR+DQQLW\)R[VRUU\+DQQLW\)R[79



WDSHGWRDLUODWHURQHRQRQH



:HUH\RXLQWHUYLHZHGE\6HDQ+DQQLW\"



$,GRQ WUHFDOOWKDW



42ND\$QGWKHQWXUQLQJWRWKHQH[WSDJHLW



UHIHUVWRDQDSSHDUDQFHRQ3LHUV0RUJDQRQ&11/LYH



:HUH\RXLQWHUYLHZHGE\3LHUV0RUJDQ"



$<HV,ZDV



4$QGMXVWOHWPHDVN\RXWKLV7KHUHLVD



FRXSOHRIUHIHUHQFHVWRWKLVEXWOHWPHDVN\RXDERXW



WKLVRQH-XVWEHORZWKHFRQWDFWLQIRUPDWLRQIURP



3LHUV0RUJDQLWVD\V'LVFXVV%)*WXQHLQ6SLNHDQG



+XONSHUVRQDO



:KDWGLG\RXXQGHUVWDQGLWWRPHDQ+XON



SHUVRQDO"



$,GLGQ WNQRZWKDWSHUVRQDOQRWDWLRQZDV



WKHUH,GLGQ WGRQ WUHPHPEHUVHHLQJLW

5LHVGRUSK5HSRUWLQJ*URXS,QF  
CONFIDENTIAL

CONFIDENTIAL



4'RHVLWVXUSULVH\RXQRZWKDW\RXORRNDW



WKDWWRVHHWKDW"



$1REHFDXVHVRPHWLPHVSHRSOHWDONDERXWWKH



GLYRUFH6RPHWLPHVSHRSOHZLOOWDONDERXWP\VRQ V



DFFLGHQW%XWZHWU\QRWWRIRFXVRQLWEHFDXVHDORW



RIWLPHVSHRSOHSXWWKLVKRUULEOHSLFWXUHXSRIP\



VRQ VDFFLGHQW$QGXVXDOO\ZKHQ(OL]DEHWK5RVHQWKDO



LVLQYROYHGDQG,WULHGWREULQJ-XOHVXSWR



VSHHG,ZRXOGVD\QRSHUVRQDOTXHVWLRQVDERXWWKH



GLYRUFHRUWKHIDFWWKDWP\ZLIHZDVWHOOLQJHYHU\ERG\



,ZDVDKRPRVH[XDODWWKDWWLPHRUP\VRQ VDFFLGHQW



$QGVRPHWLPHVWKH\ZLOOVD\:HKDYHWRWRXFK



RQLWIRUWRGRWKHLQWHUYLHZ7KHUHLVVRPHUXOHV



PDGHWKDWZHPD\MXVWDVNDERXWKRZ\RXUVRQLVGRLQJ



DQGPRYHRQ:HPD\DVNDERXW'R\RXWDONWR\RXU



H[ZLIH"DQGPRYHRQ6RDQ\WKLQJSHUVRQDOOLNHWKDW



XVXDOO\SHUWDLQHGWRWKHSUREOHPV,KDGZLWKP\ZLIH



DQGP\VRQ



4'R\RXVRWKHIDFWWKDWWKLVVD\V+XON



SHUVRQDOPD\PHDQWKDWWKHUHZDVVRPHQHJRWLDWLRQWKDW



WKH\FRXOGDVN\RXVRPHSHUVRQDOTXHVWLRQVRQWKH



&11RQWKH3LHUV0RUJDQ"



05+$5'(5&DOOVIRUVSHFXODWLRQ



7+(:,71(667KHSHUVRQDOLILWPHDQWZKDW



, PWU\LQJWRUHPHPEHULWZRXOGEHDOLPLWHG

5LHVGRUSK5HSRUWLQJ*URXS,QF  
CONFIDENTIAL

CONFIDENTIAL



TXHVWLRQVRZHFRXOGPRYHRQEHFDXVHWKH\ZRXOG



KDYHWRWRXFKRQLW



%<05%(5/,1



45LJKW



$$QGPRYHRQDQGQRWVWD\RQLW



4$QGLVWKLVVRUWRIVRPHZDUQLQJWR\RXWKDW



WKH\DUHWKLVLVKH\WKLVLVRQHRIWKHRQHV



ZKHUHWKH\PD\WRXFKRQVRPHWKLQJSHUVRQDO"



$<HV



42ND\$QGVSHDNLQJRIWKDWFDQ\RXLV



WKHUHDQ\WKLQJHOVHDERXWDQ\JURXQGUXOHVDERXW



WDONLQJDERXW\RXUSHUVRQDOOLIHWKDWHLWKHU\RXRU



(OL]DEHWK5RVHQWKDOZRXOGKDYHLPSRVHGRQ\RXUEHKDOI



GXULQJWKLVWRXUIRU71$"



$<HV



4:KDWZRXOGWKH\KDYHWKH\KDYHGRQH"



$:HOOWKH\ZRXOGEHWRWU\WRZH UHWKHUH



WRWDONDERXWWKHZUHVWOLQJHYHQWV$QGZHQHHGWKH



KHOSRIFRXUVH$QGVRPHSHRSOHWKDWZRXOGQRUPDOO\



QRWWDONDERXWWKH3D\SHUYLHZDWDOODQGMXVWZDQWWR



WDONDERXWWKHGLYRUFHRUWKHDFFXVDWLRQVRIPHEHLQJ



JD\RUP\VRQ VZUHFNRUDQ\WKLQJHOVHWKDWZDV



SHUVRQDOZHZRXOGMXVWPDNHUXOHVDQGSDUDPHWHUV



2ND\ZH OOGRWKHLQWHUYLHZEXW\RXFDQRQO\DVNRQH



TXHVWLRQDERXWLWDQG\RXFDQ WWDONDQ\PRUHDERXWLW

5LHVGRUSK5HSRUWLQJ*URXS,QF  
CONFIDENTIAL

CONFIDENTIAL



7KDWZRXOGEHWKDWZRXOGEHWROHWPHNQRZ



4$OOULJKW$QGWKHQLWVD\VDIWHUWKDW



6RPHHOHFWLRQTXHVWLRQV



'R\RXNQRZZKDWWKDWPHDQV"



$<HDK,GR



4:KDWGRHVWKDWPHDQ"



$:HOOWKHUHZDV,PDGHDQDQQRXQFHPHQWRQ



-D\/HQR\HDUVDJRWKDW,ZDVJRLQJWRUXQ,ZDV



JRLQJWRUXQWRVHHNWKHRIILFHRIWKHSUHVLGHQWRI



WKH8QLWHG6WDWHV$QGWKH\KDGDFRXSOHWHVWPDUNHWV



ZKHUHZKHQ&OLQWRQZDVDWWKHKHLJKWRIKLV



SRSXODWLRQ5LJKWDIWHUWKH\GLGZKDWHYHUWKH\GLGWR



ILQGRXWKHZDVDWWKHKHLJKWRIKLVSRSXODWLRQ7KH\



GLGWZRWHVWPDUNHWVZLWKSHRSOHDQG,JRW



KHJRWDQGDWKLUGSHUFHQWRIWKHYRWHV,JRW



DQGWZRWKLUGVSHUFHQWRIWKHYRWHV$QGLWKDG



QRWKLQJWRGRZLWKFUHGLELOLW\,WKDGWRGRZLWK



SRSXODULW\6R,NQHZWKH\ZHUHJRLQJWRDVNPHDERXW



WKDWDQGWKHQZKDW,WKRXJKWDERXWWKHFXUUHQW



HQYLURQPHQW\HDKWKHFXUUHQWHQYLURQPHQWRIWKH



SUHVLGHQWDQGHYHU\WKLQJHOVH



47KLVZDVULJKWEHIRUHWKHSUHVLGHQWLDO



HOHFWLRQ"



$<HDK\HDK,WZDV,GRQ WNQRZLILWZDV



RUQRWEXWIRUVRPHUHDVRQWKH\ZDQWHGWRWDONWRPH

5LHVGRUSK5HSRUWLQJ*URXS,QF  
CONFIDENTIAL

CONFIDENTIAL



DERXWPHUXQQLQJSXWWLQJP\KDWLQWKHULQJEHFDXVH



,KDGVDLGVRPHWKLQJDERXWDIODWWD[DQGVRPHWKLQJ



DEXQFKRIRWKHUWKLQJV



4$QGWKHQOHWPHMXVWDVN\RXDERXWWKDW<RX



WKRXJKWDERXWUXQQLQJIRURIILFHDJDLQ"



05+$5'(52EMHFWLRQ



7+(:,71(66,WKRXJKWDERXWOHDYLQJWKH



EHDFKDQGKDYLQJWROLYHLQWKH:KLWH+RXVHDQG



WKDWZRXOGQ WZRUN$QG,GLGQ WZDQWWRGRWRR



JRRGDWRRJRRGDMREDQGJHWDVVDVVLQDWHG



6RUU\LW VQRWDQRSWLRQ,KDYHQ WUHDOO\



SXUVXHGLWDIWHUWKDW3OXV,FRXOGQ WWDNHD



FXWLQSD\



%<05%(5/,1



4/HWPHPRYHRQWRWKHQH[WRQH,WVD\V



WKDWLWUHIHUVWR,PXVUDGLR)R[EXVLQHVVFKDQQHO



OLYH79



'LG\RXGRWKDWSURJUDP"



$2KJRVK,KDYHQRLGHDLI,GLGRUQRW



,PXVLVDQROGIULHQGDQGXVXDOO\ZHWU\WRZRUNKLP



LQEHFDXVHZHKDYHIRUVRPHUHDVRQKLPDQG,MXVW



KLWLWRIIUHDOZHOO



4<RXFOLFNZHOO"



$<HDK7KHUHLVFKHPLVWU\ZLWKKLP+H V



DKH VDVWUDLJKWVKRRWHU

5LHVGRUSK5HSRUWLQJ*URXS,QF  
CONFIDENTIAL

CONFIDENTIAL



4$QGWKHQDWWKHERWWRPLWVD\V$UULYHDW



9+$QGWKHQLWVD\V*UHHQURRPLQWHUYLHZ



$QGWKHQ\RXKDYHWRWXUQWKHSDJHIRUWKH



QH[WUHIHUHQFH,WVD\V9LDFRPFRUSRUDWHEORJ



:HUH\RXLQWHUYLHZHGIRUWKH9LDFRPFRUSRUDWH



EORJLI\RXUHFDOO"



$2KP\JRVK1R,GRQ WUHFDOOWKDW



4$OOULJKW



$,GRQ WNQRZZKRWKDWODG\LV, PVXUHLI,



VDZKHU,ZRXOGUHFRJQL]HKHU, PQRWJRRGZLWK



QDPHVDV\RXNQRZ



4$QGWKHQZHUH\RXZHUH\RXLQWHUYLHZHGRQ



WKH%LJ0RUQLQJ%X]]/LYHZLWK&DUULH.HDJDQ"



$,UHPHPEHUJRLQJWRWKH6LULXVEXLOGLQJDQG



DV,ZDVLQWKDWEXLOGLQJWKH\GUXJPHSUREDEO\IURP



ILYHWRWHQGLIIHUHQWVKRZVEHFDXVHLI,ZDVWKHUHIRU



RQHDQG,GRUHPHPEHUJRLQJWRWKHEXLOGLQJ7KHUH



LVDKDOOZD\DORQJVNLQQ\KDOOZD\ZLWKDEXQFKRI



GRRUVDQGWKH\MXVWNHSWSXOOLQJPHLQGLIIHUHQW



URRPV'RFRXQWU\GRUK\WKPDQGEOXHVGRWKLVGR



WDONGRKLSKRS,MXVWUHPHPEHUWKHPSXOOLQJPHLQWR



DEXQFKRIGLIIHUHQWURRPVDOORIDVXGGHQDQGGRLQJ



LQWHUYLHZV



46RUU\,MXVW,ZDQWWRJHWWRWKH6LULXV



LQMXVWRQHPRPHQW

5LHVGRUSK5HSRUWLQJ*URXS,QF  
CONFIDENTIAL

CONFIDENTIAL



$, PVRUU\



4DQG,ZLOODVN\RXDQRWKHUTXHVWLRQ



TXHVWLRQVDERXWWKDW



$6RUU\



4-XVWDERYHZKHUHLWVD\V6LULXV;0URXQGVDW



WKHWRSRIWKHSDJHLWVD\V9+OHWPHSRLQWLI,



FRXOGULJKWKHUH



$<HV



49+%LJ0RUQLQJ%X]]/LYHZLWK&DUULH.HDJDQ



$<HV



4'LG\RXWKDWZRXOGKDYHEHHQDWWKH9LDFRP



EXLOGLQJ'LG\RXGRWKDWLQWHUYLHZ"



$,GRQ WUHFDOOLI,GLGRUQRW



42ND\1RZLIZHFRXOGPRYHWRWKH6LULXV;0



DQGWKHQZH OOJRLI\RXZLOOORRNDWWKHVFKHGXOH



KHUH



$<HDK2ND\



4<HDK:HUH\RXRQDVKRZFDOOHG6KDGH



ZLWK6ZD\"'RHVWKDWVRXQGIDPLOLDU"



$6RXQGVIDPLOLDUEXWOLNH,VDLG,ZDV



RQFH, PLQWKDWEXLOGLQJWKH\SXOOHGPHLQWRVRPDQ\



LQWHUYLHZVOLNHLW VOLVWHGKHUH$QGLW VXVXDOO\



PRUHWKDQMXVWWKLV,GRQ WUHFDOOH[DFWO\ZKDW,GLG



WKDWGD\



4'R\RXNQRZLI71$NHHSVFRSLHVRIDOO\RXU

5LHVGRUSK5HSRUWLQJ*URXS,QF  
CONFIDENTIAL

CONFIDENTIAL



LQWHUYLHZVWKDWWKH\DUHRQZKLFK\RX UHSURPRWLQJ



WKHLUZUHVWOLQJHYHQWV"



$,GRQ WKDYHDFOXHZKDWWKH\NHHSDFRS\RI



,PHDQ,,KDYHDKDUGWLPHJHWWLQJDQ\



GRFXPHQWDWLRQIURPWKHPDVLWUHODWHDVLWUHODWHV



WRDQ\WKLQJIURPOLFHQVLQJRUPHUFKDQGLVHRUDQ\



DXGLWLQJVWXII7KH\JHWDUHDOWKH\JHWDUHDO



SUREOHPZLWKWKDW6RWKH\PD\NHHSUHFRUGVRILW



EXW



4<RXZRXOGQ WNQRZ"



$1R



4-XVWWXUQLQJWRWKHQH[WRQHEHORZ6KDGH



ZLWK6ZD\LWUHIHUVWRDSURJUDPFDOOHG%XVWHG2SHQ



:HUH\RXRQWKHSURJUDPFDOOHG%XVWHG2SHQ"



$,GRQ WUHFDOO



4$QGLWVD\V:HKDYHDIO\DZD\WR%)*ZLWK



WKHP



'R\RXNQRZZKDWWKDWPHDQV"



$)O\DZD\ZRXOGSUREDEO\EHDQDXGLRFOLS



SUHSURGXFHGSURPRWLQJWKH%RXQG)RU*ORU\VLQFHLW V



UDGLR



4)DLUHQRXJK



$QGWKHQZHUH\RXRQDVKRZFDOOHG0RUQLQJ



0DVKXS"



$,GRQ WUHFDOO

5LHVGRUSK5HSRUWLQJ*URXS,QF  
CONFIDENTIAL

CONFIDENTIAL



4$OOULJKW:KDWDERXW7KH6DP5REHUWVVKRZ"



$,GRQ WUHFDOO



4:KDWDERXW&RYLQR 5LFK"



$,GRQ WUHFDOO



42ND\$QGWKHQWKHQH[WELJRQHLV&11



6KRZ%L]7RGD\ZLWK$-+DPPHU



:HUH\RXRQWKDWSURJUDP"



$<HV,ZDV



4$QGWKHQDWWKHWRZDUGVWKHERWWRPZKHUH



LWVD\VLQWHUYLHZLWVD\V(QWHUWDLQPHQWDQGVW\OH



ZLWKDOLWWOHJRVVLSDOZD\VWKURZQLQ



'R\RXVHHZKHUH, PSRLQWLQJ"



$<HV



4'RZQKHUH"



$ 1RGVDIILUPDWLYHO\ 



4$QGWKHQLWVD\V+DG%URRNHRQWKLVVXPPHU



DQGVKHZDVDVNHGDERXWIDPLO\



:DVVKHLQIDFWRQWKDWVKRZDQGDVNHG



DERXWKHUIDPLO\HDUOLHUWKDW\HDU"



$,KDYHQRLGHD



4$QGWKHQLWVD\V%)*LPSDFWWXQHLQ$QG



WKHQLWVD\V, PVXUHKHZLOODVNDERXW\RXUQHZ



YHQWXUHV



'R\RXNQRZZKDWWKDWPHDQVQHZYHQWXUHV"



$1HZYHQWXUHVZRXOGSUREDEO\EHLI,KDGDQ\

5LHVGRUSK5HSRUWLQJ*URXS,QF  
CONFIDENTIAL

CONFIDENTIAL



RWKHUEXVLQHVVHVJRLQJ



4:HOOWKLVLVMXVWEHIRUH,WKLQN\RXLI



,XQGHUVWDQG\RXUWHVWLPRQ\IURP\HVWHUGD\WKLVLV



MXVWEHIRUH\RXRSHQHG+RJDQ V%HDFKDQGWKH+RJDQ V



%HDFK5HVWDXUDQW



,VLWSRVVLEOHWKDWWKDW VZKDWKHPHDQW"



$7KDW VDSRVVLELOLW\



4<RXKDYHQRVSHFLILFUHFROOHFWLRQRQHZD\RU



WKHRWKHU"



$2IZKDW"



42IZKDWKHDFWXDOO\DVNHGDERXWDWWKHRQ



WKLVSURJUDP"



$2K\HDK,GR



4:KDWGLGKHDVNDERXW"



$+HZDVUHDOO\LQP\IDFHDERXWWKHVH[WDSH



RQWKLVLQWHUYLHZ,UHPHPEHUWKDW



47KLVRQHZLWK$-+DPPHU"



$<HV



4'LG\RXWHOOKLPEHIRUH\RXZHQWRQWKHVKRZ



QRWWRWDONDERXWWKDW"



$,GRQ WUHFDOO



4'LGLWXSVHW\RXWKDWKHZDVLQ\RXUIDFH



DERXWWKHVH[WDSH"



$,WZDVYHU\XQFRPIRUWDEOH$QG,MXVW



UHPHPEHUWKDW,ZDVVZHDWLQJDQGKHZDVVZHDWLQJDORW
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PRUHWKDQ,ZDVDQGKHVDLGKHZDVYHU\XQFRPIRUWDEOH



WRRDIWHUWKHLQWHUYLHZ



4'LG\RXILQLVKWKHLQWHUYLHZ"



$7RWKHEHVWRIP\UHFROOHFWLRQ



4<RXGLGQ W\RXZHUHXQFRPIRUWDEOHEXW\RX



GLGQ WJHWXSDQGZDONRXW"



$1R+HZDVKHZDVWRWKHEHVWRIP\



UHFROOHFWLRQ,UHPHPEHUWHOOLQJKLPKRZJRRGZKDWD



SURIHVVLRQDOKHZDVDQGKRZZHOOKHFRQGXFWHGKLPVHOI



DQGKHGLGQ W\RXNQRZFKHDSVKRWPHOLNHDORWRI



RWKHUSHRSOHZRXOGKDYH



46RZKHQ\RXVD\KHZDVLQ\RXUIDFHEXWKH



ZDVSURIHVVLRQDOLVLWIDLUWRVD\KHZDVDVNLQJ\RX



WRXJKTXHVWLRQVEXWKHGLGLW



$<HVKHZDV



4%XWKHGLGLWSURIHVVLRQDO"



$<HVVLU



4$OOULJKW$QGWKHQWKHLI\RXWXUQWR



WKHODVWWKHQH[WSDJHPDUNHG%ROOHDLW



VD\V:DOOVWUHHWMRXUQDOFRPYLGHR



'LG\RXDSSHDURQWKDWGR\RXNQRZ"



$,GRQ WUHFDOOWKDW



4,WUHIHUVWRDQLQWHUYLHZHUFDOOHG/HH



+DZNLQV



'RHVWKDWQDPHULQJDQ\EHOOVWR\RX"
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4$OOULJKW1RZKDYLQJORRNHGDWWKLVDQG



KDYLQJVRUWRIWDONHGDERXWWKHNLQGVRISODFHV\RX



ZHUHDSSHDULQJIRU71$:UHVWOLQJLVWKLVNLQGRIPHGLD



WRXUW\SLFDOIRUWKHRWKHURIWKHRWKHURQHVWKDW



\RXKDGGRQHIRU71$:UHVWOLQJ"



$,W VW\SLFDO\HV



42ND\+DG\RXGRQHWRXUVOLNHWKDWIRURWKHU



SODFHVOLNH::("
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4$QGZDVLWW\SLFDORIDOLNHDWRXUIRU



::("



$1R



4+RZLVWKDWRQHGLIIHUHQW"
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FRQVLVWHQWO\7KH\WKH\WDUJHWPRUHRIRUWKH\



KDYHWKHDELOLW\WRWKHLUSURGXFWWKHSURGXFWWKDW



WKH\SURGXFHLVPRUHRSHQO\DFFHSWHGE\ODUJHUVKRZV



,PHDQEHFDXVHRIP\WUDFNUHFRUG,FDQXVXDOO\JHW



RQODUJHUVKRZV%XWLI,KDYH71$DVDSURGXFW



VRPHWLPHVWKDWVWRSVPHIURPJHWWLQJRQODUJHUVKRZV



6RZKHQ\RXDVNPHLIWKH::(PHGLDWRXUZDV



W\SLFDOLW VQRWEHFDXVHZLWK+XON+RJDQDQGWKH::(



EUDQGZHFDQJHWRQODUJHUVKRZVWKDQZKDWZDVRQ



WKLV
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$1RVLU



4:KHQGLG\RXILUVWOHDUQWKDW*DZNHUKDG



SXEOLVKHGDQDUWLFOHDERXWDVH[WDSHLQYROYLQJ\RX"



$,GRQ WUHFDOO



4'R\RXUHFDOOLILWZDVVKRUWO\DIWHUWKH



DUWLFOHZDVSXEOLVKHG"



$([FXVHPH"



4'R\RXUHFDOOLILWZDVVKRUWO\DIWHUWKH



DUWLFOHZDVSXEOLVKHG"



$,GRQ WUHFDOO$QGVKRUWO\PHDQVDGD\D



PRQWK",PHDQ



4,ZDVJRLQJWRDVN\RX\RXNQRZOHWPH



DVN\RXWKLV<RXZHUHRQWKLVPHGLDWRXU'LG\RX



OHDUQDERXWWKHIDFWWKDW*DZNHUKDGSXEOLVKHGDVWRU\



DERXWDVH[WDSHLQYROYLQJ\RXEHIRUH\RXZHQWRQWKLV



PHGLDWRXU"



$<HV



4%XW\RXRWKHUZLVHKDYHQRVSHFLILF



UHFROOHFWLRQRIKRZVRRQDIWHUWKHDUWLFOHZDV



SXEOLVKHG\RXOHDUQHGDERXWLW"



$,WZDVLQFORVHSUR[LPLW\EHFDXVHWKHPHGLD



WRXUZDVERRNHGZKHWKHULWZDVERRNHGDZHHNEHIRUH,



ZHQWRUVL[PRQWKVEHIRUH,ZHQW7KHPHGLDWRXUZDV



ERRNHGEXWLWVHHPHGOLNHLWZDVFORVHUWRWKHWLPH



ZKHQ,ZDVVXSSRVHGWRJR
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$QG,MXVWUHPHPEHULWMXVWEHLQJUHDO



LQWHQVHDQG,MXVWUHPHPEHUZKHQHYHUWKHDZDUHQHVV



OHYHOJUHZWRDQDOOWLPHKLJKLWZDVULJKWEHIRUH,



ZHQWRQWKHPHGLDWRXU6RPD\EHLWKDGEHHQMXVW



UHOHDVHGWKHQE\*DZNHURUPD\EHLWZDVWKHILUVWWLPH



*DZNHUSXWLWRQWKHZHEVLWH



,MXVWUHPHPEHUWKHPHGLDWRXUZDVERRNHGDQG



HYHU\WKLQJZDVILQHDQGDOORIWKHVXGGHQLWZDV



OLNHRKP\JRVKWKHVH[WDSHLVDYDLODEOHWKURXJK



*DZNHUDQGVKRXOG,JRRUQRWJRRQWKHWRXU7KDW



ZDVLQP\PLQG



4:KDWZDV\RXUWKLQNLQJWKHUH"



$0\WKLQNLQJZDV, PQRWJRLQJWRKLGHIURP



DQ\WKLQJ



46R\RXGHFLGHGWRJRRQWKHPHGLDWRXUHYHQ



WKRXJK\RXKDGWRNQRZSHRSOHZHUHJRLQJWRDVNDERXW



WKHVH[WDSH"



$,GLGQ WNQRZLIWKH\ZRXOGDVNPHRUQRW



EXW,ZDVJRLQJWRJRDQGIDFHZKDWHYHUPXVLF,KDGWR



IDFH,ZDVQ WJRLQJWRKLGH



4'RHVLWKHOS\RXLQWHUPVRI\RXU



UHFROOHFWLRQLI,UHSUHVHQWWR\RXZKLFK0U+DUGHU



FDQWHOO\RXLI,KDYHJRWWKLVZURQJWKDWWKH



*DZNHUVWRU\DERXWWKHVH[WDSHZDVSRVWHGRQWKHWK



RI2FWREHURI"
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From: Jules Wortman [mailto:
@tnawrestling.com]
Sent: Wednesday, October 03, 2012 9:54 AM
To: Terry Bollea
Cc:
@wortmanworks.com; Bruce Prichard; Chris Thomas; Bob Ryder
Subject: NYC ITIN - Oct. 8-10

" "      " "   
 !  #   $
Jules Wortman
Vice President of Public Relations
TNA Entertainment, LLC
209 10th Ave. South, Suite 302
Nashville, TN 37203
@tnawrestling.com
.5557
.5202 d
.9985 c

www.impactwrestling.com
LIVE! Thursday nights on SPIKE TV - 8:00 pm ET

1
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BOUND FOR GLORY – GO HOME TOUR
October 8-10

ACCOMMODATIONS:
Le Parker Meridian
119 W. 56th Street
New York NY 10019
Jules and Terry and Jennifer to arrive in NYC on October 8th

PROMOTE: BFG TUNE IN, SPIKE TUNE in Thursday and COUNTDOWN TO
BFG on SPIKE- Sunday- 7pm prior to BFG on PPV

MEDIA TOUR:
Tuesday, October 9
Lobby call: 7:40 am
8:00am-8:45am Sirius/XM HOWARD STERN
CONTACT: Spencer Mindich
SIRIUS/XM Satellite Radio
1221 Avenue of the Americas/48th
New York, NY 10020
-5192
@siriusxm.com
Will Murray
Producer
The Howard Stern Show
-5330
@howardstern.com

9:40 – 10:30am TODAY SHOW with KL and HODA
CONTACT:
Matthew Greenfield/producer
35 W 48th St. entrance
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-9131
@nbcuni.com
Interview with Kathie Lee and Hoda

2222222

11:00am - 11:45

MARVEL, marvel.com (NY comic con starts on 10/10)

CONTACT:
Ben Morse, Associate Editor/marvel.com
135 West 50th St. B/T 6th/7th
-6094
@marvel.com
NOTES: on-camera interview to discuss BFG, etc, - pics with staff
LUNCH BREAK: 12-1:45

2:15pm- 3:15

HUFFINGTON POST Live/ Marc Hill interview
‘PRO WRESTLING IS ALIVE and WELL” with Jeff Hardy
on SKYPE

CONTACT:
Basel Hamdan/producer HuffPost Live
770 Broadway, 4th floor/ E. 9th St. (entrance) in Neilson Bldg.
-9206
@huffingtonpost.com
(an overview on the art form of pro wrestling, the oldest art form,
the new stars and the longevity of its legends) Mark Hill is a
professor and Columbia University and does many shows on various
topics and is a HUGE wrestling fan. A few months back he did a piece
piece on “is wrestling dead” in which I combatted with this piece.

BREAK:
6:45pm- 7:30pm HANNITY/FOX TV (taped to air later) one-on-one
CONTACT:
Tara Nicaj
1211 6th Ave
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-8351
@foxnews.com
Interviewer: Sean Hannity
Discuss tune in, and sure a few questions regarding small business,
and election since in the season

33333333
8:30pm – 9:30

PIERS MORGAN/ CNN LIVE

CONTACT:
Haleigh Raff
58th St. b/w 8/9th
-0401
@turner.com
Discuss BFG tune in, Spike and Hulk (personal), some election
Questions.

Wednesday, October 10
Lobby Call: 8:10am Camera ready please
8:30am - 8:50 – IMUS / radio/FOX BUSINESS CH. LIVE TV
Contact:
Carley: studio contact for day
-3469
1211 Ave. of Americas (security desk check in)
@imusranch.com - booker
Interview: Imus and his sidekick Bernard (tune in for BFG, IW)

9:10am – 11:00

ARRIVE at VHI

Green Room interview:
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VIACOM CORP BLOG (interviewer TBD, per VIACOM)
10:00am-

VHI “Big Morning Buzz Live” with Carrie Keagan

Contact:
Meena Charaipotra
Olga Tchoumak – segment producer
VHI 20th floor Lobby MTVN studio
1515 Broadway (Times Square)
ENTER/ DROP OFF: 45th St/7th
Cell:
-7773
(they prefer no LOGOS, but IMPACT should be fine – family brand)

4444444
11:20am-1:30

SIRIUS/XM rounds

CONTACT:
Spencer Mindich – Talent Relations
1221 Avenue of the Americas/48th
New York, NY 10020
-5192
@siriusxm.com
SCHEDULE:
11:35:
NOON
12:30
12:45
1:05
1:30

Shade 45 with Sway
Busted Open (we have a fly away to BFG with them)
Morning Mash Up
Sam Roberts Show
Covino and Rich
WRAP

2:30pm- 3:15

CNN Showbiz Today with AJ Hammer

CONTACT:
Marc Balinsky – Sr. Producer
Time Warner Center
58th St. b/w 8/9th
-8074
@turner.com
Interview: Entertainment style with a little gossip always thrown in,
Had Brooke on this summer and she was asked about family. BFG,
Impact Tune in and I am sure he will ask about your new ventures.
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3:30pm- 4:00

Wall Street Journal.com Video

Contact:
Lee Hawkins – interviewer
27th/6th St
2844
@wsj.com
Interview: Lee will discuss the “Business of Pro Wrestling” - below
are some recent clips from wsj.com
Kardashians:
http://www.youtube.com/watch?v=vBkzfCpeAbI&feature=plcp

Business of the UFC: http://www.youtube.com/watch?v=Jj2ExOJ-WM4
THANKS FOR A WONDERFUL TOUR: AIRPORT BOUND
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HUFFINGTON POST INTERVIEW and background for Marc Hill.
And a little more on host Marc Lamont Hill:
Dr. Marc Lamont Hill is one of the leading hip-hop generation intellectuals in the
country. His work, which covers topics such as culture, politics, and education, has
appeared in numerous journals, magazines, books, and anthologies. Dr. Hill has lectured
widely and provides regular commentary for media outlets like NPR, Washington Post,
Essence Magazine, and the New York Times. He is the host of the nationally syndicated
television show Our World With Black Enterprise, which airs Sunday mornings on TV
One and broadcast markets around the country. He also provides regular commentary for
CNN, MSNBC, and Fox News Channel, where he was a political contributor and regular
guest on The O’Reilly Factor. An award-winning writer, Dr. Hill is a columnist and
editor-at-large for the Philadelphia Daily News.
Since 2009, Dr. Hill has been on the faculty of Columbia University as Associate
Professor of Education at Teachers College. He also holds an affiliated faculty
appointment in African American Studies at the Institute for Research in African
American Studies at Columbia University.
Since his days as a youth in Philadelphia, Dr. Hill has been a social justice activist and
organizer. He is a founding board member of My5th, a non-profit organization devoted to
educating youth about their legal rights and responsibilities. He is also a board member
and organizer of the Philadelphia Student Union. Dr. Hill also works closely with the
ACLU Drug Reform Project, focusing on drug informant policy. In addition to his
political work, Dr. Hill continues to work directly with African American and Latino
youth. In 2001, he started a literacy project that uses hip-hop culture to increase school
engagement and reading skills among high school students. He also continues to organize
and teach adult literacy courses for high school dropouts in Philadelphia and Camden.
In 2005, Ebony Magazine named him one of America’s top 30 Black leaders under 30
years old. In 2011, Ebony named him one of America’s
100 most influential Black leaders.
Dr. Hill is the author of two books: Beats, Rhymes, and Classroom
Life: Hip-Hop Pedagogy and the Politics of Identity and The Classroom and the Cell:
Conversations on Black life in America. He is also co-editor of three books: Media,
Learning, and Sites of Possibility; Schooling Hip-Hop: New Directions in Hip-Hop
Based Education; and The Anthropology of Education Reader. He is currently
completing two
manuscripts: Knowledge of Self: Race, Masculinity, and the Politics of Reading; and
First Class Jails/Second Class Schools: Education in the Age of Incarceration.
Trained as an anthropologist of education, Dr. Hill holds a Ph.D.
(with distinction) from the University of Pennsylvania. His research focuses on the
intersections between culture, politics, and education.
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He is particularly interested in locating various sites of possibility for political resistance,
identity work, and knowledge production outside of formal schooling contexts. Particular
sites of inquiry include prisons, Black bookstores, and youth cultural production

On Tue, Sep 25, 2012 at 5:02 PM, Basel Hamdan <
@huffingtonpost.com>
wrote:
> Jules,
>
> The segment should last about 20-30 minutes with Hulk in studio with
> Marc Lamont Hill and Jeff joining via Google Hangout. We will also
> have some average wrestling fans joining the conversation via webcam
> so they can participate.
>
> We did a "Pro Wrestling Is Dead" segment, so we will now do "Pro
> Wrestling Is Not Dead." They should be prepared to discuss:
>
> The state of wrestling
> How it has evolved?
> Has pure wrestling (moves and techniques) taken a back-seat to the
> show and the soap opera aspects of it?
> Do you see competition from other sports or entertainment outlets? MMA?
> Boxing? Or are these separate and unrelated?
> Showmanship -- how do you guys do it? How do you connect? Why do
> people fill arenas for this?
>
> Lighter stuff -- favorite matches, moments, memories (Marc loves the
> old school stuff, so maybe moments from the 80's can be brought into this).
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(referred to as “Confidential Filing 7”
during the October 1, 2015 Hearing)

DOCUMENT:

Exhibits 2 and 3 to the Gawker Defendants’
Opposition to Plaintiff’s Motion for Setting of Trial
Date and for Severance of Claims against Kinja,
KFT, filed on October 16, 2014

ORDER:

NOVEMBER 18, 2015 AMENDED ORDER*

PARAGRAPH: 10.D(7)

*These documents also were sealed under Paragraph 8.D(7) of the October
27, 2015 Order.
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Michael Berry
(215) 988-9773
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REFERENCES MATERIAL DESIGNATED
BY PLAINTIFF AS CONFIDENTIAL
October 10, 2014
VIA ELECTRONIC MAIL
The Honorable James R. Case
205 Palm Island NW
Clearwater, FL 33767
jimcase@tampabay.rr.com
Re:

Bollea v. Clem, et al.
No. 12012447-CI-011

Dear Judge Case:
We write to follow up on the recent discussions with Your Honor about setting a trial
date and in light of plaintiff’s recent decision to file a motion asking the Court to set a trial date.
As we expressed in those discussions, we believe that setting a trial schedule is properly
informed by two things – first, the limitations imposed by Rule 1.440, and, second, devising a
schedule that provides realistic time frames for completing the remaining fact and expert
discovery and for consideration of dispositive and evidentiary motions before trial so that any
trial will proceed efficiently. We believe that this is particularly important given the nature of
this case and the issues involved.
To that end, in early July, we reached out to plaintiff’s counsel to discuss what discovery
remains to be done with the goal of moving the case forward more efficiently so that all parties
can obtain the discovery they need to be trial ready. During that call, Mr. Berry explained what
discovery Gawker still needed to take to be ready for trial and our thoughts on reasonable
timeframes for each of the upcoming stages of the case. As you know, notwithstanding the
limitations imposed by Rule 1.440, we have continued to move forward with discovery – and
intend to continue to do so – even while waiting for the remaining parties to answer. As we
expressed to plaintiff’s counsel in July and have reiterated since then, we hope that, once the
Rules allow a trial date to be set, the parties and Court can work together to establish a pretrial
and trial schedule that provides realistic time frames for the orderly completion of the remaining
fact discovery, expert discovery, dispositive motions, and evidentiary motions.
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With that in mind, we thought that it would be helpful to share with Your Honor our
understanding of what discovery remains to be done so that we all are on the same page, can
move the case forward while awaiting all parties to answer, and can develop a reasonable
schedule when the Rules permit.
While most of the discovery relating to plaintiff and the Gawker defendants has been
completed, substantial third-party fact discovery remains. At this point, it appears that the
parties intend to take the following discovery:
x

Gawker has been attempting to reschedule the deposition of Heather Clem (which
her counsel postponed from its scheduled date in March) and may need to
subpoena Jennifer Bollea for deposition.

x

Gawker intends to depose Elizabeth Traub and EJ Media, plaintiff’s New Yorkbased publicists, who are represented by Mr. Harder’s firm and New York-based
co-counsel. Last week, the publicists’ appeal of the order granting Gawker’s
motion to compel was effectively resolved in Gawker’s favor by the New York
appellate courts. In response, the publicists produced additional documents
earlier this week.

x

Gawker has served document subpoenas on Cox Media (the company that
previously broadcast Bubba Clem’s radio show), Jules Wortman Pomeroy (the
Tennessee-based publicist who worked on plaintiff’s October 2012 media tour),
and Ms. Pomeroy’s company. Each recently responded to those subpoenas,
although Cox is still in the process of compiling additional responsive records.
Once those records are produced, Gawker will seek to take the deposition of at
least one, and possibly two, Cox employees and/or corporate designees to follow
up on issues raised by Bubba Clem in his deposition testimony. Gawker also will
seek to take Ms. Pomeroy’s deposition, but must wait until it can serve a
subpoena on her former employer, TNA, which holds many of her records from
the relevant time period. (As discussed in the next paragraph, plaintiff has
objected to the TNA subpoena, and that objection is now pending before Your
Honor.)

x

Gawker has noticed its intent to serve document subpoenas on ten additional
third-party witnesses, including plaintiff’s employers, agents, and business
partners (who are based in Florida, Connecticut, Tennessee, California, and New
Jersey), but plaintiff has objected to certain requests in those subpoenas. Your
Honor is scheduled to hear Gawker’s motion to overrule plaintiff’s objections on
October 20, 2014. Once those objections are resolved, subpoenas are issued, and
the witnesses produce documents, and depending on what information is
contained in the document productions, Gawker will seek to depose at least some
of these third parties.
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x

Gawker intends to subpoena a handful of additional third-party witnesses,
including:
o Brent Hatley, the former producer of Bubba Clem’s radio show who is
now based in New York, and Tom Bean, Bubba Clem’s agent – both
of whom were the subject of prior deposition testimony (we asked
plaintiff’s counsel for dates on which he is available for those
depositions a couple of weeks ago, but have received no response to
that request or to a follow-up inquiry);
o Matt Loyd, whom Bubba Clem accused of stealing the tapes of
plaintiff’s sexual encounters with Heather Clem;
o Keith Davidson, the California-based attorney who allegedly had
copies of those tapes and whom plaintiff claims sought to extort him;
and
o David Houston and Mr. Houston’s law firm in connection with
documents concerning his dealings with the press, law enforcement
authorities, and others about the tapes (Gawker has noticed its intent to
serve such a subpoena, plaintiff served objections, the parties are in the
process of meeting and conferring, and, if necessary, Gawker will file
a motion to overrule plaintiff’s objections).

x

As you know, in November 2013, Gawker sought records authorizations in
connection with a FOIA request to the Justice Department concerning the federal
investigation into the sex tapes at issue in this case. The Second DCA recently
denied plaintiff’s writ petition challenging Your Honor’s Report and
Recommendation and Judge Campbell’s Order requiring plaintiff and his counsel
to provide the authorizations. Since then, plaintiff and Gawker have agreed on a
protocol to facilitate the handling of the FOIA request. Gawker’s counsel will
make that request after Your Honor signs the Stipulated Report and
Recommendation memorializing the protocol (we have sent a draft to plaintiff’s
counsel and are awaiting a response) and after plaintiff’s counsel has an
opportunity to review the request to ensure that it accurately represents plaintiff’s
position about the request. It is possible that, after Gawker receives responsive
documents, it may need to depose additional witnesses with relevant information
who had not been identified previously. Gawker also has informed plaintiff’s
counsel that, after the government produces records in response to the FOIA
request, it intends to depose Mr. Houston concerning his dealings on plaintiff’s
behalf concerning that investigation.
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x

Gawker has served discovery requests on plaintiff based on his recently produced
telephone records, asking him to identify the people with whom he spoke and
exchanged text messages during certain key time periods and whether those
communications concerned relevant topics. Depending on his responses, Gawker
may seek discovery from newly identified witnesses.

x

Gawker is in the process of compiling some of plaintiff’s media appearances from
October 2012 and might serve several subpoenas seeking copies of those
appearances if they cannot otherwise be obtained. In that regard, several weeks
ago, Gawker asked plaintiff to stipulate to the authenticity of certain media
broadcasts for use at trial (and likely will ask him to stipulate to the authenticity
of other records). Thus far, plaintiff has not responded to that request. If plaintiff
declines, Gawker will need to issue subpoenas to records custodians seeking
depositions or certifications of authenticity.

x

Finally, once the Report and Recommendation on this issue is entered and
becomes final, and the relevant records are produced, Gawker will continue
plaintiff’s deposition to question him about discovery that was pending at the time
of his initial deposition (i.e., the records plaintiff produced pertaining to the FBI
investigation, any records produced by the government pursuant to the
forthcoming FOIA request, plaintiff’s telephone records, and new records
produced by EJ Media and Elizabeth Traub).

While we will obviously defer to plaintiff and his counsel on their discovery plans, at this
time we understand the following:
x

Plaintiff has sought leave to serve an additional 30 interrogatories from Gawker,
which Your Honor has recommended. Gawker filed exceptions to that
recommendation based principally on plaintiff’s failure to show good cause for
needing additional interrogatories, including by submitting the proposed
interrogatories so that the Court could evaluate whether they were in fact
necessary. Those exceptions are pending before Judge Campbell.

x

Plaintiff has issued notices of intent to serve two document subpoenas on
California companies (one on Google Inc. and another on Fastly, Inc.). Gawker
has served objections to these subpoenas, and the parties are in the process of
meeting and conferring about them.

x

In our discussions in July, plaintiff’s counsel informed us that plaintiff might take
as many as 6 or 7 more depositions of third parties before fact discovery ends.

While all parties have expressed their desire to proceed expeditiously through the
remaining fact discovery, realistically both sides will need a reasonable time to complete this
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discovery. That process is likely to take longer than in typical cases. First, if history is any
guide, issues are likely to arise that require the Court’s intervention. Indeed, although the parties
have been working together to narrow their areas of dispute, throughout the course of this
litigation, many discovery requests and proposed subpoenas have spawned motions practice, and
in some instances have resulted in litigating exceptions and/or appeals, often taking many
months to resolve. Litigating these motions and appeals has caused discovery to take longer than
in most cases in which we have been involved. In addition, with respect to third-party discovery,
once any objections lodged by a party are resolved, the third-party witnesses themselves might
object or file motions for protective orders, potentially further delaying discovery.
Second, scheduling the depositions of third-party witnesses likely will be challenging.
We will need to coordinate the schedules of the witnesses, the parties’ attorneys, and Your
Honor. The scheduling will be complicated further by the fact that a number of the witnesses
reside outside Florida.
Third, some of the future discovery outlined above is contingent on other discovery being
produced first, some of which is the subject of outstanding subpoenas and discovery requests,
some of which is the subject of ongoing motions practice, and some of which cannot logically
proceed until the parties review what information is in the records the government produces in
response to the FOIA request.
After fact discovery closes, the parties will need time for expert discovery, including
rebuttal designations and depositions. In discussions between counsel, plaintiff has stated that he
likely will designate two damages experts, as well as a journalism expert. Depending on the
nature of plaintiff’s designations, Gawker likely will designate between one and three experts.
Once fact and expert discovery is completed, Gawker plans to file a summary judgment
motion. Even if that motion is not granted in full, the Court’s ruling may well narrow the claims
that will proceed to a jury and certainly will shape the issues for trial.
If the case proceeds beyond summary judgment, the Court will need to rule on a variety
of motions in limine submitted by both parties. Given the nature of the case, the motions in
limine are likely to raise significant legal and evidentiary issues. Indeed, Judge Campbell
already has noted that the pretrial motions are expected to raise “non-standard” issues. The
rulings on those motions could greatly alter the parties’ presentations to the jury. Therefore, the
schedule should provide sufficient time for the Court to consider those motions and, after its
rulings are issued, for the parties to prepare for trial in light of them. Although we will obviously
let them speak for themselves, it is our understanding from our discussions with plaintiff’s
counsel that they also believe that allowing time for the parties to adjust their trial preparations
based on rulings on the motions in limine is important given the unique nature of the anticipated
motions.
Like plaintiff, Gawker is eager for this case to be resolved on the merits. While we
firmly believe that plaintiff’s claims are not viable as a matter of law, if his case is not dismissed,
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we are eager to defend Gawker’s publication as a matter of fact. But, given the procedural
history of the case, much work remains to be done before trial. When the time comes to set a
pretrial and trial schedule, Gawker respectfully requests that the schedule provide realistic time
periods to complete the remaining discovery and for the parties to litigate the pretrial issues so
that any trial can proceed efficiently.
We would be pleased to discuss this further at the conclusion of the upcoming motions
hearing or, if there is insufficient time to do so then, at another time that is convenient for Your
Honor.
Respectfully submitted,
LEVINE SULLIVAN KOCH & SCHULZ, LLP

By:
Seth D. Berlin
Michael Berry
cc:

Counsel of Record (via email)
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October 15, 2014
VIA EMAIL & FEDEX
The Honorable James R. Case
205 Palm Island NW
Clearwater, FL 33767
Seth D. Berlin, Esq.
Michael D. Sullivan, Esq.
Alia L. Smith, Esq.
LEVINE SULLIVAN et al.
1899 L. Street, NW, Suite 200
Washington, DC 20036

Gregg D. Thomas, Esq.
Rachel E. Fugate, Esq.
THOMAS & LOCICERO PL
601 S. Boulevard
Tampa, Florida 33606

Michael Berry, Esq.
Paul J. Safier, Esq.
LEVINE SULLIVAN et al.
1760 Market Street
Suite 1001
Philadelphia, PA 19103

Julie Ehrlich, Esq.
LEVINE SULLIVAN et al.
321 West 44th Street
Suite 1000
New York, NY 10036

Re:

Terry Gene Bollea v. Heather Clem, Gawker Media LLC, et al
Circuit Court of the Sixth Judicial Council in and for Pinellas County, Florida
Case Number 12012447CI-011

Dear Judge Case and Counsel:
We write in response to Gawker’s counsel’s October 10, 2014 letter regarding setting a
trial date and discovery schedule for this matter. As a preliminary matter, we note that this
lawsuit has now been pending for two years exactly, as of this week. Gawker’s letter does not
appear to request anything from Judge Case or the parties, but it does reveal that Gawker will
take whatever measures are available to delay (and altogether avoid) a trial on the merits, so that
its counsel can continue to run up the costs of this litigation—and their attorneys’ fees, paid for
by insurance—in hopes that Mr. Bollea will never get to trial, and that the extreme delay and
cost of litigation will force him to finally bend to the financial pressures of this litigation, and
either dismiss his lawsuit, bankrupt himself in the process, or accept whatever lowball settlement
Gawker is willing to offer him. Gawker’s efforts to perpetually delay a trial in this case, and
severely prejudice Mr. Bollea in the process, should not be permitted.
Mr. Bollea therefore requests that Judge Case recommend the following Discovery Plan
for this matter, to ensure that it proceeds to trial in a timely and cost-efficient manner:
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First, recommend a two week trial date to commence on June 1, 2015, which is more
than seven months from now. For the past six months, Mr. Bollea’s counsel has asked Judge
Campbell, and Judge Case, for a trial date. On October 22, 2014, Judge Campbell will hear Mr.
Bollea’s motion to set a trial date on June 1, 2015, and to sever from the case defendant Kinja
KFT (which is currently appealing Judge Campbell’s denial of Kinja’s motion to dismiss), so
that the matter against Gawker and its employees, Nick Denton and A.J. Daulerio, and defendant
Heather Clem, can proceed to trial next year. Also on October 22, Judge Campbell will hear Ms.
Clem’s motion to dismiss, as well as Gawker’s Exceptions to Judge Case’s Recommendation to
permit Mr. Bollea leave to propound 30 additional interrogatories.
Second, based on a June 1, 2015 trial date, Mr. Bollea requests a pre-trial schedule, and
proposes the following dates:
EVENT

PROPOSED DATE

Non-Expert Discovery Cut-Off Jan. 26, 2015
[18 weeks before trial]
Expert Disclosure (Initial)

Feb. 9, 2015
[16 weeks before trial]

Expert Disclosure (Rebuttal)

March 2, 2015
[13 weeks before trial]

Expert Discovery Cut-Off

April 20, 2015
[6 weeks before trial]

Last Date to Hear Motions

May 1, 2015
[30 days before trial –
Judge Campbell’s stated
preference]

Final Pretrial Conference

May 19, 2015
[per Judge Campbell’s
calendar]
June 1, 2015
(Trial estimate: 2 weeks)

Jury Trial Date

Third, Mr. Bollea requests a Discovery Plan that is reasonable for this case. After nearly
two years of active discovery, and following the completion of the depositions of all parties and
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witnesses with first-hand knowledge of the facts relevant to this case (with the sole exception of
Heather Clem), the only remaining matters for fact discovery are:
(a) Heather Clem’s deposition;
(b) Mr. Bollea’s third day of deposition, regarding limited subject areas; and
(c) follow-up and clarifying written discovery requests.
These can easily be completed by the end of January 2015. Any argument otherwise is
unfounded. Moreover, the delay in completing this remaining discovery is due to Gawker’s own
delay tactics. For example:
1. It has been seven months since Heather Clem unilaterally canceled her previouslyscheduled deposition. Gawker has not brought a motion to compel her deposition or
even asked Mr. Bollea’s counsel for their available dates for her continued deposition.
2. Gawker filed exceptions to Judge Case’s recommendation that Mr. Bollea be allowed
to propound 30 additional interrogatories to Gawker. As a result, the parties have
been required to engage in formal motion practice, set a hearing before Judge
Campbell, and appear in Florida for oral argument—all on a minor discovery issue.
3. The extensive non-party discovery sought by Gawker is completely unnecessary and
designed for no other purpose than to: delay trial; needlessly increase costs on Mr.
Bollea (while Gawker’s costs are paid for by insurance) so that the case becomes too
expensive for Mr. Bollea to continue, thus forcing him to give up; and engage in an
unwarranted fishing expedition.
Regarding Gawker’s discovery tactics, Gawker noticed its intent to serve 14 non-party
subpoenas in July of this year—one year and six months into the discovery process. All or
nearly all of these 14 non-parties were known to Gawker as of the time discovery began. It was
not until Mr. Bollea’s counsel began to actively press for the scheduling of a trial date that
Gawker commenced non-party discovery.
The names on Gawker’s very long list of potential deponents reveal that the non-party
discovery is a sideshow designed to delay trial, run up costs, and misdirect the court’s and
parties’ attention from the matters that are actually at issue in this litigation. This case is about
whether Gawker is liable to Mr. Bollea for its six-month publication of an unauthorized,
clandestinely-recorded, one minute and forty-one seconds of explicit footage of Mr. Bollea
naked and engaged in private, consensual sexual relations in a private bedroom. This case is not
about:
x
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undisputed that Gawker obtained a 30 minute sex tape from Tony Burton of the
Buchwald Agency in New York; edited the footage into a 1 minute and 41 second
“highlight reel” (the term used by Gawker’s own editor-in-chief A.J. Daulerio);
and published it for six consecutive months at Gawker.com, where millions of
people watched it. Documents produced by Burton and the Buchwald Agency
show that Mike “Cowhead” Calta (Bubba Clem’s on-air competitor) was involved
in sending the 30-minute tape to his agent Burton, who then sent the tape to A.J.
Daulerio of Gawker. Given that Gawker admits that it received, edited and
posted the sex video, it would serve no purpose in this case for Gawker to depose
every person who was in any way involved in the chain of custody before Gawker
received it, and doing so would be unnecessary, unduly burdensome and costly.
x

The extortionist who was the subject of the FBI investigation. The extortionist’s
documents have been produced by Bollea and his counsel. The FBI and U.S.
Attorneys’ Office are being asked by Gawker to produce their records pursuant to
a FOIA request (and it is unclear if the government offices in Washington D.C.
that review FOIA requests will decide to turn over any such documents and, if so,
which documents and when). In any event, taking a deposition of the
extortionist’s counsel, Keith Davidson, and Mr. Bollea’s counsel, David Houston,
who represented Mr. Bollea in connection with the extortion attempt, is
unnecessary, harassing to Mr. Bollea and his counsel, and unduly burdensome and
costly.

x

The names of every person that Mr. Bollea ever spoke to or texted with in March,
April and October 2012. Mr. Bollea is responding to discovery and providing all
information in his possession regarding same; however, for Gawker to seek to
depose people just because they spoke to or texted with Mr. Bollea during this
time period is unnecessary, harassing to Mr. Bollea and the non-parties, an
interference with Mr. Bollea’s business and personal relationships with these nonparties, and unduly burdensome and costly.

x

Mr. Bollea’s publicist (Elizabeth Rosenthal Traub and her company EJ Media).
She has produced all of her documents relating to this lawsuit and its subject
matter, including all of her communications with Mr. Bollea’s counsel–ordered to
be produced by a New York trial court judge. There is nothing in those
documents relating to Gawker’s liability, defenses, or Mr. Bollea’s damages, that
would warrant a deposition of Ms. Traub, and deposing her is completely
unnecessary, unwarranted, harassing to Mr. Bollea and Ms. Traub, an interference
with Mr. Bollea’s business relationship with her, and unduly burdensome and
costly.

x

Mr. Bollea’s media tour for the TNA Bound for Glory pay-per-view event, which
was pre-scheduled months in advance. Mr. Bollea and the non-parties have
produced all of their documents regarding same. There is no justification for
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people associated with TNA, including TNA’s former employee, to be deposed.
It is unnecessary, harassing to Mr. Bollea and the non-parties, an interference with
his business relationship with TNA, and unduly burdensome and costly.
Even though none of the foregoing topics is in any way relevant to the issues in this case
(Gawker’s liability, Gawker’s alleged First Amendment defenses, and Mr. Bollea’s damages),
each of these issues is the subject of the long bullet-pointed list of “remaining discovery” listed
at pages 2–4 of Gawker’s October 10 letter. Gawker wants to make this case about anything
other than what the case is actually about: Gawker’s unauthorized publication of the sex video;
its willful refusal to comply with Mr. Bollea’s repeated demands to take it down; Gawker’s
alleged First Amendment defenses; and Mr. Bollea’s damages. Gawker should not be permitted
to continue to use such peripheral matters to justify unnecessary and oppressive discovery, for
the purpose of perpetually delaying a trial on the merits (in a case that is now two years old), and
oppressively increasing litigation costs to make it impossible for Mr. Bollea to continue, so that
Gawker will win by attrition, rather than on the merits.
Importantly, this case is about Gawker’s acts that violated Mr. Bollea’s privacy rights
and caused him substantial damages. Yet at every turn, Gawker has sought to use this litigation
as a means to repeatedly punish Mr. Bollea for bringing this case, seeking to violate his personal,
financial and sexual privacy, and seeking to interfere with his personal and business
relationships, cause harm to his career, harass him with numerous sets of written discovery,
multiple long days of a videotaped deposition, repeated meritless motions seeking terminating
sanctions, endless nonparty discovery and depositions, at a substantial cost, both economic and
psychological. All this, together, amounts to continued injustice by Gawker against Mr. Bollea.
The end result is justice turned on its head—where a plaintiff, wronged by a defendant, is forced
to undergo a process that is so long in duration (well over 2 years), so expensive, so
inconvenient, harassing and oppressive, and so threatening to the plaintiff’s career, that seeking
and obtaining justice becomes a virtual impossibility. No defendant should be permitted to use
the process in such a way, and no plaintiff should be denied justice in this way.
The remaining legitimate discovery in this case easily can be completed in time for a
June 1, 2015 trial. Mr. Bollea has not asked for any depositions in the past six months, and is in
the process of completing expert-related discovery, including interrogatories regarding same, and
document subpoenas to Google Inc. and Fastly, Inc. (Gawker’s contention that Mr. Bollea
intends to seek 6–7 depositions is completely inaccurate; none have been noticed or requested.)
Fourth, as part of a Discovery Plan, there should be a reasonable limit on the number of
depositions that each side can take, and a reasonable amount of time allowed for each such
deposition, so that the matter can proceed in a timely and cost-efficient manner. Mr. Bollea
proposes that each side be allowed a total of ten (10) depositions, each limited to seven hours
taken in one single day or broken into two consecutive days, in accordance with Federal Rule of
Civil Procedure, Rule 30. The notes to Rule 30 provide that one “objective” of the tendeposition limit “is to emphasize that counsel have a professional obligation to develop a

{BC00056208:1}

October 15, 2014
Judge James R. Case et al.
Page 6

Highly Confidential—Attorneys’ Eyes Only

mutual cost-effective plan for discovery in the case.” (Emphasis added.) That is what Mr.
Bollea seeks by requesting this Discovery Plan.
Without a limit on the number of depositions, Gawker will abuse the procedure and seek
to take live depositions of every person whose name has appeared in any papers filed in this case,
starting with the 13 additional deponents expressly identified in Gawker’s October 10 letter. 1
The resulting costs, inconvenience, burden, harassment and oppression, against Mr. Bollea and
the non-parties, will be astronomical. Moreover, the scheduling of all such depositions, based on
the schedules of the non-parties, defense counsel (which already has delayed seven months in the
rescheduling of Heather Clem’s deposition alone), plaintiff’s counsel, and Judge Case, and given
that these depositions would take place throughout the United States, will cause potentially years
of further delay. Moreover, the costs of having litigation counsel and Judge Case travel to and
attend each of the depositions, and for each side to be required to pay one-half of Judge Case’s
time to do the same, will exponentially increase the costs of this case.
The Florida Bar’s Guidelines for Professional Conduct provide that “[d]epositions should
be taken only when actually needed to ascertain facts or information or to perpetuate testimony.
Depositions never should be used as a means of harassment or to generate expense.”
(Emphasis added.) The depositions that Gawker seeks to take are not “actually needed to
ascertain facts or information” relevant to the claims or legitimate defenses in the case. As
explained above, this case is not about who stole the video from Bubba Clem, or how many
videos an unrelated extortionist brought to an FBI sting, etc., and depositions on such peripheral
topics are intended, not to ascertain relevant facts or information or perpetuate relevant
testimony, but rather as a means to harass and generate unnecessary expense, in direct
contravention of Florida’s Guidelines for Professional Conduct.
In light of the fact that Gawker’s insurance carrier is paying its defense costs, which
allows Gawker to file countless motions, exceptions, and appeals, and serve countless subpoenas,
take countless depositions, and otherwise ensure that discovery (and its related costs) will go on
(and up) indefinitely, reasonable limitations need to be placed on the remaining discovery in
this case. Otherwise, Gawker will continue to cast a wider and wider net, and seek to take more
and more discovery, and the process will take many more years to complete, and become cost
prohibitive to Mr. Bollea, thus resulting in a denial of justice, by default.

1

Heather Clem, Jennifer Bollea, Elizabeth Traub, EJ Media, two Cox Media employees, Jules
Wortman Pomeroy, Brent Hatley, Tom Bean, Matt Loyd, Keith Davidson, David Houston and
David Houston’s law firm.
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This case, on its two-year anniversary, needs to finally proceed toward a trial on the
merits, and pursuant to a Discovery Plan that is reasonable. We look forward to discussing these
matters with you during the telephonic hearing on October 20, 2014.

Very truly yours,

CHARLES J. HARDER Of
HARDER MIRELL & ABRAMS LLP

cc:

Barry A. Cohen, Esq. (via email)
Michael W. Gaines, Esq. (via email)
Ken Turkel, Esq. (via email)
Christina Ramirez, Esq. (via email)
David Houston, Esq. (via email)
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DQGH[SUHVVO\UHIHUHQFHGDQG, PTXRWLQJIURP
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GRFXPHQWVHYHQWKRXJKWKH\ZHUHSODLQO\
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ZHODWHUOHDUQHGDW0U&OHP VGHSRVLWLRQ



$QGWKHQZHKDYHDQRWKHUKHDULQJEHIRUH<RXU
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JLYHDQ\PRUHLQIRUPDWLRQWKDQZH YHDOUHDG\



JLYHQ4XRWH:H YHDFWXDOO\EHHQIRUWKFRPLQJ



ZLWKWKHLQIRUPDWLRQZHKDYH



/HVWWKHUHEHQRVXJJHVWLRQWKDWSHUKDSVWKDW



ZDV\RXNQRZDVHULHVRIFDUHOHVVRIIWKHFXII



FRPPHQWVWKHZULWWHQUHVSRQVHZKLFKRQH
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+RQRU4XRWH0U+DUGHU, PWDNLQJ\RXDW\RXU



ZRUGWKHSODLQWLIIGRHVQRWKDYHDQ\RIWKH



LQIRUPDWLRQ$QGKHUHSUHVHQWHGWKDWKHGRHVQRW



DQGWKDWKHGRHVQ WKDYHDFFHVVWRLWDQGWKDW



KH VLQFDSDEOHRIIXUQLVKLQJDQ\RIWKHGLVFRYHU\



\RX YHUHSUHVHQWHG



<RXU+RQRUWKHQZHQWRQWRDGGZKDWLV



GHVFULEHGDVDYHU\VWURQJFDYHDWQDPHO\,ILW



LVGHWHUPLQHGWKDWKHKDVEHHQOHVVWKDQFDQGLGRU



KRQHVWLQWKHVHSURFHHGLQJVDQGZLWKWKH&RXUW



VDQFWLRQVZRXOGIROORZLQFOXGLQJOLNHO\D



SUHFOXVLRQRUGHU



1RZRQWKDWVDPHGD\RQ)HEUXDU\WKDW



WKH)HEUXDU\WKKHDULQJ<RXU+RQRUKHDUGRXU



PRWLRQWRFRPSHOGLVFRYHU\RQWKUHHDGGLWLRQDO



VHWVRIWKHUHTXHVWV,WKLQNLWWRWDOVDERXW



ILYHUHTXHVWV$QGWKH\VRXJKWWKUHHFDWHJRULHV



RILQIRUPDWLRQRIGRFXPHQWVRQHODZHQIRUFHPHQW



FRPPXQLFDWLRQVWZRWHOHSKRQHUHFRUGVDQG



WKUHHPHGLDDSSHDUDQFHV



1RZLW VRXUSRVLWLRQWKDWZHKDGDOUHDG\



DVNHGIRUUHTXHVWVWKDWZRXOGKDYHHQFRPSDVVHG



WKLV%XWVRWKDWWKHUHLVQRPLVXQGHUVWDQGLQJ

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



ZHEURXJKWDVHFRQGVHWRIUHTXHVWV



:LWKUHVSHFWWRWKHODZHQIRUFHPHQWUHFRUGV



%ROOHDDQGKLVFRXQVHODVVHUWHGWKDWWKH



JRYHUQPHQWZDVLQYROYHGLQDQDFWLYH



LQYHVWLJDWLRQDQDFWLYHODZHQIRUFHPHQW



LQYHVWLJDWLRQDQGWKDW*DZNHUZDVDWWHPSWLQJWR



LQWHUIHUHZLWKWKDWLQYHVWLJDWLRQLQZKLFKLWZDV



OLNHO\DWDUJHWRUDVXEMHFW



1RZZH YHVLQFHXQUDYHOOHGWKDWDQGOHDUQHG



WKDW*DZNHUZDVQRWDWDUJHWRUDVXEMHFW:H



OHDUQHGLQWKHLQYHVWLJDWLRQWKDWWKH\KDGDOUHDG\



PRQWKVEHIRUHGHFOLQHGSURVHFXWLRQDQGWKDWLWZDV



QRWDSUREOHPZLWKWKHJRYHUQPHQWLIHLWKHURI



WKRVHGRFXPHQWVZHUHSURGXFHGRULIDQ\RIWKH



ZLWQHVVHVWKDWZHUHLGHQWLILHGLQWKHGRFXPHQWV



FRXOGEHFRQVXOWHG%XWWKHXSVKRWRILWZDVE\



WHOOLQJ<RXU+RQRUWKDWWKH\ZHUHWU\LQJWRDYRLG



SURGXFLQJWKHVHGRFXPHQWVDQGLQRXUYLHZPDNLQJ



XSDVWRU\WRGRVR



:HWKHQKDYHDVHULHVRIUHODWHGWRWKH)%,



LQYHVWLJDWLRQDQGWKLVKDSSHQHGRYHUVHYHUDO



KHDULQJVEXWOHWPHSDXVHLQWKLVQRZ:HKDYHD



VHULHVRIIOLSIORSVRQZKDWWKLVLQYHVWLJDWLRQLV



DERXW



7KHILUVWWLPHFRPHVXSDWDKHDULQJDIHZ

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



ZHHNVHDUOLHUDWWKHHQGRI-DQXDU\ZKHUHZHZHUH



WDONLQJDERXWZKHWKHURUQRWWRFRPSHOWKH



SODLQWLIIDQGKLVODZ\HUVWRSURYLGH



DXWKRUL]DWLRQVWRJHWGRFXPHQWVGLUHFWO\IURPWKH



)%,$QGWKH\VDLG,W VTXRWHSXUHVSHFXODWLRQ



WKDWWKH)%,LQYHVWLJDWLRQLVLQDQ\ZD\UHODWHG



WRWKHFLYLOODZVXLW



$QGWKH\GLGWKDWHYHQWKRXJKWKH\NQHZLW



LQFOXGHGVLJQLILFDQWLQIRUPDWLRQDERXWWKHVH[XDO



UHODWLRQVKLSEHWZHHQ0U%ROOHDDQG0V&OHPWKH



UHFRUGLQJVRIWKRVHHQFRXQWHUVDQGWKH



GLVVHPLQDWLRQRIWKRVHUHFRUGLQJVDOOWRSLFVWKDW



-XGJH&DPSEHOOKDGDOUHDG\GHWHUPLQHGZHUHLQ



IDFWUHOHYDQWWRWKLVODZVXLW



,QDODWHUDIILGDYLWVXEPLWWHGWR



-XGJH&DPSEHOOWKH\UHYHUVHGFRXUVHDQGVDLGWKDW



WKH)%,LQYHVWLJDWLRQIRFXVHGRQTXRWHWKH



VRXUFHDQGGLVWULEXWLRQRIWKHVHFUHWO\UHFRUGHG



VH[WDSHWKDWLVWKHVXEMHFWRIWKLVODZVXLW6R



WKH\DGPLWWKDWLWUHODWHV



$QGWKHQZKHQZHJHWWR$SULODQG, P



JRLQJWRFRPHEDFNWR$SULOLQDPLQXWHEXWZKHQ



ZHJHWWRWKH$SULOKHDULQJWKH\UHYHUVHFRXUVH



DJDLQDQGWROG-XGJH&DPSEHOOWKDWWKH)%,



GRFXPHQWVZHUHQRWUHOHYDQW6KHRIFRXUVH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



GLVDJUHHGDQGRUGHUHGWKHPSURGXFHGDIILUPLQJ



\RXURUGHURQWKDWVXEMHFW%XW,MXVWZDQWHGWR



SDXVHRQWKLVEDFNDQGIRUWKDERXWWKHVH)%,



GRFXPHQWV



7XUQLQJEDFNWRWKH)HEUXDU\WKKHDULQJ



WKHVHFRQGWRSLFZHWRRNXSZDVSODLQWLII VPHGLD



DSSHDUDQFHVWRGLVFXVVWKHYLGHRWKH*DZNHU



VWRU\$QG0U+DUGHUUHSUHVHQWHGWKDWWKH



SODLQWLIIKDGQRVXFKGRFXPHQWV+HGLGQ W



GLVFORVHDWWKDWWLPHWKDWKHKDGGRFXPHQWVLQKLV



RZQILOHVWKDWZHUHFRPPXQLFDWLRQVZLWK



SODLQWLII VSXEOLFUHODWLRQVFRQVXOWDQWLQFOXGLQJ



WKHSUHVVFRQIHUHQFHWKDW0U%ROOHDKDGZLWKKLV



FRXQVHODQQRXQFLQJWKHILOLQJRIWKLVDFWLRQZKHQ



LWZDVILUVWILOHGLQIHGHUDOFRXUW$QG



LQVWHDGDV,PHQWLRQHGHDUOLHUZHOHDUQHGDERXW



WKDWWKURXJKDVXESRHQDWRWKHSXEOLFLVWKHUVHOI



$QGWKHQWKHWKLUGWRSLFDWWKDW)HEUXDU\



KHDULQJZDVWKHWHOHSKRQHUHFRUGVDQG\RXUXOHG



WKDWWKH\QHHGHGWREHSURGXFHG$QGLQVRGRLQJ



ZHKDGDQDUJXPHQWDJDLQDERXWWKHVFRSHRIZKDW



QHHGHGWREHSURGXFHG$QGWKHSODLQWLIIWRRNWKH



SRVLWLRQWKDWWKH\VKRXOGRQO\KDYHWRSURGXFH



WHOHSKRQHUHFRUGVDQGWHOHSKRQHLQIRUPDWLRQ



UHODWHGWRFDOOVZLWKSHRSOHWKDWWKH\GHHPWREH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



UHOHYDQWZLWQHVVHVWRWKLVFDVHDQGRWKHUZLVH



WKH\VKRXOGQ WGRVR



:HRIFRXUVHWRRNWKHSRVLWLRQWKDWWKDW V



QRWKRZGLVFRYHU\ZRUNVDQGWKDWZHGRQ W



W\SLFDOO\GRLWEDVHGRQWKHSODLQWLII



GHWHUPLQLQJ\RXNQRZZKDWZLWQHVVHVWKH\WKLQN



DUHUHOHYDQW$QG\RXDJUHHGZLWKXVDQGGLUHFWHG



WKDWWKH\DOOEHSURGXFHGDV<RXU+RQRUNQRZV



7KDWZDVWKHQDIILUPHGE\-XGJH&DPSEHOO



%XWWKDWWKHQEULQJVXVDFRXSOHZHHNVODWHU



WRWKHSODLQWLII VGHSRVLWLRQZKLFKZHKDGKHUH



LQWKLVURRP$QGZLWKUHVSHFWWKRVH



PLVUHSUHVHQWDWLRQVFRQWLQXHGLQKLVVZRUQ



WHVWLPRQ\)LUVW0U%ROOHDGHQLHGDQ\NQRZOHGJH



RIDQ\RWKHUUHFRUGLQJV6HFRQGKHGHQLHGDQ\



NQRZOHGJHRIWKHGDWHVRIWKHUHFRUGLQJV



+LVWHVWLPRQ\LV, PQRWJRRGZLWKGDWHV



6RZHVDLG$UHWKHUHGRFXPHQWVWKDWZRXOG



KHOS\RXUHIUHVKRUSLQGRZQZKDWWKHGDWHVRI



WKHVHUHFRUGLQJVZHUH"



$QGKHVDLGWKHUHZHUHQ WDQ\



7KHQWKHUHZHUHDVHULHVRITXHVWLRQVDERXW



WKH)%,LQYHVWLJDWLRQZKLFKGUHZDEXQFKRI



REMHFWLRQVIURP0U+DUGHUDQGLQVWUXFWLRQVWR



0U%ROOHDWRVD\,I\RXOHDUQHGWKLVLQIRUPDWLRQ

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



IURP\RXUFRXQVHOLW VSULYLOHJHG



1RZ<RXU+RQRUZH YHKDGVRPHRSSRUWXQLW\



WRJREDFNDQGORRNDWWKDWSULYLOHJHTXHVWLRQ



$QGZLWKUHVSHFWZHDFWXDOO\WKLQNWKDWZHKDG



WRGRLWRQWKHIO\EXWZHDFWXDOO\WKLQNWKDW



WKHLQIRUPDWLRQWKDW\RXOHDUQIURP\RXUODZ\HU



IDFWVWKDW\RXOHDUQIURP\RXUODZ\HUDUHLQ



IDFWQRWSULYLOHJHG%XWZH UHQRWKHUHWRGD\WR



GHEDWHWKDW7KHTXHVWLRQLV,VLWDIDFWXDO



TXHVWLRQ":KHQ0U%ROOHDWHVWLILHGWKDWKH



OHDUQHGWKHVHIDFWVVROHO\IURPKLVODZ\HUZDV



WKDWWUXWKIXO"



$QGZHQRZNQRZIURPWKH)%,GRFXPHQWVDQG



IURPWKHLUVXSSOHPHQWDOVZRUQLQWHUURJDWRU\



DQVZHUVWKDWKHKDGDVHULHVRIPHHWLQJV



SHUVRQDOO\ZLWKWKH)%,LQDGYDQFHRIWKHVWLQJ



RSHUDWLRQWKDWKHKDGDPHHWLQJWKHGD\EHIRUH



WKHVWLQJRSHUDWLRQWKDWKHSHUVRQDOO\



SDUWLFLSDWHGLQWKHVWLQJRSHUDWLRQDQGWKDWKH



SHUVRQDOO\VLJQHGDQDJUHHPHQWWKDWZDVDWWKH



KHDUWRIWKHVWLQJRSHUDWLRQDWWHPSWLQJWRREWDLQ



WKHWDSHVIURP0U'DYLGVRQDQG0U'DYLGVRQ V



FOLHQW



$QGWKHQGHVSLWH0U+DUGHU VUHSHDWHG



UHSUHVHQWDWLRQVDFRXSOHZHHNVHDUOLHUDWWKH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



KHDULQJWKDWWKH\KDGH[KDXVWLYHO\VHDUFKHGIRU



UHVSRQVLYHUHFRUGVDQGGLGQ WKDYHDQ\WKLQJHOVH



SODLQWLIIWHVWLILHGDWWKHGHSRVLWLRQWKDWKH



KDGQ WVHDUFKHGKLVHPDLOWKDWKHKDGQ W



SUHVHUYHGKLVWH[WVLQFOXGLQJKDYLQJVHQWWKHP



DQGWKHQGHVWUR\HGWKHPVRWKDWZKHQ\RXKLWWKH



ORDGPRUHPHVVDJHVEXWWRQWRVHHLIWKHUHZDV



DQ\WKLQJHOVHZHFRXOGQ WGRWKDWDQ\PRUHDQG



WKDWKHKDGGLVFDUGHGKLVFDOHQGDUV+HDOVRKDG



QRH[SODQDWLRQZK\WKHPHGLDLWLQHUDU\WKDWZHJRW



OLWHUDOO\WKHGD\EHIRUHWKHGHSRVLWLRQZKLFKRQ



LWVIDFHVKRZVWKDWLWZDVHPDLOHGGLUHFWO\WR



0U%ROOHDMXVWGD\VEHIRUHWKLVODZVXLWEHJDQ



ZDVQ WSUHVHUYHG



$QG<RXU+RQRUZKHQWKHLVVXHRIWKH1ZRUG



FDPHXSDQGWKLVZDVDW0U&OHP VGHSRVLWLRQ



ILUVWWKHSODLQWLIIDQGKLVFRXQVHORQFH



DJDLQFRQFHDOHGNQRZOHGJHRIPXOWLSOHWDSHV



VD\LQJ\RXNQRZWKHUHZDVRQO\RQHWDSHIURP



ZKLFKWKHH[FHUSWVZHUHPDGHDQGWKDWWKDWWDSH



GRHVQ WKDYHDQ\RIWKHODQJXDJHRQLWVRZH



VKRXOGQ WEHDEOHWRDVNWKHTXHVWLRQVHYHQ



WKRXJKDWWKHWLPHWKH\ZRXOGKDYHNQRZQWKDW



WKHUHZHUH\RXNQRZWUDQVFULSWWKHUHZDVD



WUDQVFULSWRIWZRRWKHUWDSHVZKLFKLQFOXGHGWKLV

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



ODQJXDJHDQGH[SODLQVWKDW0U&OHP VSLYRWDO:H



FDQJHWULFKRIIRIWKLVFRPPHQWZDVRQLWVIDFH



QRWDERXWWKHIDFWWKDW0U%ROOHDKDGKDGDQ



DIIDLUZLWK0V&OHPDQGVH[GHSLFWHGRQWKLV



WDSHEXWZDVDERXWKLVXVHRIUDFLVWODQJXDJHRQ



WKHWDSH



$QGWKDWWHVWLPRQ\, PVRUU\WKDW



LQIRUPDWLRQKDGZHEHHQDEOHWRJHWLWDQGJHWDW



LWZRXOGKDYHVXEVWDQWLDOO\XQGHUFXW0U&OHP V



WHVWLPRQ\DQGWKHSODLQWLII VWHVWLPRQ\DERXWZKDW



DJUHDWUROHPRGHOKHLVDQGZKDWDJUHDWIDWKHU



KHLVZKLOHKH VGHSLFWHGRQWKLVWDSHXVLQJ



UDFLVWODQJXDJHWRWDONDERXWKLVGDXJKWHUDQGKHU



ER\IULHQG



$QG\RXNQRZDV,VDLGPRVWRIWKH



TXHVWLRQRQZKHWKHUWRSURGXFHWKDWGRFXPHQW



ZH OOUHVHUYHRQLWXQWLOZHJHWWRWKHQH[W



PRWLRQ%XWMXVWLQWHUPVRIEHLQJSDUWRID



SDWWHUQRIQRWEHLQJFDQGLGZLWK<RXU+RQRUDQG



ZLWK-XGJH&DPSEHOO,GRIHHOWKDW,ZDQWHGWR



PHQWLRQWKDW



7KHQZHJHWWR$SULOUG:HKDYHDKHDULQJ



LQIURQWRI-XGJH&DPSEHOOWKHSULPDU\SXUSRVHRI



ZKLFKLVDGLVSRVLWLYHPRWLRQDPRWLRQWRGLVPLVV



E\WKH*DZNHUGHIHQGDQWVEXWZHDOVRWDNHXS

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



GLVFRYHU\PRWLRQV$QGWKHFRXUW-XGJH&DPSEHOO



DIILUPHG<RXU+RQRU VUHSRUWDQGUHFRPPHQGDWLRQ



GLUHFWLQJWKHSURGXFWLRQRIWKH)%,UHFRUGV



SURGXFLQJPHGLDDSSHDUDQFHLQIRUPDWLRQSURGXFLQJ



WKHSKRQHUHFRUGVZKLFKUHMHFWVWKHDUJXPHQWWKDW



WKHSKRQHUHFRUGVQHHGWREHOLPLWHGWRMXVW



SHRSOHWKH\MXVWGHHPWREHZLWQHVVHV



$QGWKHQWKHSODLQWLIILQRXUMXGJPHQW<RXU



+RQRUFRQWLQXHVWRWKXPELWVQRVHDWWKRVH



RUGHUV:H UHQRZWKUHHPRQWKVSDVWWKDWGDWH,



WKLQNLW VZLWKLQDFRXSOHGD\VVK\RIWKUHH



PRQWKVSDVWWKDWGDWH$QGZHVWLOOGRQ WKDYH



DOORIWKHGRFXPHQWV:H UHVWLOOZDLWLQJRQVRPH



SKRQHUHFRUGV$QGWKHSKRQHUHFRUGVWKDWZHGR



KDYHKDYHDOOEHHQUHGDFWHGH[FHSWIRUWZRRU



WKUHHFDOOHUV1RZWKH\ZRXOGWHOO\RX:HOOZH



ILOHGWKHPRWLRQIRUSURWHFWLYHRUGHUZKLFKZH OO



JHWWRQH[WEXWLQWKHPHDQWLPHWKHUHLVDQ



H[LVWLQJFRXUWRUGHUWKDWKDVQRWEHHQFRPSOLHG



ZLWK



$QGWKHSURWHFWLYHRUGHUPRWLRQUDLVHVDQ



LVVXHZKLFKLVWKLVLQYROYHVWKHSULYDF\RIRWKHU



SHRSOHZKRDUHUHOHYDQWWRWKLVFDVH7KDW V



DOUHDG\EHHQDGMXGLFDWHGERWKE\\RXDQGE\



-XGJH&DPSEHOO

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



7KHQH[WWKLQJZHKDYHLVZHKDYHD



VXSSOHPHQWDU\LQWHUURJDWRU\UHVSRQVHDERXWWKH)%,



LQYHVWLJDWLRQDQGFRPPXQLFDWLRQVDERXWWKDW



LQYHVWLJDWLRQ$QGZHKDYHDEXQFKRIZULWWHQ



FRPPXQLFDWLRQVZKLFKVSHDNIRUWKHPVHOYHV%XW



ZHDVNHGIRUWKHRUDOFRPPXQLFDWLRQV$QGZHKDYH



DQLQWHUURJDWRU\UHVSRQVHWKDWVD\V:HOOLQWKLV



PRQWKWKHUHZHUHDSSUR[LPDWHO\WZRRUWKUHH



PRWLRQVDQGLQWKDWPRQWKWKHUHZHUH



DSSUR[LPDWHO\WZRRUWKUHHFRQYHUVDWLRQV$QGWKH



GHVFULSWLRQRIWKHFRQYHUVDWLRQVDOOXVHWKHVDPH



EDVLFERLOHUSODWHODQJXDJHWKDWLWUHODWHVWR



WKHFULPLQDOLQYHVWLJDWLRQEHLQJFRQGXFWHGDQG



GRHVQ WWHOO\RXDQ\WKLQJDERXWWKHVXEVWDQFHRI



WKHFRQYHUVDWLRQV



$QGZHSUHVVHGRQWKDWLVVXH:HZHUHWROG



WKDWQRQHRIWKHWKUHHODZILUPVLQYROYHG



0U+DUGHU0U7XUNHODQG0U+RXVWRQKDGDQ\



QRWHVRIDQ\RIWKHVHFRQYHUVDWLRQVWREHDEOHWR



JLYHXVDQ\LQIRUPDWLRQDQGWKDWPHPRULHVKDYH



IDGHG



:HOOVRPHRIWKHVHFRQYHUVDWLRQVJREDFNWR



2FWREHURIEXWPDQ\RIWKHVHFRQYHUVDWLRQV



JREDFNWRHDUOLHUWKLV\HDUDQGDUHQRWWKDWROG



$QGZHGRQ WKDYHDQ\LQIRUPDWLRQDERXWZKDWWKH\

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



DUHDERXW



7KHQZHVDLG:HOOORRNFDQ\RXSLQGRZQ



KRZPDQ\FRQYHUVDWLRQVWKHUHZHUHE\ORRNLQJDW



\RXUELOOLQJUHFRUGVWRILJXUHRXW\RXNQRZRQ



VXFKDQGVXFKDGDWH,ELOOHGP\FOLHQWIRURU



,UHFRUGHGWLPHLQVRPHIDVKLRQIRU\RXNQRZ



WKUHHWHQWKVRIDQKRXU,WDONHGWR6DUDK



6ZHHQH\DWWKH86$WWRUQH\ VRIILFH$QGZH



GRQ WKDYHWKDWLQIRUPDWLRQ



$QGWKHQZKDWKDSSHQVLVWKDWZHJHWWKHVH



)%,GRFXPHQWV$QGWKHQWKRVHGRFXPHQWV



HVVHQWLDOO\FRQILUPWKDWZKDWZHKDYHEHHQWROG



IRUPDQ\PRQWKVDQGZKDWPRUHLPSRUWDQWO\ZKDW



\RXKDYHEHHQWROGDQGZKDW-XGJH&DPSEHOOKDV



EHHQWROGZDVLQIDFWQRWFDQGLG



$QGZKDWZHOHDUQHGZDVWKDWWKHUHZHUHDW



OHDVWWKUHHUHFRUGLQJVGHSLFWLQJ0U%ROOHDDQG



0V&OHPKDYLQJVH[XDOUHODWLRQVRQWKUHHVHSDUDWH



LQVWDQFHV:HOHDUQHGWKDWWZRRIWKRVH



UHFRUGLQJVKDYHSUHFLVHGDWHVRQWKHPRI-XO\RI



7ZRRIWKHUHFRUGLQJVZHUHODEHOHG+RRWLH



DQLFNQDPHEHVWRZHGRQ0U%ROOHDE\0U&OHP



WKDWRQRQHRIWKHUHFRUGLQJV0U&OHPWHOOVKLV



ZLIHWKDWWKH\FRXOGTXRWHXQTXRWHUHWLUHRII



WKHWDSHQRWEHFDXVHLWGHSLFWV0U%ROOHDKDYLQJ

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



VH[EXWEHFDXVHLWGHSLFWVKLPUHSHDWHGO\XVLQJ



UDFLVWODQJXDJHDERXWEODFNSHRSOHLQFOXGLQJ



VSHFLILFSHRSOHWKDW%ROOHDKDGSHUVRQDOO\



SDUWLFLSDWHGLQWKH)%,LQYHVWLJDWLRQLQFOXGLQJD



PHHWLQJGLUHFWO\ZLWK'DYLGVRQKLVFOLHQW



UHSUHVHQWDWLYHWKDWWKH)%,GHFOLQHGSURVHFXWLRQ



DQGWKDWWKHJRYHUQPHQWKDGDFWXDOO\UHWDLQHG



SRVVHVVLRQRIWKHWKUHHYLGHRUHFRUGLQJVRI%ROOHD



KDYLQJVH[XDOUHODWLRQVZLWK0V&OHP



VSHFLILFDOO\LQFRQQHFWLRQZLWKWKLVFDVH



$QG,ZRXOGVD\<RXU+RQRUWKDWWKH



WDNHQWRJHWKHUWKDWVHULHVRIIDFWVWKDWZHOHDUQ



QRZ,PHDQ,ORRNEDFNDWDOORIWKHZRUNWKDW



RXUZKROHWHDPKDVGRQHWU\LQJWRXQUDYHO



IDFWXDOO\ZKDWKDSSHQHGKHUHDQGWKLQNWRP\VHOI



,I,KDGNQRZQWKLVEDFNLQ2FWREHURU1RYHPEHU



ZKHQ-XGJH&DPSEHOORUGHUHGLWZHZRXOGKDYH



VDYHG,FDQ WWHOO\RXKRZPXFKHQHUJ\DQG



HIIRUWWU\LQJWRSUHSDUHWKLVFDVHDQGPRYHLW



IRUZDUG



$QGZHGRQ WWKLQNWKDW\RXNQRZZKHUH



GRHVWKDWOHDYHXV",IDSDUW\KDVDGLVDJUHHPHQW



DERXWWKHVFRSHRIGLVFRYHU\RUZKHWKHUGRFXPHQWV



ZHUHSULYLOHJHGWKHSURSHUWKLQJWRGRLVWR



UDLVHWKHLVVXHKDYHLWDGMXGLFDWHGDQGXQOHVV

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



\RXDSSHDOWRDELGHE\WKHUXOLQJ



+HUHZKDWZHKDYHLQVWHDGLVWKDWZHKDYHWKH



SODLQWLIIDQGKLVFRXQVHOWKDWFOHDUO\ZDQWHGWR



DYRLGSURGXFLQJWKHVHGRFXPHQWV$QG, PQRWDQ



LGLRW,XQGHUVWDQGZK\WKH\ZDQWHGWRDYRLG



SURGXFLQJWKHP%XWWKHVHGRFXPHQWVZHUHDOUHDG\



DGMXGLFDWHGWREHUHOHYDQWDQGWKH\KDGDFRXSOH



RISDJHVWKDWWKH\WKRXJKWZHUHVHQVLWLYH



$QGWKH\FRXOGKDYHFRQIURQWHGWKDWLVVXH



KHDGRQD\HDUDJR7KH\FRXOGKDYHDGGUHVVHGLW



ZLWKDQDWWRUQH\ VH\HVSURYLVRZKLFKLVZKDWZH



QRZKDYHLQSODFHRULQVRPHRWKHUZD\%XWZKDW



\RXGRQ WJHWWRGR<RXU+RQRULVWROLWLJDWH



WKHVFRSHRIWKHGLVFRYHU\ORVHWKHQGHFLGHIRU



\RXUVHOIWKDW\RX UHVLPSO\QRWJRLQJWRFRPSO\



QRWJRLQJWRSURYLGHWKHLQIRUPDWLRQ\RXKDYHQRW



JRLQJWRSURGXFHGRFXPHQWV\RXKDYHQRWJRLQJWR



DVVHUWDSULYLOHJHDVWRWKRVHGRFXPHQWVDQG



PRUHLPSRUWDQWO\\RXGRQ WJHWWRPDNHVWDWHPHQW



DIWHUVWDWHPHQWDQGUHSUHVHQWDWLRQDIWHU



UHSUHVHQWDWLRQWRWKHMXGLFLDORIILFHUZKRLV



SUHVLGLQJRYHUWKHFDVHLQDQHIIRUWWRFRQFHDO



LQIRUPDWLRQDQGGRFXPHQWVWKDW\RX YHDOUHDG\EHHQ



RUGHUHGWRSURGXFH7KDW VSODLQDQGVLPSOHD



YLRODWLRQRIWKHFRUHSULQFLSOHVRIWKH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



DGYHUVDULDOSURFHVVDQGEODWDQWFRQWHPSWIRUWKH



&RXUW VDXWKRULW\SODLQDQGVLPSOH



1RZWKDWEULQJVXV,WKLQNWRWKHLUWKH



SODLQWLII VRSSRVLWLRQSDSHUV$QG, PPRVWO\



JRLQJWRIRFXVRQWKHVHFRQGVHW7KHILUVWVHW



UHDOO\\RXNQRZWKHILUVWVHWIRFXVHVRQ\RX



NQRZWKDWWKH$SULOUGRUGHUZDVHQWHUHG\RX



NQRZZLWKRXWDQRSSRUWXQLW\WRUHYLHZWKHWKLQJ



DWWKHODVWPLQXWH$QGWKDW VMXVWGHPRQVWUDEO\



ZURQJ$QGLW VDOLWWOHELWRIDVRUWLQP\



MXGJPHQWOLNHDGRJDWHP\KRPHZRUNVRUWRI



WDOHWKDWZHGLGQRWNQRZ7KHUHLVDQRUGHULQ



SODFHEXW\RXKDYHWRFRPSO\ZLWKWKHRUGHUDV



EHVW\RXFDQ6R, PJRLQJWRIRFXVRQWKHELJJHU



SLFWXUHVWXIILI,FDQ



$QG,WKLQNWKDWWKHDUJXPHQWVWKDWWKH\KDYH



PDGHUHDOO\EUHDNGRZQLQWRIRXUDUJXPHQWV$QG,



ZLOOVRUWRIDGGUHVVWKHPDQGWKHQ,ZLOOVWRS



DQGUHVHUYHIRUUHEXWWDO



)LUVWWKHUHLVZKDW,ZRXOGOLNHWRFDOOWKH



EREDQGZHDYH7KH\VD\:HOOZHGLGQ WNQRZ



WKHUHZHUHRWKHUWDSHVEHFDXVHZHKDGQ WVHHQ



WKHPULJKW"



:HOOWKH\MXVWGHFLGHGQRWWRGLVFORVHDQ\



RIWKHLQIRUPDWLRQWKDWWKH\GLGKDYH,ZRXOG

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



UHVSHFWIXOO\VXJJHVW<RXU+RQRUWKDWLI\RXKDYH



LQIRUPDWLRQLQFOXGLQJGRFXPHQWVIURPDQ)%,



LQYHVWLJDWLRQWKDW\RX YHJRQHEDFNDQGIRUWK



RYHUZLWKIRUPRQWKVWKDWWKHDSSURSULDWH



UHVSRQVHLI\RXZDQWWRVD\,KDYHQRWVHHQWKH



WDSHVWKHQ\RXVD\LQVWHDGRIVD\LQJ,GRQ W



NQRZDQ\WKLQJ\RXVD\RU, PQRWDZDUHRIDQ\



RWKHUWDSHV\RXVD\,KDYHQ WVHHQDQ\RWKHU



WDSHVRWKHUWKDQWKHRQH*DZNHUVXSSOLHGEXW,



XQGHUVWDQGIURPGRFXPHQWV,KDYHVHHQWKDWWKHUH



PD\EHRWKHUV7KDW VDWUXWKIXOUHVSRQVH



7KDW VDFDQGLGUHVSRQVH7KDW VDUHVSRQVHWKDW



ZKHQ<RXU+RQRUVD\V+DYH\RXWROGPHKDYH\RX



WROGWKHPHYHU\WKLQJ\RXFDQWKDW VZKDW\RX



ZRXOGVD\



$QGLQVWHDGWKHSODLQWLIIDQGKLVFRXQVHO



FRQFHDOHGWKDWLQIRUPDWLRQE\VHOHFWLYHO\GHFLGLQJ



ZKDWWKH\NQHZDQGZKDWWKH\GLGQ WNQRZ$QG,



ZRXOGVXVSHFW,ZRXOGVXEPLW<RXU+RQRUWKDW



WKDW VUHDOO\TXLWHWURXEOLQJ



7KHVHFRQGWKLQJWKDWZHVHHLQWKHUHVSRQVH



LVZKDW,ZRXOGOLNHWRFDOOWKHVFDUHFURZOLNH



WKHVFDUHFURZLQWKH:L]DUGRI2]7KHVFDUHFURZ



LVSRLQWLQJLQDOOGLIIHUHQWGLUHFWLRQVULJKW"



6RWKH\VD\WKDWWKH\DUHH[FXVHGIURPWKLQJV

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



OLNHFKDQJLQJWKHGDWHVRIWKHHQFRXQWHUVWKUHH



WLPHVIURPWRWRILUVWEHFDXVH



WKH\XVHWKHZRUGLQDQGDERXWEXWWKH\EXW



WKHUHDOLW\LV<RXU+RQRUWKDWWKH\LJQRUHWKDW



WKH\RIIHUHGWZRGHWDLOHGH[SODQDWLRQVWRWKH



FRXUWRQHWR-XGJH&DPSEHOODERXWWKHILUVW



FKDQJHIURPWRDQGWKHQRQHWR\RX



<RXU+RQRUIURPEDFNWRERWKRIZKLFK



OHDYHRXWWKHIDFWWKDWWKH\DFWXDOO\KDYH



GRFXPHQWVWKDWSLQWKLVGRZQDQGWKDWWKH\FRXOG



KDYHFRQVXOWHGDQGVKRXOGKDYHFRQVXOWHG



6RWKDWEULQJVXVWRWKHGRFXPHQWV$QGVR



WKH\VD\:HOOWKH\KDYHDQDIILGDYLWWKDWWKH\



KDYHVXEPLWWHGIURP0U+RXVWRQZKRLV



XQIRUWXQDWHO\QRWKHUH%XWWKHJLVWLV



HVVHQWLDOO\WRVD\,0U+RXVWRQZDVGHDOLQJ



ZLWKWKH)%,DQG0U+DUGHUDQG0U7XUNHOUHDOO\



GLGQRWNQRZDQ\WKLQJDERXWWKHVHXQWLOWKHUHZDV



DVSHFLILFUHTXHVWRIWKH)%,GRFXPHQWVLQ



'HFHPEHURI



$QG,ZRXOGUHVSHFWIXOO\VXJJHVWWKDWWKDW V



DSUREOHPIRUEDVLFDOO\WKUHHUHDVRQV



)LUVW0U+RXVWRQZDVFRXQVHORIUHFRUGLQ



WKLVFDVHVWDUWLQJLQ$SULORIVRWKHQRWLRQ



WKDWZHFDQWKDWZHFDQEHH[FXVHGIURP

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



SURYLGLQJNH\LQIRUPDWLRQE\VD\LQJ:HOORQHVHW



RIODZ\HUVNQHZLWEXWWKHRWKHURQHVGLGQ WLV



UHDOO\QRWULJKWDQGLW VQRWIDLUWRXVDVWKH



GHIHQGDQWVWU\LQJWRGHIHQGWKHFDVH



7KHVHFRQGLVWKDW0U+DUGHUKLPVHOI



DFFRUGLQJWRWKHLQWHUURJDWRU\DQVZHUWKDWZH YH



VLQFHJRWWHQSHUVRQDOO\VSRNHZLWKWKH)%,DERXW



WKHLQYHVWLJDWLRQLQ-DQXDU\RIDWDPLQLPXP



EHIRUHKHUHSUHVHQWHGWR<RXU+RQRUWKDWKHKDG



QRWKLQJHOVHWRSURYLGHLQ)HEUXDU\



$QGODVWO\0U%ROOHDWKHDFWXDOSDUW\



SHUVRQDOO\SDUWLFLSDWHGLQPHHWLQJVVLJQLQJ



DJUHHPHQWVLQDVWLQJRSHUDWLRQDOOEHIRUH*DZNHU



ZDVHYHQQDPHGDGHIHQGDQWLQWKLVFDVH$QGVR



WKHQRWLRQWKDWWKLVLVVRPHKRZH[FXVHGEHFDXVH



0U+RXVWRQZDVWKHRUHWLFDOO\WKHRQO\SHUVRQZKR



NQHZDERXWLWMXVWGRHVQ WVHHPULJKW



$QGWKHQWKHWKLUGDUJXPHQWWKDWWKH\PDNHLV



WKDWWKH\DQGWKLVLVSHUKDSVWRPHWKHRQH



WKDW VWKHPRVWUHPDUNDEOH7KH\VD\WKHUHVKRXOG



EHQRVDQFWLRQVEHFDXVHDOORIWKLVVWXIILV



FROODWHUDODQGLW VQRWUHOHYDQWWRWKHLVVXHVLQ



WKHFDVH:HOO<RXU+RQRUZLWKUHVSHFWWKDW



VKLSKDVVDLOHG7KHFRXUWKDVDOUHDG\GHWHUPLQHG



WKDWWKHVHWKLQJVDUHQRWFROODWHUDODQGWKDWWKH\

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



DUHUHOHYDQW



:H YHOLWLJDWHGWKDWLVVXHUHSHDWHGO\DQG



WKHFRXUWKDVGHWHUPLQHGWKDWWKHVH[XDO



UHODWLRQVKLSEHWZHHQ0U%ROOHDDQG+HDWKHU&OHP



DOORILWQRWMXVWWKLVRQHHQFRXQWHURUWKLVRQH



WDSHDUHUHOHYDQWWKDWRWKHUYLGHRUHFRUGLQJV



DUHUHOHYDQWWKDWWKH)%,LQYHVWLJDWLRQLV



UHOHYDQWWKDWSODLQWLII VPHGLDDSSHDUDQFHVDUH



UHOHYDQW,QIDFWWKH'&$UHOLHGRQWKHPLQLWV



RSLQLRQ7KHSODLQWLII VWHOHSKRQHUHFRUGVDOO



RIWKHPQRWMXVWWKHRQHVWKDWWKH\GHWHUPLQHDUH



UHOHYDQWDUHUHOHYDQW



$QG\RXGRQ WJHWWRGLVUHJDUGDVHULHVRI



FRXUWRUGHUVFRQFHDOHYLGHQFHPLVUHSUHVHQW



WKLQJVWRWKHFRXUWDQGWKHQZKHQ\RXJHWFDOOHG



RQLWWRVD\:HOOLWWXUQVRXWWKDWWKHWKLQJV



WKDWWKH\DUHFRPSODLQLQJDERXWDUHQ WUHDOO\



PDWHULDOWRWKHFDVHWKDWWKH\ UHQRWUHDOO\



UHOHYDQWWKDWWKH\ UHFROODWHUDOWKDWWKH\ UH



QRWDGPLVVLEOH



:H UHQRWKHUHKDYLQJDFRQYHUVDWLRQDWWULDO



DERXWZKHWKHUWKHVHWKLQJVZHUHDGPLVVLEOHZH UH



KDYLQJDFRQYHUVDWLRQDERXWGLVFRYHU\DQGZKHWKHU



ZKHQ\RX UH\RXNQRZSXUVXLQJWKLQJVWKDWPD\EH



OLNHO\WROHDGWRWKHGLVFRYHU\RIDGPLVVLEOH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



HYLGHQFHWKDWWKHVHWKLQJVDUHGLVFRYHUDEOH



$QGWKHQILQDOO\WKHSODLQWLIIFKDOOHQJHV



WKHVDQFWLRQVWKDW*DZNHUDQG0U%ROOHDZHUH



VHHNLQJDVEHLQJRXWRISURSRUWLRQWRWKHFRQGXFW



WKDW VDWLVVXH6R,ZRXOGOLNHWRDGGUHVV



WKRVH



:HOOWKHILUVWWKLQJWKDWKDSSHQVLVWKDW



ZKHQ\RXUHDGWKHRSSRVLWLRQSDSHUVWKH\EUHDN



WKHPGRZQLQWRWKHLQGLYLGXDOSLHFHVDQGVD\



:HOOWKLVLVDVPDOOYLRODWLRQ$QG\RXNQRZ



<RXU+RQRU,WKLQNLIDQ\RQHRIWKHVHWKLQJVKDG



KDSSHQHGZHSUREDEO\ZRXOGKDYHMXVWWULHGWR



ZRUNWKLVRXW%XWOLNHZKHQ\RXZKHQ\RX



UHDOL]HWKDWHYHU\WKLQJ\RX YHGRQHIRUD



QLQHPRQWKSHULRGKDVEDVLFDOO\\RXNQRZEHHQ



DUWLILFLDOO\QDUURZHGEHFDXVH\RXUDGYHUVDU\



KDVQ WJLYHQ\RXLQIRUPDWLRQ\RXWDNHWKHPDOO



DOWRJHWKHU7KHSRLQWWKDWWKLVLVQRWWKDW



VLJQLILFDQW,WKLQNLVUHDOO\QRWZHOOWDNHQ



$QGVROHWPHWDONDERXWWKHVDQFWLRQV



WKHPVHOYHV:H YHDVNHGIRUWKHFDVHWREH



GLVPLVVHGDQGZHUHDOL]H\RXNQRZ,KDYHUHDG



WKHFDVHVDQG, PVXUH<RXU+RQRULVIDPLOLDU



ZLWKWKHFDVHVWKDWWKDWLVREYLRXVO\WKH



PRVWH[WUHPHVDQFWLRQWKDWZHFRXOGDVNIRU$QG

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



LI\RXUHDGWKHFDVHVWKHFDVHVPDNHFOHDUDQG



WKH\GUDZDOLQH



7KH\VD\/RRNLILW VIRRWGUDJJLQJRULI



LW VVRUWRIQRUPDOPXVVDQGIXVVRIGLVFRYHU\RI



FRXUVH\RXVKRXOGQ WGLVPLVVWKHFDVH$QG,



ZRXOGUHVSHFWIXOO\VXEPLW<RXU+RQRUWKDWWKDW V



QRWZKDWZHKDYHKHUH,QWKHFDVHVWKDWWKH\



KDYHFLWHGPRVWRIWKHFDVHVLQYROYHRQHRUGHU



QRWDVHULHVRIRUGHUV+HUHZHKDYHDVHULHVRI



RUGHUV



6RPHRIWKHFDVHVLQYROYHWKLQJVWKDWDUH



LPSUHFLVHHLWKHUEHFDXVHWKH\ UHRUDOUXOLQJV



DQGKHUHZHKDYHDVHULHVRIZULWWHQUXOLQJVRU



EHFDXVHWKHUHLVDJHQHUDORUGHUWKDWVD\V,ZDQW



\RXWRMXVWFRPSO\ZLWKDOORIWKHGLVFRYHU\



UHTXHVWV$QGWKDW VQRWZKDWZHKDYHKHUH+HUH



ZHKDYHDVHULHVRIRUGHUVWKDWDGGUHVVVSHFLILF



WRSLFVVD\LQJ'LVFRYHU\RQWKLVWRSLFLVSURSHU



$QGLI\RXORRNDWWKRVHFDVHVWKRVHFDVHV



LQFOXGLQJDFRXSOHRIWKHFDVHVZKHUHWKHUHLV



DFWXDOO\DQDIILUPDQFHRIWKHGLVPLVVDORUGHURI



FRQGXFWWKDW VDORWOHVVHJUHJLRXVWKDQZKDWZH



KDYHMXVWGHVFULEHGLWVD\V/RRNZKHUHWKHUHLV



DTXRWHUHIXVDOWRREH\DVRSSRVHGWRMXVWQRW



IROORZLQJWKHFRXUW VRUGHUWKURXJKHLWKHUVRPH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



LQDGYHUWHQFHRUURXWLQHGHOD\WKDWZHGRQ WOLNH



WRVHHEXWUHDOL]HKDSSHQVWKDWWKDWLVHQRXJKWR



GLVPLVVWKHFDVH



$QG\RXNQRZLQUHVSRQVHWRWKDW



0U%ROOHDDQG0U+DUGHUDFWLQJRQKLVEHKDOI



VD\V/RRNKHKDVDOHJLWLPDWHLQYDVLRQRI



SULYDF\FODLPKHUH+HKDVDFRQVWLWXWLRQDOGXH



SURFHVVULJKWWRSUHVVWKDWFODLPDQGVRIRUWK



DQGVRRQ



$QGORRNZKDWHYHUWKHIDFWXDODQGOHJDO



PHULWVRI0U%ROOHD VFODLPVLW VQRWWKHFDVH



WKDWKH VDEVROYHGIURPSOD\LQJE\WKHUXOHVMXVW



EHFDXVHKHWKLQNVKHKDVDYDOLGFODLPDQG



VXIIHUHGDQLQMXU\<RXVWLOOKDYHWRSOD\E\WKH



UXOHV$QGZKHQ\RXGRQ WGRLWDQG\RXGRQ WGR



LWWRWKLVH[WHQWGLVPLVVDOLVSURSHU



$QGZHUHDOO\ZRXOGVWURQJO\XUJHWKH&RXUW



DQG<RXU+RQRUWRGRWKDWKHUHEHFDXVHWKLV



DQG,ZLOOMXVWVD\ORRN,KDYHEHHQSUDFWLFLQJ



ODZWKHEHWWHUSDUWRI\HDUVDQGLQP\



H[SHULHQFH,KDYHQRW,KDYHEHHQLQDFDVH



ZKHUHWKHUHKDVEHHQKDUGIRXJKWLVVXHVOLNHWKLV



FDVHEXW,KDYHQHYHUEHHQLQDFDVHZKHUHNH\



IDFWVKDYHEHHQFRQFHDOHGDQGPLVUHSUHVHQWHGWR



WKLVH[WHQW$QG,KDYHWRVD\LW VMXVWYHU\

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



WURXEOLQJ



6RWKDWZH UHQRWJRLQJEDFNDQGIRUWKEDFN



DQGIRUWKOHWPHWU\WRDGGUHVVWKHDOWHUQDWLYH



VDQFWLRQVWKDWZH YHDOVRDVNHGIRU$QG,GR



WKDWZLWKRXWLQWHQGLQJWRVXJJHVWWR\RXWKDW



GLVPLVVDOLVLQDQ\ZD\LPSURSHUEHFDXVHZH



UHDOO\WKLQNWKDW VWKHDSSURSULDWHUHVSRQVH



,IWKHFDVHLVQRWGLVPLVVHGKHUHLVZKDWZH



WKLQNVKRXOGKDSSHQ)LUVWWKLVRQHLVD



QREUDLQHUEXW0U%ROOHDVKRXOGEHUHTXLUHGWR



SURPSWO\SURYLGHIXOODQGFRPSOHWHUHVSRQVHV,



WKLQNLQRXUSDSHUVZHDVNIRUILYHGD\V, PQRW



ZHGGHGWRWKHSHULRGEXWWKHQRWLRQWKDWZHDUH



VWLOOQRWKDYLQJFRPSOHWHUHVSRQVHVLVQRWULJKW



6HFRQG*DZNHUVKRXOGEHDEOHWRUHFDOO



0U%ROOHDDQG0U&OHPIRUDGGLWLRQDOGHSRVLWLRQ



WHVWLPRQ\EHFDXVHZHZHUHEDVLFDOO\DVNLQJWKHP



TXHVWLRQVDQGXQDEOHWRH[DPLQHWKHPSURSHUO\



EDVHGRQZKDWZHZHUHQRWWROG



$QGLI0U&OHPDQGKLVODZ\HU0U'LDFR



REMHFWWREHLQJUHFDOOHGEHFDXVHRIWKHH[SHQVH



LQYROYHGLIWKHUHLVDQH[SHQVH0U%ROOHD



VKRXOGEHUHTXLUHGWRUHLPEXUVHKLVUHDVRQDEOH



H[SHQVHV,W VQRWRXUPRQH\EXWZHUHDOL]HWKDW



FRXOGEHDQLVVXH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



7KLUGZHWKLQNWKDWWKHFRQGXFWWKDWZH YH



GHVFULEHGKHUHGLVSOD\VDQRQJRLQJFRQWHPSWIRU



WKHFRXUWDQGLWVRUGHUV-XVWWRXVHWKHPRVW



UHFHQWH[DPSOHDIWHUWKH&RXUWZHOODIWHU



<RXU+RQRUUHMHFWHGWKHSODLQWLII VDUJXPHQWWKDW



KHFRXOGEHDEOHWRFXOOKLVSKRQHUHFRUGVDIWHU



WKH&RXUWWKHQUHMHFWHGWKDWDUJXPHQWKH



EDVLFDOO\KDVUHIXVHGWRFRPSO\DQGZHDUHVWLOO



JHWWLQJUHFRUGVWKDWDUHLQHIIHFWPHDQLQJOHVV



EHFDXVHWKH\KDYHQRWJLYHQWKHLQIRUPDWLRQWKDW V



EHHQGLUHFWHG



7KDW VDEODWDQWGLVUHJDUGRIDFRXUWRUGHU



DQGZHWKLQNWKDWWKHUHVKRXOGEHDILQGLQJRI



FRQWHPSW,WGRHVQ WQHFHVVDULO\PHDQDQ\WKLQJ



:H UHQRWDVNLQJIRUDGDLO\VDQFWLRQRUDQ\WKLQJ



OLNHWKDWZH UHMXVWDVNLQJIRUDILQGLQJWKDW



WKHFRQGXFWERWKSDVWDQGFXUUHQWLVGLVSOD\LQJ



DFRQWHPSWRIFRXUW



)RXUWKZHZRXOGUHTXHVWWKDWWKH&RXUWJLYH



DQDGYHUVHLQIHUHQFHLQVWUXFWLRQWRWKHMXU\ZLWK



UHVSHFWWRWKHFDWHJRULHVRIGRFXPHQWVWKDW%ROOHD



DQGKLVFRXQVHOIDLOHGWRSUHVHUYH7KLVLQFOXGHV



KLVWH[WVKLVHPDLOKLVFDOHQGDUVDQGWKH



VXEVWDQFHRIKLVDQGKLVFRXQVHORU VRUDO



FRPPXQLFDWLRQVZLWKODZHQIRUFHPHQWRIILFLDOV

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



05+$5'(56HWKZLOO\RXPLQGUHSHDWLQJ



ZKDW\RXMXVWVDLG",PLVVHGWKHILUVWIHZZRUGV



RILW, PVRUU\WRLQWHUUXSW



05%(5/,1:HZRXOG,ZLOOMXVWGRWKH



ZKROHWKLQJ



:HZRXOGUHTXHVWWKDWWKH&RXUWJLYHDQ



DGYHUVHLQIHUHQFHLQVWUXFWLRQZLWKUHVSHFWWRHDFK



FDWHJRU\RIGRFXPHQWVWKDW0U%ROOHDDQGKLV



FRXQVHOIDLOHGWRSUHVHUYH7KLVLQFOXGHVKLV



WH[WVKLVHPDLOKLVFDOHQGDUVDQGWKH



VXEVWDQFHRIKLVDQGKLVFRXQVHO VRUDO



FRPPXQLFDWLRQVZLWKWKHODZHQIRUFHPHQWRIILFLDOV



7KHVHDUHGRFXPHQWVDQGLQIRUPDWLRQWKDWZH



VKRXOGKDYHDQGZHGRQ WKDYH$QGWKHSURSHU



UHPHG\IRUWKDW,WKLQNLW VEHHQZHOO



HVWDEOLVKHGLQWKHFDVHVLVWKDWWKHSDUW\



IDLOVWRSUHVHUYHWKDWLQIRUPDWLRQ\RX UH



HQWLWOHGWRGUDZDQDGYHUVHLQIHUHQFHIURPWKDW



)LIWKDVDVDQFWLRQIRULPSURSHUO\



FRQFHDOLQJGRFXPHQWVDQGLQIRUPDWLRQZHZRXOGDVN



IRUDSUHFOXVLRQRUGHU1RZLQDFDVHD



SUHFOXVLRQRUGHUOLPLWVWKHVFRSHRIZKDWWKHMXU\



KHDUV<RX UHSUHFOXGHGIURPEULQJLQJXSFHUWDLQ



WKLQJVULJKW"$QGLQVRGRLQJLWVRUWRI



DUWLILFLDOO\WUXQFDWHVWKHWUXWK$QGWKLVFDVH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



LVDOLWWOHELWRGGEHFDXVHZKDW VUHDOO\JRLQJ



RQKHUHLVWKDWWKHSODLQWLIIWKURXJKKLV



GLVFRYHU\FRQGXFWKDVDUWLILFLDOO\WULHGWR



WUXQFDWHWKHWUXWK$QGWKHGHIHQGDQWLVWU\LQJ



WRKDYHWKHIXOOWUXWKFRPHLQ



6RIRUH[DPSOHZKHQWKHSODLQWLIIVD\V



ZKLFKLVDWDOHWKDWKH VWROGSXEOLFO\PDQ\



WLPHVWKDW\RXNQRZLQDPRPHQWRIZHDNQHVV



KHJDYHLQWR0U&OHPDQG0UV&OHPDQGKDGVH[



ZLWK0UV&OHP$QGLQIDFWZHQRZNQRZWKDW



WKDWKDSSHQHGIRXUWLPHV,WPDNHVLWDOLWWOH



OHVVEHOLHYDEOHWKDWLWZDVVRUWRILQMXVWRQH



PRPHQWRIZHDNQHVV



6RZKDWZH UHDVNLQJIRULVVRUWRIZKDW, G



OLNHWRGHVFULEHDVDUHYHUVHSUHFOXVLRQRUGHU



ZKLFKLVWRVD\LQVWHDGRIVD\LQJWKDWWKHIDFWV



ZRXOGEHDUWLILFLDOO\WUXQFDWHGWKDWLQVWHDG



0U%ROOHDZRXOGEHSUHFOXGHGIURPDUJXLQJWKDW



WKHWKLQJVWKDWKHFRQFHDOHGGLGQRWKDSSHQ



$QGORRNZKHQZHZHUHKHUHLQ)HEUXDU\



EHIRUH<RXU+RQRU\RXKDGLQGLFDWHGWKDWLILW



WXUQHGRXWWKDWWKHSODLQWLIIKDGEHHQTXRWH



OHVVWKDQFDQGLGZLWKWKH&RXUWZKLFKLVFOHDUO\



WKHFDVHDSUHFOXVLRQRUGHUZRXOGLVVXH$QGZH



WKRXJKWDORWDERXWZKDWWKDWVKRXOGEH$QGZH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



WKLQNWKDWWKHDSSURSULDWHWKLQJZRXOGEHD



SUHFOXVLRQWKDWHVVHQWLDOO\SUHFOXGHVKLPIURP



EHQHILWWLQJIURPFRQFHDOLQJWKHVHWKLQJVE\WKHQ



EHLQJDEOHWRDUJXHWKDWWKH\GRQ WFRPHLQRU



WKDWWKH\DUHWKH\ UHQRWULJKW



6R\RXNQRZKHDOOHJHVLQKLVFRPSODLQW



WKDWKHKDGDSDUWLFXODUSXEOLFSHUVRQD%XWWKHQ



KHZDQWVSXEOLFVWDWHPHQWVWKDWKH VPDGHWREH



SURKLELWHGDQGWRFRQFHDOKLVSXEOLFUHODWLRQV



HIIRUWVWKHWKLQJ,PHQWLRQHGDERXWVXFFXPELQJWR



0U&OHPDQG0UV&OHPLQDPRPHQWRIZHDNQHVV



6RWKLVLVVRWKHWKLQJVWKDWZH UH



WDONLQJDERXWWKDWZHZRXOGEH\RXNQRZWKDW



SUHFOXGHGIURPDUJXLQJDJDLQVWLVWKDWWKHUHZHUH



IRXUHQFRXQWHUVWKDWWKH)%,KDVWKUHHWDSHV



WKDWWKHUHZDVDQDOOHJHGH[WRUWLRQDWWHPSWDQGDQ



)%,VWLQJRSHUDWLRQZKLFKLVREYLRXVO\DERXW



ZKHWKHUWKLVLVQHZVZRUWK\DQGZKRJDYHWKLVWDSH



WR*DZNHUDQGVRIRUWK$QGWKDW VEHFDXVHZH



GRQ WWKLQNWKDWWKHSODLQWLIIVKRXOGEHUHZDUGHG



IRUKDYLQJFRQFHDOHGWKDWLQIRUPDWLRQIRUD\HDU



DQGWKHQPLVUHSUHVHQWHGLWWR\RXDQGWR



-XGJH&DPSEHOO$QGWKDWVHHPVOLNHWKHSURSHU



NLQGRISUHFOXVLRQRUGHU



$QGIRUZKDWLW VZRUWK<RXU+RQRU*DZNHU

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



IRUZKDWHYHUHYHU\RQHWKLQNVDERXWLWLV



UHDOO\LW VDERXWLW VDERXWWKHWUXWK$QG



VR\RXNQRZSDUWRIWKLVLVFRQVLVWHQWZLWKZKDW



*DZNHULVDERXWZKLFKLVWRVD\/RRNWKHWUXWK



LVVRPHWLPHVHPEDUUDVVLQJVRPHWLPHVLW V



XQFRPIRUWDEOHVRPHWLPHVLW VXQSOHDVDQW%XWLI



ZH UHJRLQJWRKDYHDWULDOZHVKRXOGQ WKDYHD



WULDOZKHUHWKHYHUVLRQRIZKDW VJRLQJRQLVVRPH



DUWLILFLDOO\WUXQFDWHGVWRU\$QGVRWKDWLV,



WKLQNDNH\SLHFHRIWKLV



$QGWKHQODVW,ZDQWWRVD\WKDW



XQUDYHOOLQJWKLVPLVFRQGXFWKDGSUHMXGLFHG*DZNHU



DQGWKHRWKHUGHIHQGDQWVLQDYHU\UHDOLQD



YHU\DGGLWLRQDOUHDOZD\*DZNHUKDVLQFXUUHG



VXEVWDQWLDOVXPVRYHUWKHODVW\HDUWU\LQJWR



XQUDYHODOORIWKLVOLWLJDWLQJPRWLRQDIWHU



PRWLRQDIWHUPRWLRQVHHNLQJWRHQIRUFHFRXUW



RUGHUVWU\LQJWROHDUQWKHIDFWVZKHQWKH



SODLQWLIIDQGKLVFRXQVHOKDGWKHPDOODORQJEXW



FRQFHDOHGWKHPSUHSDULQJIRUDQGWDNLQJ



GHSRVLWLRQVRI0U&OHPDQG0U%ROOHDZLWKRXW



LQIRUPDWLRQWKDWZRXOGKDYHEHHQGLUHFWO\UHOHYDQW



WRWKHTXHVWLRQVZHZHUHDVNLQJDQGWKHWHVWLPRQ\



ZHZHUHJHWWLQJDQGWKHQ\RXNQRZFODLPLQJ



SULYLOHJHVDVWRLQIRUPDWLRQDWWKHGHSRVLWLRQ

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



ZKHQ0U%ROOHDNQHZLWGLUHFWO\HYHQWKRXJKWKH\



VDLGLWZDVRQO\WKURXJKFRXQVHO



1RZORRNZKLOHWKHUHLVFHUWDLQO\VRPH



DPRXQWRIDEQRUPDOGLVFRYHU\WXVVOLQJLQDQ



DYHUDJHFDVHDQG, PIDPLOLDUZLWKDOORIWKDW



WKDWKDSSHQVLQPDQ\FDVHV,GRQ WWKLQNWKDW



WKLVLVWKHQRUPDOFDVH$QGDVDUHVXOW*DZNHU



UHTXHVWVWKDWWKH&RXUWDZDUGWKHUHDVRQDEOHIHHV



DQGFRVWVDWWULEXWHGWRSODLQWLII VDQGKLV



FRXQVHO VPLVFRQGXFWRYHUWKHSDVW\HDU



$QGHYHQWKHSODLQWLII VVXSSOHPHQWDO



RSSRVLWLRQDOWKRXJKWKH\ZRXOGVD\LWVKRXOGEH



PRGHVWDSSHDUVWRFRQFHGHWKDWWKDWPLJKWEH



MXVWLILHGDWOHDVWLQSDUW$QGLI<RXU+RQRU



ZRXOGILQGWKDWZHDUHHQWLWOHGWRVXFKDQDZDUG



DQGSHUKDSVZHZRXOGWKHQUHTXHVWWKDWZHVXEPLWD



VWDWHPHQWRIWKRVHIHHVDQGFRVWV$QGLIWKHUH



DUHSDUWLFXODUDQ\SDUWLFXODUJXLGDQFHDERXW



WKHNLQGVRIWKLQJV\RXWKLQNVKRXOGDQGVKRXOG



QRWEHLQFOXGHGLQWKDWZHZRXOGZHZRXOGGR



WKDW



$WWKHHQGRIWKHGD\<RXU+RQRUWKLVLV



QRWRQHRUHYHQWZRRUHYHQWKUHHLVRODWHG



LQFLGHQWVEXWLQVWHDGZHWKLQNUHIOHFWVD



SHUVLVWHQWSDWWHUQRIFRQFHDOLQJHYLGHQFH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



IDEULFDWLQJUHDVRQVIRUGRLQJVRDQGLQPDNLQJ



UHSHDWHGPLVUHSUHVHQWDWLRQVWR\RXDQGWR



-XGJH&DPSEHOODQGDOWKRXJKOHVVLPSRUWDQWDOVR



WRXV$QGWKLVFRQGXFWWRXVVWULNHVDWWKH



KHDUWRIWKHDGYHUVDULDOSURFHVVDQGZHWKLQNLW



VKRXOGEHGHDOWZLWKDFFRUGLQJO\



7KDQN\RX



-8'*(&$6($OOULJKW7KDQN\RX



05+$5'(57KDQN\RX-XGJH&DVHIRU



KDYLQJWKLVKHDULQJ



7KHUHLVVRPXFKWKDW VQRWWUXHDERXWZKDW



0U%HUOLQMXVWVDLG,GRQ WNQRZZKHUHWREHJLQ



7KHUHLVVRPXFKKDOIWUXWKDQGPLVUHSUHVHQWDWLRQ



WR\RXVLUWKDWLW VWUHPHQGRXV$QG,EHOLHYH



WKDWWKLVZKROHSURFHHGLQJLVDZDVWHRIRXU



UHVRXUFHVEHFDXVHVRPXFKRILWLVWXUQLQJWKH



IDFWVRQWKHLUKHDG



:KDWDORWRIWKLVERLOVGRZQWRLV



FRPPXQLFDWLRQVZLWKODZHQIRUFHPHQW0U%HUOLQ V



SUHPLVHLVWKDWWKRVHFRPPXQLFDWLRQVZHUHDVNHG



IRUDQGFRQFHDOHGWKDWWKHUHZDVDFRXUWRUGHU



DQGWKDWZHUHIXVHGWKHFRXUWRUGHU$QGQRQHRI



WKDWLVWKHFDVH



:HZHUHILUVWDVNHGIRU)%,FRPPXQLFDWLRQV



ZKHQWKH\SURSRXQGHGGLVFRYHU\DVNLQJIRU)%,

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



FRPPXQLFDWLRQ$QGZHLPPHGLDWHO\SURYLGHGWKHP



ZLWKDSULYLOHJHORJDVWRWKRVHFRPPXQLFDWLRQV



:HKDGDKHDULQJEHIRUH<RXU+RQRUDERXWWKRVH



FRPPXQLFDWLRQVZKLFKZDVRQ, PWU\LQJWR



UHPHPEHUWKHGDWHRIWKHKHDULQJ,WZDVSDUWRI



WKHLU)HEUXDU\DQG)HEUXDU\PRWLRQV,



WKLQNLWZDVPD\EHODWH)HEUXDU\RUHDUO\0DUFK



$QG<RXU+RQRUUXOHGWKDW\RXUUHFRPPHQGDWLRQ



ZDVWKDWZHKDGWRSURYLGH)%,FRPPXQLFDWLRQV:H



WRRNWKHLVVXHWR-XGJH&DPSEHOODQGZHDJUHHG



ZLWK<RXU+RQRUDQGZHSURPSWO\SURGXFHGWKH)%,



FRPPXQLFDWLRQV:HGLGQRWFRQFHDOWKHP:H



SURGXFHGWKHP:HUHGDFWHGRXWILYHZRUGVDQG



WKH\UHSHDWHGDIHZWLPHV7KH\ZHUHORFDWHGRQ



WKUHHSDJHVWZRSDJHVIURPRQHVRXUFHDQGRQH



SDJHIURPDQRWKHUVRXUFH



:H YHSURGXFHGRYHUSDJHVRIGRFXPHQWV



LQWKLVFDVHVRUHGDFWLQJRXWILYHZRUGVDQG



WKHVHDUHZRUGV<RXU+RQRUWKH\DUHUDFLDO



ZRUGVDQG<RXU+RQRUKDGSUHYLRXVO\UXOHGWKDW



WKH\ZHUHRIIOLPLWVLQWKHFDVH



%XWWKHSRLQWLVWKDWZHGLGQRWFRQFHDO



WKDW7KH\KDGQHYHUDVNHGIRUWKRVHGRFXPHQWV



EHIRUH2QHRIWKHGRFXPHQWVWKDWWKH\ YH



SUHVHQWHGLQWKHUHPRWLRQZDVLI,KDYHLWKHUH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



LWZDVDVWRU\IURP70=IURP2FWREHURI



2FWREHUWK+XON+RJDQFRQWDFWV)%,RYHU



OHDNHGVH[WDSH7KLVLVIURP,WKLQNLW VWKH



GD\EHIRUHWKLVODZVXLWZDVILOHGRQHGD\EHIRUH



,WZDVSXEOLFLQIRUPDWLRQWKDWZHZHUHVHHNLQJ)%,



DVVLVWDQFHZLWKWKLV7KH\GLGQ WHYHUSURSRXQG



GLVFRYHU\DERXWWKLV)%,LQYHVWLJDWLRQXQWLODERXW



VL[PRQWKVDJR,WKLQNPD\EHLWZDVULJKWEHIRUH



&KULVWPDV'HFHPEHUWK,PD\KDYHP\GDWHV



VOLJKWO\RII



7KDW VZKDWSURPSWHGXVWRSURYLGHD



SULYLOHJHORJDQGWRUHVLVWWKDWGLVFRYHU\<RXU



+RQRUKHDUGLW<RXUXOHGZLWKWKHP:HWRRNLW



WR-XGJH&DPSEHOO6KHDJUHHGZLWK\RX$QGZH



SURPSWO\SURGXFHGWKH)%,FRPPXQLFDWLRQV(YHU\



)%,DQG$86$FRPPXQLFDWLRQWKDWZHKDGZH



SURGXFHGWRWKHP7KHUHZDVQRFRQFHDOPHQWQRQH



7KHSUHPLVHLVWKH\WKLQNWKDWWKH\DVNHGIRU



WKHVH)%,FRPPXQLFDWLRQVD\HDUDJRDQGWKH\



GLGQ W$QGWKH\KDYHQ WSUHVHQWHGWR\RX



DQ\WKLQJDERXWWKDWWRVKRZWKDWWKH\DVNHGIRULW



EHIRUHWKH\UHDOO\DVNHGIRULW



7KH\NHHSVD\LQJRYHUDQGRYHUDJDLQWKDW



-XGJH&DPSEHOOPDGHDUXOLQJRQ2FWREHUWK



FRPSHOOLQJXVWRSURGXFH)%,FRPPXQLFDWLRQV

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



7KDW VQRWWUXH/RRNDWWKH)HEUXDU\



DFWXDOO\VKHSXWLWLQWRZULWLQJ,WKLQNLQ



0DUFKDQGLW VEHHQSURGXFHGLQWKHFDVHDVSDUW



RIWKHUHFRUGVKHUH



7DNHDORRNDW-XGJH&DPSEHOO VUXOLQJRQ



WKDW,WGRHVQ WVD\DQ\ZKHUHWKDWZHDUH



FRPSHOOHGWRGRDQ\WKLQJH[FHSWWZRWKLQJV:H UH



FRPSHOOHGWRSURYLGHDIXUWKHUUHVSRQVHWR



LQWHUURJDWRU\1RZKLFKZHGLGSURPSWO\DIWHU



VKHVDLGRQ2FWREHUWKWKDWZHKDGWR$QGWKH



VHFRQGWKLQJZDVWKDWZHZHUHUHTXLUHGWRSURGXFH



DSULYLOHJHORJDVWRFRPPXQLFDWLRQVSUHFHGLQJWKH



ILOLQJRIWKLVODZVXLWZLWKWKHLPSOLFDWLRQWKDW



WKHSULYLOHJHORJZRXOGDSSO\WRUHVSRQVLYH



GRFXPHQWVWKDWKDYHEHHQDVNHGRIXV



7KH$86$DQG)%,FRPPXQLFDWLRQVKDGQHYHU



EHHQDVNHGRIXVDVRI2FWREHU7KHUHZDV



QRWKLQJWRSXWRQDSULYLOHJHORJ$QGDOORI



WKRVHFRPPXQLFDWLRQVZHUHDIWHUWKHILOLQJRIWKLV



ODZVXLWLQDQ\HYHQW6R,MXVWZDQWHGWR



DGGUHVVWKDWLVVXH



0U%HUOLQVD\VWKDWZHKDYHGLVUHJDUGHG



FRXUWRUGHUV7KHUHLVQRWDVLQJOHFRXUWRUGHU



WKDWZHKDYHGLVUHJDUGHG



:KHQKHWDONVDERXWKRZZHZHUHRUGHUHGWR

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



SURGXFHSKRQHUHFRUGVZHKDYHSURGXFHGDOOWKH



SKRQHUHFRUGVH[FHSWIRUWKHWKUHHGLJLWVRIWKH



SUHIL[VRWKH\KDYHDVWRQRQSDUWLHVDQG



QRQZLWQHVVHVEHFDXVHQRQSDUWLHVDQGQRQZLWQHVVHV



KDYHDSULYDF\ULJKWLQWKHVWDWHRI)ORULGD



7KH\KDYHDSULYDF\ULJKWWKDWWKHLUSKRQH



FRPPXQLFDWLRQVVKRXOGQRWEHGLVFORVHG



1HYHUWKHOHVVZHGLVFORVHGLWH[FHSWIRUD



WKUHHGLJLWSUHIL[DQGZHKDYHEURXJKWDPRWLRQ



IRUSURWHFWLYHRUGHUZLWK<RXU+RQRUDVWRWKDW



,I\RXUXOHDJDLQVWXVZHZLOOSURYLGH\RX



ZH OOSURYLGHWKHPZLWKDOOWKHSUHIL[HV,



EHOLHYHLW VDQLQYDVLRQRIWKHSULYDF\RI



QRQSDUWLHVDQGQRQZLWQHVVHV,DOVREHOLHYHWKDW



LWLVDUHDVRQDEOHPLGGOHJURXQGVRWKDWWKH\FDQ



VHHDOORIWKHSKRQHFDOOVWKDWZHUHPDGHWRRU



IURP0U%ROOHDXVLQJWKHDUHDFRGHDQGWKHODVW



IRXUGLJLWV



$QGLIWKHDUHDFRGHDQGWKHODVWIRXUGLJLWV



PDWFKHVXSZLWKDQ\RQHZKRWKH\GHWHUPLQHWREHD



ZLWQHVV,ZLOOEHKDSS\WRLPPHGLDWHO\XQUHGDFW



WKHSUHIL[VRWKH\ZLOOKDYHWKDWIXOO



LQIRUPDWLRQ,W VEHHQDERXWDPRQWKQRZ7KH\



KDYHQRWLGHQWLILHGDVLQJOHSKRQHFDOORID



UHGDFWHGSUHIL[ZKHUHWKH\VD\WKLVLVDZLWQHVV

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



%XW,ZLOOJHWWRWKDWZKHQZHJHWWRWKHPRWLRQ



IRUSURWHFWLYHRUGHU



,GRQRWEHOLHYHWKDWLVGLVUHJDUGLQJDFRXUW



RUGHU,EHOLHYHWKDWWKDWLVSURWHFWLQJWKH



SULYDF\ULJKWVRISHRSOHZKRDUHQRWSDUWLHVDQG



QRWZLWQHVVHV$QGZHEURXJKWDPRWLRQ,I<RXU



+RQRUGLVDJUHHVZLWKXVZHZLOOEHKDSS\WR



FRPSO\ZLWKWKHRUGHU%XW,IHHOWKDW,KDYHWR



GRP\MREWRXSKROG)ORULGD VSULYDF\ODZVDVWR



QRQSDUWLHVDQGQRQZLWQHVVHV



0U%ROOHD, PVRUU\0U%HUOLQVDLG



RYHUDQGRYHUDJDLQFRQFHDOHGHYLGHQFHFRQFHDOHG



HYLGHQFHFRQFHDOHGHYLGHQFH:HKDYHQRW



FRQFHDOHGDQ\WKLQJ:KHQWKH\JDYHXVDGRFXPHQW



UHTXHVWRUDUHTXHVWIRULQIRUPDWLRQZHSURYLGHG



LW$QGZKHQ-XGJH&DPSEHOOWKHRQHWLPHVKH



FRPSHOOHGVKHFRPSHOOHGDIXUWKHUUHVSRQVHWR



LQWHUURJDWRU\DQGZHSURYLGHGLW



$QGZKHQ<RXU+RQRUVDLGZHKDGWRSURYLGH



FHUWDLQLQIRUPDWLRQDQG-XGJH&DPSEHOOHQWHUHGWKH



RUGHUZHSURYLGHGLW:KDW VLQWHUHVWLQJLVWKDW



0U%HUOLQGLGQRWSXWXSDQRUGHUSRLQWWRDQ



RUGHUDQGVD\+HUHLVWKHRUGHULWVD\VZHKDYH



WRGR;<DQG=DQGZHQHYHUGLGLWEHFDXVHWKDW



GRHVQ WH[LVW7KDWVFHQDULRGRHVQ WH[LVW

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



7KHUHLVDORWRIKDOIWUXWKKHUH7KHUHLV



ORWRILQQXHQGR7KHUHLVDORWRIWKLQJVWKDW



MXVWDUHQ WDFFXUDWH$QG,ZLOOJRWKURXJKLW



7KHVHDUHMXVWVRPHSUHOLPLQDU\WKLQJVKHUH



+HUHLVMXVWDQH[DPSOH0U%HUOLQVDLG



7KHVWLQJRSHUDWLRQDOOKDSSHQHGEHIRUH*DZNHUZDV



DQDPHGGHIHQGDQWLQWKLVFDVH<RXKHDUGKLP



*DZNHUZDVQDPHGLQDODZVXLWWKDWZDVDIHGHUDO



FRXUWFDVHDQGZHHQGHGXSGLVPLVVLQJWKHPDWWHU



WKHIHGHUDOFRXUWFDVHDQGWKDWVDPHGD\QDPLQJ



WKHPDVDSDUW\WRWKHVWDWHFRXUWFDVHEHFDXVH



WKHUHZHUHWZRDFWLRQVWKDWZHUHSHQGLQJ



7KHVWLQJRSHUDWLRQKDSSHQHGDIWHU*DZNHUKDG



EHHQDQDPHGGHIHQGDQWLQWKHVDPHH[DFWFDXVHVRI



DFWLRQ6RIRUKLPWRVD\$OORIWKLVKDSSHQHG



EHIRUH*DZNHUZDVHYHUQDPHGLQWKHFDVHWKDW V



MXVWDKDOIWUXWK$QGWKHUHLVVRPDQ\H[DPSOHV



RIWKDW



$OORIWKHH[DPSOHVDERXWKRZZHVXSSRVHGO\



IODXQWHGFRXUWRUGHUVZH YHQHYHUIODXQWHGD



FRXUWRUGHU$OORIWKHGLVFRYHU\WKDWKH V



WDONLQJDERXWZDVZKHQWKH\DVNHGIRULW$QG



ZKHQLWZDVRUGHUHGZHJDYHLW$QGQRZ, P



JRLQJWRJRWKURXJKVRPHDGGLWLRQDOWKLQJVKHUH



2QHRIWKHWKLQJVWKHILUVWWKLQJ,ZDQW

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



WRSRLQWRXWLVWKHVLPLODULW\RIWKLVPRWLRQZLWK



WKHLU)HEUXDU\WKPRWLRQ7KH\EURXJKWDPRWLRQ



WRFRPSHOFRPSOLDQFHZLWKWKH&RXUW V2FWREHU



RUGHUDQGIRUVDQFWLRQV<RXU+RQRUKHDUGLWDQG



<RXU+RQRUGHQLHGLW7KHWKLQJVWKDWDUHLQ



WKHLUPRWLRQQRZLW VDORWRIWKHVDPHVWXII



WKDWZDVLQWKDWSULRUPRWLRQWKDW\RXGHQLHG,W



ZDVWKLQJVWKDW:HQHYHUJRWWKHGDWHULJKW:H



LQLWLDOO\VDLGWKDWWKHVH[XDOHQFRXQWHUVKDSSHQHG



LQRUDERXWDQGWKHQODWHUZHVDLGLQRU



DERXWDQGWKHQODWHURQZHVDLGPLG



7KH\DOUHDG\EURXJKWDPRWLRQIRUVDQFWLRQV



RQWKDW,WZDVGHQLHG7KHUHLVQRUHDVRQIRU



VDQFWLRQVIRUVRPHWKLQJOLNHWKDW,IVRPHERG\



PDNHVDQHVWLPDWHDQGWKHQWKH\UHYLVHWKHLU



HVWLPDWH\RXGRQ WVDQFWLRQWKHPEHFDXVHWKH\



UHYLVHGWKHLUHVWLPDWH$QGLWZDVFHUWDLQO\QRW



FRQFHDOLQJDQ\WKLQJ:HGLGQRWKDYHWKHGDWHV



TXLWHULJKW:HGLGQRWKDYHUHFRUGVDERXWWKH



GDWHV



+HWDONVDERXWDOHWWHUIURPWKH$86$ZKLFK



LGHQWLILHGFRPPXQLFDWLRQVWKDWFDPHIURPDQ



H[WRUWLRQLVW+HWDONVDERXWKRZWKHUHH[LVWV



FHUWDLQRWKHUWDSHV,KDYHQHYHUVHHQDQ\RI



WKRVHWDSHV7KH\KDYHQHYHUVHHQDQ\RIWKRVH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



WDSHV0U%ROOHDKDVQHYHUVHHQDQ\RIWKRVH



WDSHV1RERG\RQHLWKHUVLGHRIWKLVWDEOHRU



<RXU+RQRURU-XGJH&DPSEHOOKDVHYHUVHHQDQ\RI



WKHVHVXSSRVHGWDSHV:HGRQ WNQRZLIWKH\H[LVW



RUQRW1RERG\KDVVHHQWKHP0D\EHWKH\H[LVW



DQGPD\EHWKH\GRQ W



$QH[WRUWLRQLVWVDLGWKH\H[LVWDQ



H[WRUWLRQLVWZKRZDQWHGPRQH\DQGZDQWHGWRPDNH



FHUWDLQUHSUHVHQWDWLRQVRIZKDWZDVLQWKH



VXSSRVHGWDSHVWKDWWKHUHLVUDFLDOFRPPHQWV



WKDWWKHUHLVDOONLQGVRIRWKHUFRPPHQWVLQ



WKHUHQRERG\KDVVHHQDQ\RIWKHVHWKLQJV



%XW\HW0U%HUOLQVD\VWKHVHWDSHH[LVW+H



WROG\RXWKDWDERXWWHQWLPHV7KHVHWDSHVH[LVW



DQG,FRQFHDOHGWKDW1RERG\KDVVHHQWKHP,



KDYHQ WFRQFHDOHGDQ\WKLQJ,GRQ WNQRZLIWKH\



H[LVW:KHQKHDVNHGIRUFRPPXQLFDWLRQVZLWKWKH



)%,ZHSURGXFHGLW7KRVHFRPPXQLFDWLRQVKDGLQ



WKHUHFRPPXQLFDWLRQVIURPDQH[WRUWLRQLVWVD\LQJ



7KHVHDUHWKHWKHVHWDSHVH[LVWDQGWKHVHDUH



ZKDW VRQWKHP:HSURGXFHGWKHP7KH\KDYHLW



,WKLQNWKHRQO\SRWHQWLDOSUHMXGLFHKHUHLV



WKDWLW VQRWHYHQDSUHMXGLFH,IWKH\KDG



ZDQWHGWKH)%,FRPPXQLFDWLRQVVRRQHUWKH\NQHZ



WKDWZHZHUHWDONLQJWRWKH)%,7KH\ZDLWHGD

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



\HDUDQGIRXUPRQWKVWRDVNIRUWKH)%,



FRPPXQLFDWLRQV$QGWKHQZHKDGVRPHSURFHHGLQJV



WKDWODVWHGPD\EHWZRRUWKUHHPRQWKV



-XGJH&DPSEHOOVDLG<RXKDYHWRWXUQLWRYHUDQG



ZHWXUQHGLWRYHU1RWKLQJZDVFRQFHDOHGWKRXJK



$JDLQEDFNWRP\SRLQWWKLVPRWLRQKDVD



ZKROHORWRIVWXIILQLWWKDWLVDPLUURULPDJHRI



WKHODVWRIWKHLU)HEUXDU\PRWLRQWRFRPSHO



FRPSOLDQFHZLWKWKH2FWREHURUGHUDQGIRU



VDQFWLRQV$QG\RXGHQLHGWKDW$QGIRUWKHVDPH



UHDVRQVRIDOOWKHVDPHWKLQJVWKDWZHUHLQWKDW



PRWLRQ\RXVKRXOGGHQ\WKLVPRWLRQDVZHOOMXVW



RXWULJKWEHFDXVHLW VMXVWDUHKDVKRIDORWRI



WKHVDPHWKLQJV



7KHRQO\WKLQJLW VQRWDUHKDVKRILVZKHQ



\RXKDGDKHDULQJRQWKDWPRWLRQWRFRPSHO



FRPSOLDQFHZLWKWKH&RXUW VRUGHUDQGIRU



VDQFWLRQVWKDWVDPHGD\\RXKDGDKHDULQJRQ



WKHLUPRWLRQWRFRPSHOXVWRSURGXFHWKH)%,



GRFXPHQWV8OWLPDWHO\ZHIXOO\FRPSOLHGZLWK



WKDWZLWKWKHH[FHSWLRQRIUHGDFWLQJRXWILYH



ZRUGVWKDWZHUHLUUHOHYDQWDQGLQIODPPDWRU\DQG



KDYHDOUHDG\EHHQUXOHGXSRQ2WKHUZLVHZHKDYH



IXOO\FRPSOLHG



7KHUHKDVEHHQQRFRQFHDOPHQW7KHUHKDV

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



EHHQQRPLVFRQGXFW$QG,ZLOOJRWKURXJKVRPH



RWKHUWKLQJV, PKDSS\WRDQVZHUTXHVWLRQVDW



WKHHQGRIP\SUHVHQWDWLRQDVZHOOLQFDVH,PD\



KDYHPLVVHGVRPHWKLQJWKDW<RXU+RQRUWKDW\RX



WKLQNLVZRUWK\RIIXUWKHUGLVFXVVLRQ



:KDW*DZNHUGRHVRYHUDQGRYHUDJDLQLVWKH\



OLNHWRZDLWXQWLOWKHODVWVHFRQGWRKLWXVZLWK



VWXII6RZKHQWKH\EURXJKWWKLVPRWLRQLWGLG



QRWKDYHDQ\VSHFLILFVLQLWDWDOO7KH\ILOHG



DQRSSRVLWLRQDQGWKHQWKH\ORZHUHGWKHERRPDQG



WKH\KDGWKLVWUHPHQGRXVO\JLJDQWLFUHSO\WKDW



ZHQWRQDQGRQDQGRQDQGRQKRSLQJWKDWZHZRXOG



EHXQDEOHWRUHVSRQGWRLWH[FHSWKHUH$QGZH



KDGWRDVNIRUPRUHWLPHDQGZHJRWPRUHWLPH,



WKLQNWKDW0U%HUOLQHYHQVDLG,I\RXZDQWPRUH



WDNHWDNHPRUHWLPH7KDW VMXVWQRWWKHULJKW



ZD\RIGRLQJWKLQJV$QGWKHFRXUWVKDYHVDLG



WKDWRYHUDQGRYHUDJDLQ



:HFLWHGWRWZRFDVHVRQHWKDWVD\VLW VD



GXHSURFHVVYLRODWLRQWRFRQVLGHUDUJXPHQWVUDLVHG



IRUWKHILUVWWLPHLQDUHSO\EULHI:HOODOPRVW



HYHU\WKLQJWKDWKHWDONHGDERXWWRGD\ZDVLQWKH



UHSO\EULHI,WZDVQRWLQWKHLUPRWLRQ



$QGDQRWKHUFDVHVD\V$QDUJXPHQWUDLVHGIRU



WKHILUVWWLPHLQUHSO\LVGHHPHGDEDQGRQHG

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



$OPRVWHYHU\WKLQJWKDWWKH\UDLVHGZDVLQWKH



UHSO\,NQRZWKDWWKLVLVDSURFHGXUDOLVVXH



EXWVWLOO,WKLQNLW VLPSURSHUWRILOHD



PRWLRQJHWRXURSSRVLWLRQDQGWKHQORZHUWKH



ERRPLQWKHUHSO\DQGWKHQZHKDYHWRILOH\HW



DQRWKHURSSRVLWLRQRQWRSRIWKDW



,W VSDUWRIDQRQJRLQJSUDFWLFH7KH\KDYH



GRQHLWRYHUDQGRYHUWRXV:KHQWKH\DVNHGIRU



WKHSKRQHUHFRUGVWKH\ZDLWHGXQWLOWKHLUUHSO\



WRFLWHWRWKHODZ7KH\FLWHGWRWZRFDVHVWKDW



ZHUHFRPSOHWHO\RIISRLQWDQGLWZDVILOHGRQWKH



VDPHGD\DVWKHKHDULQJDQGZHFRXOGQ WUHVSRQG



WRLW$QGLWWXUQVRXWWKDWWKHUHZDVDORWRI



WKHODZWKDWZDVFRPSOHWHO\WKHRSSRVLWHRIZKDW



WKH\KDGVDLG%XWDJDLQLWZDVLWZDV



UHVSRQGLQJWRWKLQJVRQUHSO\



$QG,WKLQNLW VZRUWKPHQWLRQLQJWKDWZKHQ



0U%ROOHDZDVGHSRVHGWKH\KHOGEDFNRQDERXW



GLIIHUHQWGRFXPHQWVWKDWZHUHUHVSRQVLYHWR



GLVFRYHU\$QG\RXUHPHPEHUZHEURXJKWRXURZQ



PRWLRQIRUVDQFWLRQVRQWKLV7KH\KDGKHOGEDFN



RQGLIIHUHQWRUPD\EHWKHUHZHUHPRUH



GRFXPHQWVWKDWZHUHSHUFHQWUHVSRQVLYHDQGZH



KDGDGLDORJXHEHIRUH$OLD6PLWK"



05%(55<$OLD

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



05+$5'(5$OLD6PLWK,NHHS



PLVSURQRXQFLQJKHUQDPH



,KDGFRPPXQLFDWLRQVZLWKKHU,VDLGVKH



VDLG:HOOZHGRQ WZDQWWRSURGXFHGRFXPHQWV



XQWLODIWHUWKHGHSRVLWLRQ



,VDLG7KDW VILQHEXWLI\RX UHJRLQJWR



JLYHVRPHWKLQJDWWKHGHSRVLWLRQ\RXQHHGWRJLYH



LWWRXVQRZVRWKDWZHFDQXVHLWWRSUHSDUHIRU



WKHGHSRVLWLRQ



6KHVDLG:HGRQ WDJUHHZLWKWKDW



$QGVRWKH\SURFHHGHGWRWDNHKLVGHSRVLWLRQ



VKRZDZKROHEXQFKRIVWXIIZDVUHVSRQVLYHWR



RXUGLVFRYHU\,WZDVGRFXPHQWVWKDWSHUWDLQHGWR



+XON+RJDQGRFXPHQWVWKDWSHUWDLQHGWRPHGLD



DSSHDUDQFHV,PHDQDOOWKHVHWKLQJVZHUH



SHUFHQWUHVSRQVLYH7KH\KHOGEDFN7KH\



VXUSULVHGKLP7KH\VDERWDJHGKLPDWKLV



GHSRVLWLRQ$QGLWZDVHPEDUUDVVLQJ,W VWKLQJV



OLNHKLPJRLQJWRWKHEDWKURRPLQWKHKRVSLWDO,



DVVXPH\RXUHPHPEHUVRPHRIWKHVHWKLQJV



-8'*(&$6(,GR



05+$5'(57KHUHZDVDORWRIWKHPWKRXJK



DORWRIWKHVHWKLQJVIURPWKHP7KH\VDERWDJHG



XV6RKHUHWKH\NHHSWDONLQJDERXWKRZZH



FRQFHDOHYLGHQFHWKDWZHGLVUHJDUGFRXUWRUGHUV

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



WKDWZHHQJDJHLQPLVFRQGXFW,PHDQWKDWZDVDQ



RXWULJKWVDERWDJHRIXV$QGLW VMXVWLW VD



ELWWZRIDFHGIRUWKHPWREHVD\LQJWKHWKLQJV



WKH\DUHVD\LQJZKLFKDUHWRWDO



PLVUHSUHVHQWDWLRQVDQGWREHHQJDJHGLQWKH



FRQGXFWWKDWWKH\ZHUHHQJDJHGLQ



7KHUHZHUHDFWXDOO\RWKHUH[DPSOHVWKRXJK



:HDVNHGIRUGRFXPHQWVDERXWWKHLULQWHUQDO



FRPPXQLFDWLRQVUHJDUGLQJWKHVH[WDSHWKHVH[



WDSHWKDWWKH\SRVWHG1RWLFHWKDWHYHU\WKLQJ



WKH\WDONHGDERXWKDGQRWKLQJWRGRZLWKWKHLUVH[



WDSHLW VRWKHUWDSHVWKDWPD\RUPD\QRWH[LVW



,W VVRIDUDILHOGZKDWWKH\ UHWDONLQJDERXW



%XWZHDVNHGIRUWKHFRPPXQLFDWLRQVLQGLVFRYHU\



WKHLULQWHUQDOFRPPXQLFDWLRQVDQGH[WHUQDO



FRPPXQLFDWLRQVUHJDUGLQJWKHDFWXDOVH[WDSH



7KH\ZLWKKHOGWKDWIURPXVIRUHLJKWPRQWKV:H



WRRNWKHLUGHSRVLWLRQ



<HVSDJHVRIWKH,0VEHWZHHQDOORI\RXU



HPSOR\HHVPDNLQJIXQRI+XON+RJDQ7KH\ZLWKKHOG



WKDWIURPXVIRUHLJKWPRQWKV$QGLWZDVQRW



ZHGLGQ WHYHQDQGWKH\FRQFHDOHGLWIURPXV



LI\RXZDQWWRXVHWKDWWHUPWKDW0U%HUOLQORYHV



WRXVHEHFDXVHWKH\QHYHUWROGXVDERXWWKRVH



WKLQJVXQWLOZHZHUHWDNLQJGHSRVLWLRQVDQGWKHLU

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



HPSOR\HHVVDLGWKDWWKH\KDGLQWHUQDO



FRPPXQLFDWLRQV$QGWKH\KDGDVSHFLILFWHUPIRU



LW



7KH\HYHQWXDOO\SURGXFHGWKRVH



FRPPXQLFDWLRQV,WZDVDORW$QGLWZDV



HPEDUUDVVLQJVWXII,WZDVWKHLUHPSOR\HHVPDNLQJ



IXQRI+XON+RJDQLQWKLVDFWXDOVH[WDSHWKDW



WKH\SRVWHGXSWRWKH,QWHUQHW'LGZHILOHD



PRWLRQIRUVDQFWLRQVRYHUWKDW"1RZHGLGQRW



:K\":HOOZHHYHQWXDOO\JRWLW,WZDVVRPHZKDW



SUHMXGLFLDOEHFDXVHZHKDGDVNHGWKHLUHPSOR\HHV



DERXWWKLVDQGZHQHYHUZHUHDEOHWRDFWXDOO\JHW



WKHGRFXPHQWVWRDVNWKHPDERXWVSHFLILFFRPPHQWV



:HHYHQWXDOO\JRWLW



(YHU\WKLQJWKDWWKH\DUHFRPSODLQLQJDERXW



WKH\KDYHLQWKHLUSRVVHVVLRQ7KH\KDYHJRWLW



IURPXV:HKDYHQ WZLWKKHOGDQ\WKLQJ,IWKHUH



LVDQ\WKLQJWKDWWKH\DUHHQWLWOHGWROHWPHNQRZ



ZKDWWKH\ UHHQWLWOHGWRDQGZH OOJHWLWWRWKHP



7KDW VDOZD\VEHHQP\SROLF\



%XWLIWKH\GRQ WDVNDQGWKH\DVVXPHWKDW



WKHUHLVDFRXUWRUGHUWKDWVD\VWKDW,KDYHWR



JLYHWKHPVRPHWKLQJDQGWKHUHLVQRWDQG



WKHQWKH\ILQDOO\DVNIRULWDQGWKHQWKH\DVN\RX



IRULWDQGWKHQ-XGJH&DPSEHOOVD\V<HVJLYHLW

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



WRWKHPDQG,JLYHLWWRWKHPWKDW VQRW



VDQFWLRQDEOH7KDW VQRWZURQJ,KDYHQ WZH



KDYHQ WGRQHDQ\WKLQJZURQJLQWKDWUHVSHFW



,QRUGHUIRUWKHUHWREHVDQFWLRQVWKHUHKDV



WREHDFRXUWRUGHUWKDWZHYLRODWHG7KH\



KDYHQ WLGHQWLILHGDFRXUWRUGHUWKDWZHYLRODWHG



ZLWKWKHSRVVLEOHH[FHSWLRQRIUHGDFWLQJWKH



SUHIL[HVDQGUHGDFWLQJWKHILYHZRUGVWKDW VRQD



PRWLRQIRUSURWHFWLYHRUGHU



+HPHQWLRQHGWKH$SULOUGRND\7KDW V



WKHGD\DQ$SULOUGRUGHU-XVWDOLWWOHELW



RIEDFNJURXQGRQWKDW(YHU\WLPH-XGJH&DPSEHOO



KDVHQWHUHGDQRUGHUVKH VDOZD\VVDLG7KLVLV



P\RUGHUPHHWDQGFRQIHURQDILQDORUGHUDQG



WKHQ,ZLOOVLJQLW



2Q$SULOUGVKHGLGQ WGRWKDW6KH



VDLGEHFDXVHZHKDGILYHPRWLRQVWRGLVPLVV



IURPDOORIWKHILYHRUPRVWRIWKHILYH



GHIHQGDQWV$V\RXFDQLPDJLQHWKDWRFFXSLHG



DERXWWZRDQGDKDOIKRXUVRIRUDODUJXPHQWDQG



DOORIWKHLUPRWLRQVZHUHGHQLHG



$QGWKHQLQWKHODVWIHZPLQXWHVRIWKLV



KHDULQJWKDWVKHKDGVFKHGXOHGIRUVKHVDLG'RHV



DQ\RQHKDYHDQ\IXUWKHUFRPPHQWVRQZKDWZDVRXU



H[FHSWLRQVWR<RXU+RQRU VRUGHUUHJDUGLQJWKH)%,

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



GRFXPHQWVDQGWKHSKRQHRUGHUV"$QGVKHVDLG,



KDYHDOUHDG\UHDGWKHSDSHUV,GRQ WZDQWWR



KHDUDQ\WKLQJPRUHWKDW VEH\RQGWKHSDSHUV,V



WKHUHDQ\WKLQJPRUH"



,WKLQNWKHUHZDVYHU\YHU\OLWWOHWKDWZDV



EH\RQGZKDWWKHSDSHUVVDLGDQGVKHVDLG2ND\



, PJRLQJWRRYHUUXOHWKHH[FHSWLRQV, PJRLQJWR



VLJQWKHRUGHU0U%HUOLQGR\RXKDYHDQRUGHU"



+HVDLG<HV<RXU+RQRU



+HKDQGHGLWWRKHUVKHVLJQHGLWDQG,



GRQ WHYHQNQRZLI,JRWDFRS\RILWIRUWKH



ILUVWILYHGD\V7KH\VD\WKDWWKH\KDQGHGLWWR



PH,GLGQ WKDYHDQ\PDWHULDOVLQP\ILOH



VKRZLQJLW7KHFRXUWGLGQ WSXWLWXSRQWKH



V\VWHPWKH(GLVFRYHU\V\VWHP



7KH\KDGQRWVXSSOLHGPHDFRS\XQWLOWKH\



VDLG$UH\RXJX\VJRLQJWRFRPSO\"<RXKDYH



WKUHHGD\VWRFRPSO\



$QG,VDLG&DQ\RXVXSSO\PHZLWKDFRS\RI



WKHRUGHUSOHDVH"%HFDXVH,GLGQRWHYHQNQRZ



ZKDWLWVDLG



$QGWKH\VD\7KHGRJDWHP\KRPHZRUN,W V



QRWWKDW,W VWKDWLIWKHUHLVJRLQJWREHDQ



RUGHUZH UHHQWLWOHGWRQRWLFHRIZKDWWKDWRUGHU



LV6RZHJRWWKHRUGHUDQGLWVDLGZHKDGWR

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



FRPSO\LQWKUHHGD\V:HLPPHGLDWHO\VWDUWHG



SURGXFLQJWKLQJVWRWKHP,WKLQNLWWRRND



FRXSOHRIH[WUDGD\V$QG0U%HUOLQDQGWKDW



NLQGRIOHDGVPHWRWKHPHHWDQGFRQIHUSURFHVV



WKHVRFDOOHGPHHWDQGFRQIHUSURFHVVEHIRUHWKLV



PRWLRQ0U%HUOLQVHQWPHDOHWWHUVD\LQJ<RX



QHHGWRFRPSO\ZLWKWKDW;<=$QG,VHQWKLP



DOHWWHUULJKWEDFNSUREDEO\ZLWKLQKRXUVRU



WZRGD\VDWWKHDEVROXWHPRVWEXWLW VSUREDEO\



RQHGD\VD\LQJZHDUHDEVROXWHO\FRPSO\LQJZLWK



WKLVDQGLW VJRLQJWRWDNHXVDIHZGD\V



$QG,H[SODLQHGWKDWWKHSKRQHRUGHUVDUHQRW



LQRXUWKHSKRQHORJVDUHQRWLQRXU



SRVVHVVLRQ7KH\ UHLQWKHSRVVHVVLRQRIWKH



WHOHSKRQHFDUULHUDQGZH UHLQWKHSURFHVVRI



JDWKHULQJXSWKHGLIIHUHQWFRPPXQLFDWLRQVZLWKODZ



HQIRUFHPHQW$QGSDUWRIWKHRUGHUZDVZHKDGWR



SURYLGHWKHPZLWKDVXPPDU\RIDOOWKH



FRPPXQLFDWLRQVZLWKODZHQIRUFHPHQWWKDWKDG



KDSSHQHGRYHUWKHSDVW\HDUDQGDKDOIRUVR\HDU



DQGFRXSOHRIPRQWKV



6R,KDGWRFRQWDFWP\RIILFHKDGWR



FRQWDFW0U7XUNHODQG'DYLG+RXVWRQWRJHWWKH



VXPPDULHVDQGWKHQ,KDGWRJREDFNDQGWKH\



KDGWRSUREDEO\JREDFNLQWRWKHLUUHFRUGV,KDG

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



WRJREDFNLQWRP\UHFRUGV,WKLQN,KDGRQHRU



PD\EHWZRSKRQHFDOOVZLWKWKH)%,D\HDUEHIRUH



WKDW6R,KDGWRJRORRNWRVHH,FRXOGQ W



UHPHPEHUZKDW,KDGWDONHGWRWKHJX\DERXW,W



KDGEHHQVRORQJ,WKLQNPD\EHLWZDVDILYH



WHQPLQXWHFRQYHUVDWLRQDERXW:KDW VWKHVWDWXV



RIWKLV"



6R,KDGWRJREDFNLQP\UHFRUGVDQG,



ZHSXWLWWRJHWKHUDVIDVWDVZHFRXOGDQGWKHQ



ZHSURYLGHGWKHPZLWKDYHU\OHQJWK\LQWHUURJDWRU\



UHVSRQVHYHU\OHQJWK\+HGLGQ WSURYLGHWKDWWR



\RXEXWLWZDVYHU\OHQJWK\+HFKDUDFWHUL]HVLW



DVEHLQJERLOHUSODWHEXWWKDWZDVZKDWHYHU\ERG\



FRXOGUHPHPEHUZDVWKHUHZHUHFRPPXQLFDWLRQV



1RZ'DYLG+RXVWRQKDGDORWRI



FRPPXQLFDWLRQVZLWKWKH)%,EHFDXVHLWZDVSDUW



RIWKHVWLQJRSHUDWLRQDQGWKHVWLQJRSHUDWLRQ



ZDVUHODWHGWRDQH[WRUWLRQLVW



-8'*(&$6(<HV



05+$5'(5,WZDVQRWUHODWHGWR*DZNHU



WKHVWLQJRSHUDWLRQ



-8'*(&$6(8KKXK ,QGLFDWHV



DIILUPDWLYHO\ 



05+$5'(51RZDIWHUWKHVWLQJRSHUDWLRQ



ZHGRQ WNQRZZKDWWKH)%,ZKHUHWKHLU

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



LQYHVWLJDWLRQVZHQW:HGRQ WNQRZLILWOHGWR



*DZNHU,W VSRVVLEOH0D\EHQRW:HGLGQRW



NQRZ:HGLGQ WNQRZLILWOHGWRRWKHUSHRSOH



0LNH&RZKHDG&DOWDRU7RQ\%XUWRQDQGKLVDJHQF\



%XFKZDOG$JHQF\:HGLGQ WNQRZZKHUHDOOWKDW



ZHQWEXWZHSURYLGHGDVXPPDU\RIWKH



FRPPXQLFDWLRQVIURP'DYLG+RXVWRQWRWKH)%,WKDW



OHGWRWKH)%,VWLQJ



$QGDJDLQWKH\KDGQHYHUDVNHGXVIRUWKDW



XQWLOWKH\SURSRXQGHGWKHLUGLVFRYHU\UHJDUGLQJ



)%,FRPPXQLFDWLRQV7KH\KDGNQRZQIRURYHUD



\HDUWKDWWKHUHZHUH)%,FRPPXQLFDWLRQVDQGZKHQ



WKH\DVNHGZHZHUHJLYLQJLWWRWKHP



%XWDVIDUDVWKHVRFDOOHGPHHWDQGFRQIHU



SURFHVV,WROGWKHPWKDWZHZHUHLQWKHSURFHVV



RIFRPSO\LQJZLWKWKHRUGHUDQGWKH\LPPHGLDWHO\



ILOHGWKHLUPRWLRQ$VIDVWDVWKH\FRXOGWKH\



ILOHGWKHLUPRWLRQ,QIDFWLWZDVVRIDVWLW



DSSHDUHGWRPHWKDWWKH\KDGDOUHDG\EHHQ



SUHSDULQJWKHLUPRWLRQVLPXOWDQHRXVO\ZLWK



SUHSDULQJWKHLUPHHWDQGFRQIHUEHFDXVHWKH\ZHUH



SUHWW\FRQYLQFHGWKDWWKH\ZHUHJRLQJWREULQJ



WKLVPRWLRQ



$QGLWZDVWKHLQLWLDOPRWLRQZDVDQHPLF



,WKDGYHU\OLWWOHIDFWV,WZDVVLPSO\:HKDYH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



IDLOHGWRFRPSO\ZLWKFRXUWRUGHUVZHKDYH



IODXQWHGWKHMXGLFLDOSURFHVVZHHQJDJHGLQ



PLVFRQGXFWZLWKRXWJLYLQJDQ\VSHFLILFVZH



GLVUHJDUGHGZKDWWKHFRXUWKDVVDLGZH YH



FRQFHDOHGHYLGHQFHWKDWNH\IDFWVKDYHEHHQ



FRQFHDOHGDOOWKLVNLQGRIJHQHULFVWXIIEXWQR



IDFWV$QGWKHQZHKDGWRILOHDQRSSRVLWLRQ



VD\LQJ:H UHQRWTXLWHVXUHZKDW\RX UHWDONLQJ



DERXWEXWZHKDYHQ WGRQHWKDWDWDOOZHKDYH



EHHQIRUWKFRPLQJ$QGWKHQ,H[SODLQHGKRZWKH



UHSO\FDPHLQDQGWKDWZDVYHU\ODUJH



,PHDQ,IHHOWKDW,GRQ WNQRZPD\EH



, PROGVFKRRO,IHHOWKDWWKHUHVKRXOGEHD



PHHWDQGFRQIHUSURFHVVEHIRUHWKHUHLVDPRWLRQ



DVRSSRVHGWRDPRWLRQDQGDPHHWDQGFRQIHUDOO



KDSSHQLQJDWWKHVDPHWLPHDQGWKHQUDFHWRWKH



FRXUWVRWKDWLW VOLNHDJDPHRIJRWFKD$KKD



ZHEURXJKWDPRWLRQ2KDQGQRZ\RX UHFRPSO\LQJ



ZLWKWKHRUGHUQRZWKDWZHILOHGWKHPRWLRQ



%XWZLWKLQWKDWWHQGD\SHULRGZHZHUH



DOUHDG\FRPSO\LQJZLWKWKDWRUGHU$QGWKHUHZHUH



DIHZPRUHGRFXPHQWVWKDWZHKDGWRJHW:HKDG



WRJHWVRPHDQVZHUVIURP'DYLG+RXVWRQZKRLVD



EXV\JX\DQGIURP0U7XUNHOZKRLVDEXV\JX\



:HKDGWRJREDFNLQWRRXUDUFKLYHVWRUHPHPEHU

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



ZKDWRXUFRPPXQLFDWLRQVZHUHDQGWRZKRPDQGWKHQ



ZHSURYLGHGWKHP



1RZLIWKH\GLGQ WOLNHWKHH[WHQWRIRXU



LQWHUURJDWRU\UHVSRQVHVLIWKH\IHOWWKDWWKH\



ZHUHQRWVSHFLILFHQRXJKWKH\FRXOGKDYHEURXJKW



DPRWLRQWRFRPSHOIXUWKHUUHVSRQVHWRWKLV



LQWHUURJDWRU\RUWKH\FRXOGKDYHSUHVHQWHGLWWR



<RXU+RQRUDQGVDLG7KLVLVQ WHQRXJKWKHUHKDV



JRWWREHPRUH



%XWWKH\GLGQRWGRWKDW7KH\MXVWWKH\



MXVWZDQWHGWRWKH\ZDQWWRHQGWKHFDVHLV



ZKDWWKH\ZDQW7KH\GRQ WLW VQRWDERXW



GLVFRYHU\LW VDERXWHQGLQJWKHFDVHEHFDXVH



WKH\ORVWWKHLUILYHPRWLRQVWRGLVPLVV$QG



WKLVWKLQJFDPHULJKWRQWKHKHHOVRIWKDWULJKW



DIWHU7KH\DUHKHOOEHQWRQHOLPLQDWLQJWKLV



FDVHDQGPDNLQJVXUHWKDW0U%ROOHDFDQQRW



SURFHHGWRFRXUWZLOOQRWKDYHKLVGD\LQFRXUW



6RWKDW VZKDWWKLVLVDOODERXW$QGWKDW V



ZK\WKH\NHHSEULQJLQJWKHVHPRWLRQVIRUVDQFWLRQV



DQGPRWLRQVIRUVDQFWLRQV7KH\DUHPRUH



LQWHUHVWHGLQOLWLJDWLQJDERXWWKHOLWLJDWLRQWKDQ



WKH\DUHOLWLJDWLQJDERXWWKHLURZQFRQGXFW



1RWLFHWKDWQRQHRIWKLVKDVDQ\WKLQJWRGR



ZLWKWKHLUDFWXDOFRQGXFW7KLVFDVHOHWPH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



UHPLQGHYHU\ERG\ZKDWWKLVFDVHLVDERXW7KH\



UHFHLYHGDQDQRQ\PRXV'9'WKDWZDVPLQXWHVORQJ



RI0U%ROOHDKDYLQJVH[ZLWKVRPHERG\LQD



SULYDWHEHGURRP$QGLWZDVQRWVRPHWKLQJWKDW



WKH\KDGFUHDWHGOLNHDSULYDWHVH[WDSH7KLV



ZDVVRPHWKLQJZKHUHDQG\RXKHDUG0U&OHP



WHVWLI\,WZDVOLNHWKDWOLWWOHPRWLRQGHWHFWRU



WKDW VZD\XSLQWKHFRUQHURIWKHURRPWKDW V



SDLQWHGWKHVDPHFRORUDVWKHZDOO,WZDVD



VXUUHSWLWLRXVWDSH,WZDVDKLGGHQWDSHD



KLGGHQFDPHUD



7KH\UHFHLYHGDFRS\RILW7KH\GLGQ WPDNH



DQ\LQTXLULHVZLWK0U%ROOHDDERXWZKHWKHUKH



DSSURYHGWKLVZKHWKHUWKLVZDVVRPHWKLQJWKDWKH



ZDQWHGWREHRXWWKHUH7KH\VLPSO\LPPHGLDWHO\



HGLWHGLWGRZQLQWRLQWKHZRUGVRIWKHLURZQ



HGLWRULQFKLHIDKLJKOLJKWUHHO7KDW VWKH



ZRUGVRIWKHLUHGLWRULQFKLHI7KH\FUHDWHGD



KLJKOLJKWUHHODPLQXWHDQGVHFRQGVRIWKH



JUHDWHVWVH[XDOHYHQWVWKDWKDSSHQHGRQWKDW



PLQXWHWDSH7KDW VZKDWWKH\SRVWHGXSWRWKH



,QWHUQHW



'DYLG+RXVWRQZKRXQIRUWXQDWHO\LVQRWKHUH



WRGD\LPPHGLDWHO\VHQWWKHPDFHDVHDQGGHVLVW



OHWWHUDQGVDLG7DNHWKLVGRZQ,WZDVLOOHJDOO\

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



UHFRUGHGLW VLOOHJDOO\XSRQWKH,QWHUQHW\RX



KDYHQRULJKWVWRGRWKLVLWLVDQLQYDVLRQRI



RXUSULYDF\$QGWKHQKHGLGQ WJHWDUHVSRQVHLQ



KRXUVRUKRXUVDQGKHLPPHGLDWHO\VHQWDQ



HPDLOGLUHFWO\WRWKH&(2RIWKHLUFRPSDQ\1LFN



'HQWRQDQGVDLGWKHVDPHWKLQJ<RXKDYHWRWDNH



WKLVGRZQLW VLOOHJDOLW VXQDXWKRUL]HGWDNH



LWGRZQLPPHGLDWHO\+HJRWDOHWWHUDFRXSOH



GD\VODWHUVD\LQJ:H UHQRWWDNLQJLWGRZQ



7KDW VZKDWWKLVFDVHLVDERXW1RWLFHLQ



WKHPLQXWHVWKDW0U%HUOLQVSRNH\RXGLGQ W



KHDUDQ\WKLQJDERXWZKDWWKHFDVHLVDFWXDOO\



DERXW,W VDOODERXWWKHH[WRUWLRQLVWDQGZKDW



WKHH[WRUWLRQLVWZDVWU\LQJWRGR



6RWKLVODZVXLWILOHGZDVILOHGPD\EHD



ZHHNRUVR7KHQ,JRWDFDOOWRJHWLQYROYHG



DQGWKHQZHILOHGDODZVXLW$QGZH YHEHHQRII



DQGUXQQLQJHYHUVLQFH



,DOOXGHGWRLWHDUOLHUEXWLQRUGHUIRU



WKHUHWREHVDQFWLRQV\RXKDYHWRKDYHD



YLRODWLRQRIDFRXUWRUGHU,VWLOOKDYHQ WVHHQ



WKHFRXUWRUGHUWKDWZHVXSSRVHGO\KDYHYLRODWHG



7KHRQO\SRWHQWLDOKHUHDQGLI\RXGLVDJUHH



-XGJH&DVH, PKDSS\WRGLVFXVVWKDWZLWK\RX



0U%HUOLQWDONHGDERXWPHGLDDSSHDUDQFHV

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



:HKDYHJRQHRYHUDQGRYHUDQGRYHUZLWK\RXDERXW



PHGLDDSSHDUDQFHV7KHILUVWWKLQJLVDQGKH



GLGQ WPHQWLRQWKLVLQ2FWREHURIDWWKH



WLPHWKDWWKH\SRVWHGWKLVVH[WDSH0U%ROOHD



KDSSHQHGWREHRQDSUHSODQQHGPHGLDWRXUIRUD



ZUHVWOLQJHYHQWWKH71$ZUHVWOLQJHYHQW+H



WHVWLILHGLQKLVGHSRVLWLRQPD\EH\RXUHFDOO



EHFDXVHWKHLUSRVLWLRQLVKHZDVWU\LQJWRSURPRWH



WKLVVH[WDSH:HOOQRWKLQJLVIXUWKHUIURPWKH



WUXWKQRWKLQJ$QGWKH\SXWWKDWLQFRXUW



SDSHUV1RWKLQJLVIXUWKHUIURPWKHWUXWK



%XW\RXKHDUG0U%ROOHDWHVWLI\+HVDLG



WKHVH[WDSHFDPHRXWDQG,ZDVQ WJRLQJWRKLGH



IURPLW,GRQ WKLGHIURPWKLQJV,ZDVWKHUH



LQWKHPHGLDWRSURPRWHP\ZUHVWOLQJHYHQWDQG



WKDW VZKDW,ZDVGRLQJ7KHUHLVQRWDVLQJOH



VKUHGRIHYLGHQFH,QIDFWDOOWKHHYLGHQFHLV



DJDLQVWWKHPRQWKLV



:HGLGQ WKDYH0U%ROOHDGLGQ WKDYH



DQ\WKLQJDERXWKLVPHGLDLWLQHUDU\EHFDXVHKH



WHVWLILHGDERXWWKLV+HVDLGXVXDOO\WKH\KDQG



VRPHWKLQJWRPHDQGDIWHUWKHPHGLDWRXULVRYHU



,KDQGLWEDFNRU,WRVVLWRXW,KDYHQRXVH



IRUWKLVVWXII



7KHGD\EHIRUHWKH\ZKHQWKH\VWDUWHGWR

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



PDNHDQLVVXHDERXWWKLVZHPDGHDQLQTXLU\WR



WKH71$:UHVWOLQJWRVHHLIZHFRXOGJHWWRSXW



DQHQGWRWKLVLVVXHEHFDXVHLWZDVVRVLOO\WR



XVWKDWKHZDVVXSSRVHGO\SURPRWLQJWKHVH[WDSH



,PHDQMXVWLWZDVVRIDUIURPWKHWUXWKZH



MXVWZDQWHGWRSXWDQHQGWRLW6RZHFRQWDFWHG



71$:UHVWOLQJWRVD\'R\RXJX\VKDYHDFRS\RI



WKHLWLQHUDU\DVLWH[LVWHGEHIRUHWKHVH[WDSHVR



WKDWZHFDQVKRZWKHP"$OORIWKHVDPH



DSSHDUDQFHVWKDWKHPDGHZHUHDOOOLVWHGDV



DSSHDUDQFHVWKDWKHZDVJRLQJWRPDNHDQ\ZD\



7KHQWKH\VWDUWHGFKDQJLQJWKHLURXWORRNRQ



LWDQGWKH\VDLG:HOOKHQHYHUFRXOGKDYH



JRWWHQRQWR+RZDUG6WHUQLILWZDVQ WIRUWKHVH[



WDSH+HQHYHUFRXOG YHJRWWHQRQWKH7RGD\6KRZ



ZLWKRXWWKHVH[WDSH



:HOO\RXNQRZZKDW71$WKHSHUVRQZKRZDV



WKHSXEOLFLVWDWWKHWLPHKDGOHIW71$DQGVRZH



KDGWRWUDFNKHUGRZQ$QGVKHVDLG2K,KDSSHQ



WRKDYHRQHRIWKRVHROGHPDLOV$QGVKHVHQWLW



RYHUWRXV,WZDVGDWHGEHIRUHWKHGDWHRIWKH



VH[WDSHDQGLWVKRZV+RZDUG6WHUQDSSHDUDQFHRQ



WKLVGDWH7RGD\6KRZRQWKLVGDWH(YHU\WKLQJ



KDGDOUHDG\EHHQODLGRXWIRUWKHZUHVWOLQJ



SURPRWLRQ$QGVR,VHQWLWRYHUWRWKHPMXVWWR

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



VD\+HUH\RXJRZHKDSSHQHGWRWUDFNWKLVGRZQ



IRU\RXQRWWKDWZHZHUHFRQFHDOLQJDQ\WKLQJ:H



GLGQ WKDYHLW



7KLVKDSSHQHGWREHDQDQGLWVKRZHGWKDW



WKLVKDGEHHQDQHPDLOWKDWKDGEHHQVHQWRYHUWR



DQDFFRXQWRI0U%ROOHD1RZ0U%ROOHD



WHVWLILHGKHGRHVQ WXVHWKHFRPSXWHU+H



GRHVQ W+HWH[WV+HGRHVQ WXVHFRPSXWHUV



6RWKH\KDSSHQHGWRVHQGLWRYHUWRDQHPDLO



DFFRXQWDQGWKHQSHUKDSVVRPHERG\ZKRPRQLWRUV



WKDWHPDLODFFRXQWSULQWHGLWRXWIRUWKHP$QG



DIWHUWKHPHGLDWRXULWZDVQ WLWZDVQ W



DURXQGDQ\PRUH,WZDVQ WOLNHDQ\RQHZDV



VSROLDWLQJHYLGHQFHLQWKHFDVHUHJDUGLQJWKHLU



VH[WDSH7KLVZDVMXVWVRPHWKLQJWKDWKDG



QRWKLQJWRGRZLWKWKHLUVH[WDSH,WZDVD



SUHSODQQHGPHGLDWRXU$QGDVDOZD\VKDSSHQV



DIWHUDPHGLDWRXU\RXJHWULGRIWKHROGVWXII



XQOHVV\RXZDQWWRWUDFNLWGRZQIURPWKH



SXEOLFLVW6RWKHUHLVQRWKLQJWKDWZHKDYHQ W



JLYHQWKHPDERXWWKHPHGLDWRXU



/HWPHWKHUHLVQRWKLQJWKDWWKH\KDYH



DVNHGIRUWKDWZHKDYHQ WJLYHQWKHPWKDWZHKDYH



LQRXUSRVVHVVLRQ$QGQRERG\GHVWUR\HGDQ\WKLQJ



1RZWKH\KDYHVHQWDVXESRHQDWRWKHSXEOLFLVW

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



ZKRZHJRWWKDWLQIRUPDWLRQIURPEHFDXVHKHUQDPH



LVRQWKHHPDLO$QGZHVHQWLWRYHUWRWKHP



7KH\ZDQWWZR\HDUV ZRUWKRIDOORIKHU



FRPPXQLFDWLRQVRIHYHU\NLQGWKDWKDVWRGRZLWK



+XON+RJDQ2ND\:HOOZH OOSUREDEO\EH



OLWLJDWLQJRYHUWKDW



%XWDVIDUDVWKHPHGLDWRXUWKHUHLV



QRWKLQJWKDWZHKDYHWRKLGH]HUR$QGWKHUHLV



QRWKLQJWKDWZHKDYHKLGGHQDQGWKHUHLVQRWKLQJ



WKDWZHKDYHVSROLDWHG7KH\ UHWU\LQJWRPDNHLW



VRXQGOLNHZHKDYHDOOWKLVLQQXHQGRDQGFORDNDQG



GDJJHUDQGZRUGVOLNHFRQFHDOHGHYLGHQFHDQG



GHVWUR\HGDQGDOOWKLVVWXII,PHDQLW V



MXVWLW VMXVWQRWWUXH



/HW VWDONDERXWWKHFRQWHQWVRIWKH



H[WRUWLRQLVW VFRPPXQLFDWLRQVEHFDXVHWKHUHLVD



ORWRIWDONDERXWWKDW$QG0U%HUOLQ, PJODG



\RXUHPLQGHGPHRIWKLVEHFDXVHKHVDLGWKDWDW



RQHRIWKHKHDULQJVDQGKHUHPLQGHGPH7KLV



LVWUXH



$WRQHRIWKHKHDULQJVDQG,GRQ W



UHPHPEHUZKLFKRQHLWZDVEXWLWZDVDZKLOH



DJRWKHUHZDVDGLVFXVVLRQDERXWZKHWKHUWKHUH



PLJKWH[LVWRWKHUWDSHV,GLGQRWNQRZLIDQ\



RWKHUWDSHVH[LVWHG,QHYHUVDLGWKH\GRQRW,

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



QHYHUVDLGWKH\GR,GLGQ WNQRZ%XWWKHUHZDV



DGLVFXVVLRQLIRWKHUWDSHVH[LVWHGDQGZHZHUH



JRLQJZLWKWKHSUHPLVHWKDWWKHUHPLJKWH[LVW



RWKHUWDSHV$QGZHGLVFXVVHGWKDWLIWKHUHDUH



RWKHUWDSHVLQH[LVWHQFHDQGLIWKH\KDYHHYHU



FRPHWRDQ\RIRXUSRVVHVVLRQ*DZNHUZDV



FRQFHUQHGWKDWWKH\FRXOGEHFRPHGHVWUR\HGRU



FRQFHDOHGRUVRPHWKLQJOLNHWKDW



$QG,GLGPDNHWKHGHFLVLRQWKDW,GRQ WVHH



KRZRWKHUWDSHVDUHUHOHYDQWWRWKLVFDVHEHFDXVH



WKLVFDVHLVDERXWWKHRQHWDSHWKDWWKH\JRWQRW



DQ\RWKHUWDSHVWKDWPLJKWH[LVWRIRWKHU



LQFLGHQWVDQGHQFRXQWHUVEHWZHHQ0U%ROOHDDQG



0V&OHPEHFDXVHWKH\GLGQRWSXEOLVKWKRVH



7KH\GLGQ WKDYHWKHPLQWKHLUSRVVHVVLRQ7KH\



GRQ WKDYHWKHPLQWKHLUSRVVHVVLRQQRZ:HGRQ W



KDYHWKHP:HKDYHQHYHUVHHQWKHP0D\EHWKH\



H[LVW0D\EHWKH\GRQ WH[LVW



%XWZHKDGDFRQYHUVDWLRQZLWK-XGJH&DPSEHOO



DERXWLIWKHUHDUHWDSHV$QG-XGJH&DPSEHOO



VDLG:HOOLIWKHUHDUHWDSHVSUHVHUYHWKHPDQG



WKH\DUHJRLQJWRJRWR-XGJH&DVHDQG-XGJH&DVH



ZLOOUHYLHZWKHVHWDSHVWRGHWHUPLQHLIWKHUHLV



UHOHYDQWGLDORJXHVXFKDV0U&OHPDOOHJHGO\



VD\LQJ1RZZHFDQJHWULFK$QGDSSDUHQWO\LI

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



KHHYHUVDLGLW,EHOLHYHWKDWKHWHVWLILHGWKDW



KHGRHVQ WUHFDOOLWRUQHYHUVDLGLW%XWWKHUH



LVQRDFWXDOFRPSHWHQWHYLGHQFHWKDWKHHYHUVDLG



LWEXWZKRNQRZVPD\EHLWH[LVWVRQDWDSH



VRPHZKHUH,GRQ WNQRZ



%XWJRLQJZLWKWKHSUHPLVHWKDWPD\EHKHVDLG



WKDWWKHSUHPLVHLVWKDWKHVDLGWKDWWR+HDWKHU



DQG0U%ROOHDFHUWDLQO\ZDVQRWLQWKHURRP



-XVWVRLIWKHUHZDVDQ\LQQXHQGRDERXWDQ\WKLQJ



OLNHWKDW



%XWWKHFRQFHSWZDV<RXU+RQRUZRXOGJHWWKH



WDSH<RXU+RQRUZRXOGUHYLHZWKHWDSHEHFDXVH



WKHUHZRXOGEHDORWRIWKHRRKVDQGDDKVRQWKH



WDSHULJKW",PHDQWKHUHZRXOGEHDORWRI



2KWKDWIHHOVVRJRRGDQGVWXIIOLNHWKDWZKLFK



LVQRWDQGWKDWZDVRQHRIP\FRQFHUQVWR



-XGJH&DPSEHOO



,VDLG:HOO<RXU+RQRUWKH\KDYHDOUHDG\



SRVWHGDWDSHWRWKHZRUOGWKDWPLOOLRQVRISHRSOH



KDYHZDWFKHGDQGWKDW VZK\ZH UHDOOKHUHLQD



ODZVXLW:H UHFRQFHUQHGWKDWWKH\EHLQJDPHGLD



RUJDQL]DWLRQFRXOGJHWDKROGRIRQHRIWKHVH



WDSHVDQGWKHQSRVWWKDWWKDWQHZWDSHWRWKH



,QWHUQHW:HZDQWWRZHZDQWWRSXWDOLGRQ



WKLVEHFDXVHWKHHYHQWVQHYHUVKRXOGKDYHEHHQ

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



WDSHGULJKW",PHDQLISHRSOHWZRSHRSOHDUH



LQDEHGURRPKDYLQJVH[DQGWKH\DUHQRWJLYLQJ



WKHLUFRQVHQWWREHWDSHGRUDWOHDVWRQHRIWKHP



LVQRWJLYLQJWKHLUFRQVHQWWREHWDSHGWKHUH



VKRXOGQ WEHDQ\WDSLQJDWDOO



$QGLIWKHUHLVDWDSLQJDQGLWIDOOVLQWR



WKHKDQGVRIDPHGLDRUJDQL]DWLRQWKDWPHGLD



RUJDQL]DWLRQFHUWDLQO\VKRXOGQRWEHSRVWLQJWKDW



XSWRWKH,QWHUQHWZLWKIXOOIURQWDOQXGLW\DQG



HUHFWLRQVDQGRUDOVH[YLYLGO\EHLQJSRUWUD\HGDQG



VH[XDOLQWHUFRXUVHYLYLGO\EHLQJSRUWUD\HG7KDW



VKRXOGQRWSRVWHGWRWKH,QWHUQHW



$QGVRRXUFRQFHUQZDV<RXU+RQRUZHGRQ W



ZDQW*DZNHULIWKHUHLVDQRWKHUWDSHZHGRQ W



ZDQW*DZNHUJHWWLQJLW



6KHVDLG2ND\,IWKHUHLVDQRWKHU*DZNHU



GRHVQ WJHWLW-XGJH&DVHJHWVLW-XGJH&DVH



ZLOOUHYLHZLWWRGHWHUPLQHLIWKHUHLVDQ\



GLDORJXHDQ\ZRUGVWKDWSHRSOHDUHVD\LQJWKDWLV



UHOHYDQWWRWKLVODZVXLWWRWKHFODLPVDQG



GHIHQVHVLQWKLVODZVXLW$QGLIWKHUHLVWKHQ



-XGJH&DVHZRXOGJHWDFRXUWUHSRUWHUWR



WUDQVFULEHRQO\WKRVHSRUWLRQVRIWKHGLDORJXH



WKDW VUHOHYDQWQRWWKHRRKVDQGDDKVDQGWKH



IHHOVVRJRRGDQGWKDWVRUWRIWKLQJMXVWWKH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



GLDORJXH,IVRPHERG\VD\V:H OOJHWULFKRU



VRPHERG\VD\V,DSSURYHRIWKLVPHVVDJH\RX



NQRZLIWKHUHLVDGLDORJXHWKDW VUHOHYDQW



6ROHW VWDNHDORRN$QGWKLVLVQRW



VRPHWKLQJWKDW,SXWLQWRP\RSSRVLWLRQSDSHUEXW



LW VVRPHWKLQJWKDWFDPHWRPHUHFHQWO\DQG



FHUWDLQO\ZKHQ0U%HUOLQPHQWLRQHGLW6RLI



\RXWDNHDORRNDWWKLVLVWKHUHGDFWHG



YHUVLRQ:HOOWKLVLVWKLVLVSDUWRILW



DQ\ZD\, PORRNLQJDWWKHWKLQJWKDWWKH



H[WRUWLRQLVWVHQW6RPHZKHUHZHKDYH



05%(5/,1,ILW VKHOSIXO<RXU+RQRU



LW VDWWDFKHGWRRXUFRQILGHQWLDOVWDWHPHQWDW



WDE



05+$5'(57DE"



05%(5/,17KUHH,EHOLHYH



05+$5'(52KRND\,ZDVSDVVLQJRYHU



LWEHFDXVHLWKDVWKLVVRFDOOHGVHWWOHPHQW



DJUHHPHQWLQLW



2ND\-XVWWRJLYHSHUVSHFWLYHWDELV



WKLVZDVSDUWRIWKHVWLQJRSHUDWLRQ:KHQ



0U+RXVWRQZDVFRQWDFWHGE\WKHH[WRUWLRQLVW



0U+RXVWRQZHQWLPPHGLDWHO\WRWKH)%,DQGVDLG



:H UHEHLQJH[WRUWHG$QGVWXIIOLNHWKLVKDSSHQV



WRFHOHEULWLHV,I\RXUHDGWKHQHZVDIHZ\HDUV

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



EDFN'DYH/HWWHUPDQZDVEHLQJVKDNHQGRZQE\



VRPHERG\ZKRZDV,WKLQNWKHVSRXVHRIVRPHERG\



DQGVDLG,NQRZWKDW\RXKDGDQH[WUDPDULWDO



DIIDLU,ZLOOVHOO\RXWKHOLWHUDU\ULJKWVWKDW



,SRVVHVVWRWKHVWRU\RI\RXKDYLQJDQ



H[WUDPDULWDODIIDLU7KHSULFHLV



'DYLG/HWWHUPDQZHQWWRWKH)%,7KDWPDQLV



VLWWLQJLQMDLOQRZEHFDXVHWKDW VH[WRUWLRQ<RX



FDQ WGRWKDW



&HOLQH'LRQ VKXVEDQGZDVSDUWRIDQ



H[WRUWLRQ7KHZRPDQZKRZDVH[WRUWLQJKLPKHU



KXVEDQGDUHVLWWLQJLQMDLOULJKWQRZEHFDXVH



VKHDOOHJHGWKDWKHKDGUDSHGKHUDQGKHGLGQ W



DQGVKHZDQWHGRUVRPHWKLQJ$QG



VRZKHQVRPHWKLQJOLNHWKLVKDSSHQHGWR0U%ROOHD



DQG0U+RXVWRQZDVILHOGLQJWKHFDOOVKH



LPPHGLDWHO\VHQWWKLVRYHUWRWKH)%,$QGKHZDV



IROORZLQJWKH)%, VLQVWUXFWLRQVRQKRZWRGHDO



ZLWKWKLVH[WRUWLRQLVW



6RZKDWWKLVLVLW VDGXPP\VHWWOHPHQW



DJUHHPHQWWKHSXUSRVHRIZKLFKLVWRJHWWKH



H[WRUWLRQLVWLQWRDURRPDQGWRPDNHFHUWDLQ



VWDWHPHQWVWKDWDUHEHLQJUHFRUGHGE\WKH)%,LQ



WKHQH[WGRRUURRP$QGWKDW VH[DFWO\ZKDW



KDSSHQHG$QGWKHQWKHUHZDVDVWLQJWKDW

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



KDSSHQHG



$QGVRWKHDQGMXVWWRFDUU\WKDWRXWDW



DFHUWDLQRSSRUWXQHWLPHDERXWRUVRIHGHUDO



DJHQWVVWRUPLQWRDURRPZLWKWKHH[WRUWLRQLVW V



ODZ\HUDQGWKHH[WRUWLRQLVW VDJHQWEXWWKH



DFWXDO0U;LVZKDWWKH\FDOOWKHSHUVRQQHYHU



DFWXDOO\VKRZHGXS6RWKH\KDGDVWLQJZLWKRXW



0U;EXWZLWKWKHRWKHUWZRSHRSOH$QGWKDW V



ZKHQWKH)%,WRRNRYHUDQGWKH$86$JRWLQYROYHG



DQGDOOWKDW



:HOOWDELVWKLVGXPP\VHWWOHPHQW



DJUHHPHQWEHWZHHQ0U%ROOHDDQGWKHH[WRUWLRQLVW



$QGLWKDVFHUWDLQFRPPXQLFDWLRQVIURPWKH



H[WRUWLRQLVWWR0U%ROOHD VWHDP,W VUHDOO\



'DYLG+RXVWRQZKRLVKDQGOLQJLW$QGLWZDV



GHVFULELQJDOOHJLQJWKDWWKHUHZHUHWKUHH



WDSHVDOOHJLQJWKDWWKHILUVWWDSHLVGDWHG-XO\



UGWKHVHFRQGRQHLVGDWHG-XO\WKDQGWKH



WKLUGRQHLVXQGDWHG%XWZKHQ\RXFRPSDUHWKDW



ZLWKZKDWWKHDVVLVWDQW86DWWRUQH\KDVWKH



ILUVWWDSHLV-XO\DQGWKHVHFRQGWDSHLV-XO\







-8'*(&$6(,VDZWKDW



05+$5'(56RZH YHJRWDQHLWKHUWKH



H[WRUWLRQLVWLVQRWWHOOLQJLVQRWJLYLQJ

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



DFFXUDWHLQIRUPDWLRQRUWKH$86$PDGHDW\SR,



GRQ WNQRZ$QGWKHQWKHWKLUGRQHKDVQRGDWHRQ



LW



$QGVRLW VSRVVLEOHWKDWWKHVHZHUHDOOIURP



-XO\DQGWKDWPD\EHLW VDILUVWSDUWDVHFRQG



SDUWDQGDWKLUGSDUW0D\EHLW VWKUHHFRSLHV



RIWKHVDPHWKLQJ:HGRQ WNQRZ:H YHQHYHU



VHHQLW%XWLQWKHH[WRUWLRQLVW VHIIRUWWRWU\



WRJHWPRQH\DQGDVPXFKPRQH\DVSRVVLEOHDQGWR



VFDUH0U%ROOHDLQWRWKLQNLQJWKDWKLVOLIHLV



JRLQJWRFRPHWRDVFUHHFKLQJKDOWLIKHGRHVQ W



SD\WKHPRIILWPDNHVDOOWKHVHDOOHJDWLRQVDERXW



ZKDWDUHLQWKHVHYDULRXVWDSHV$QGDJDLQZH



UHGDFWHGRXWDIHZZRUGVRXWRIKHUHEDVHGXSRQ



WKHSULRUUXOLQJ



7KLVDFWXDOO\IDOOVZLWKLQ-XGJH&DPSEHOO V



SURWRFROWKDWWKHVHWKLQJVDFWXDOO\VKRXOGEH



JRLQJWR\RXWRGHWHUPLQHLIDQ\RIWKHVHZRUGV



DUHUHOHYDQWWRWKHFDVHEHFDXVH,PHDQWKHUH



LVDORWRIJUDSKLFZRUGVKHUH, PDERXWWRUHDG



LWEXWKH VW\SLQJWKLVLQ&DQZHJRRIIWKH



UHFRUGRQHVHFRQGVR,FDQVD\VRPHRIWKHVH



ZRUGV



-8'*(&$6(,WKLQNWKHUHFRUGFDQVWDQGLW



-XGJH&DPSEHOOPD\QRWOLNHLWWKRXJK

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



05+$5'(52ND\



-8'*(&$6($OOULJKW:H OOJRRYHUWKH



UHFRUG



 'LVFXVVLRQRIIWKHUHFRUG



05+$5'(56RDFFRUGLQJWR-XGJH&DPSEHOO V



SURWRFROWKLVGRFXPHQWDFWXDOO\VKRXOGEHJRLQJ



WR\RXEHFDXVHLWUHODWHVWRVRFDOOHGRWKHU



WDSHVIRU\RXWRGHWHUPLQHZKHWKHUDQ\RIWKLVLV



UHOHYDQWLIWKHUHLVVRPHWKLQJWKDWPLJKWEH



UHOHYDQWDQGGLVFRYHUDEOH%XWRWKHUZLVHWKH



WKLQJVWKDW,MXVWUHDGDUHWKLQJVWKDWVKRXOGQ W



EHSDUWRIWKHUHFRUG



6RZKHQZHUHGDFWHGRXWILYHZRUGVZH



DFWXDOO\DFFRUGLQJWR-XGJH&DPSEHOO VSURWRFRO



ZHSUREDEO\VKRXOGKDYHVXEPLWWHGWKHZKROHWKLQJ



WR<RXU+RQRUZLWKRXWVHQGLQJLWRYHUWRWKHPOHW



<RXU+RQRUGHFLGHZKDW VUHOHYDQWDQGZKDW VQRW



DQGWKHQSURGXFHWRDOOSDUWLHVWKRVHWKLQJVWKDW



DUHUHOHYDQW:HZRXOGVXEPLWWKDWWKHILYHZRUGV



WKDWZHUHPRYHGWKDWSHUWDLQWRUDFHWKDWWKRVH



WKLQJVDUHQRWUHOHYDQWWRWKHFDVHDQGVKRXOGEH



UHGDFWHGRXWDQG*DZNHUVKRXOGQRWKDYHWKDW



-XVWWRIROORZWKDWWKURXJK<RXU+RQRUZH



ZRXOGUHTXHVWWKDW*DZNHUQRWKDYHSRVVHVVLRQRI



ZKDWWKH\KDYHDQGLQVWHDGKDYHSRVVHVVLRQRI

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



ZKDW\RXGHWHUPLQHIURPWKDWWREHUHOHYDQWWRWKH



FDVH



$QGP\VWDIIKDVUHYLHZHGWKHPLQXWHWDSH



WKDWFDPHIURP*DZNHUWRXVZKLFKLVZKDWWKH\



UHFHLYHGIURPDQDQRQ\PRXVVRXUFH$QGP\VWDII



UHSRUWVEDFNWRPHWKDWWKH\EHOLHYHWKDW7DSH



1RLVZKDWLVLQUHODWLYHJHQHUDOWHUPV



DSSHDUVWREHGHVFULEHGDV7DSH1RQRWWRVD\



WKDWWDSHQRWWRVD\WKDWWKHH[WRUWLRQLVW V



UHSUHVHQWDWLRQVDUHDFFXUDWHRIWKHWDSHWKDWZH



UHFHLYHGIURP*DZNHUEXWMXVWWRVD\WKDWRIWKH



VRFDOOHG7DSH7DSHDQG7DSHZKDW*DZNHU



SURYLGHGWRXVDSSHDUVWREHDORQJWKHOLQHVRI



7DSHDQGQRWRI7DSHDQG



6RWKHUHIRUHWKHGHVFULSWLRQRI7DSHDQG



WKHGHVFULSWLRQRI7DSHZRXOGIDOOZLWKLQWKDW



SURWRFROWKDW<RXU+RQRUVKRXOGUHFHLYHVKRXOG



UHGDFWRXWWKLQJVWKDWDUHQRWUHOHYDQWWRWKH



FDVHWKHRRKVDQGDDKVDQGWKH)ZRUGVDQGDOORI



WKDWDQGWKHUDFLDOWHUPVZHZRXOGVXEPLWDQG



WKHQSURYLGHWKHSDUWLHVZLWKDUHGDFWHGYHUVLRQ



VRWKDWEHFDXVHRXUFRQFHUQZDVWKDW*DZNHU



FRXOGHQGXSSRVWLQJWKLVDQGJHWWLQJVRPHPLOHDJH



RXWRILW$QG-XGJH&DPSEHOOZDVVHQVLWLYHWR



WKDWLVVXHDQGWKDW VZK\WKDWSURWRFROFDPH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



DERXW



6R,WKLQN,PD\KDYHFRYHUHGWKLVEXWMXVW



WRPDNHVXUHWKDW,KDYHIXOO\FRYHUHGLW



0U%HUOLQZDQWHGWKHUHWREHFHUWDLQ



GHWHUPLQDWLRQVPDGHE\DFRXUWDVWRFHUWDLQRI



ZKDWKHFDOOVIDFWV+HZDQWVWKHUHWREHD



GHWHUPLQDWLRQWKDWWKHUHH[LVWVWKUHHWDSHV



:HOO,ZRXOGVXEPLW<RXU+RQRUXQWLOZHKDYH



VHHQWKUHHWDSHVWKHUHVKRXOGQRWEHD



GHWHUPLQDWLRQWKDWWKHUHDUHWKUHHWDSHV



0U%HUOLQDOVRDVNHGIRUWKHUHWREHD



GHWHUPLQDWLRQWKDWWKHUHZHUHLQIDFWIRXU



HQFRXQWHUVZLWK0U%ROOHDDQG0V&OHPDQGQR



GLIIHUHQWWKDQIRXUHQFRXQWHUV:HOOP\



XQGHUVWDQGLQJRIWKHHYLGHQFHDVLW VEHHQ



SUHVHQWHGVRIDULVWKDWWKHUHZHUHEHWZHHQWKUHH



DQGIRXUEXW,GRQ WVHHZK\WKHUHVKRXOGEHD



GHWHUPLQDWLRQWKDWWKHUHZDVIRXUDQGQRWWKUHHWR



IRXU



%XW,JXHVVP\PDLQSRLQWLV,GRQ WVHHZK\



WKHUHVKRXOGEHDGHWHUPLQDWLRQDVWRIDFWXDO



LVVXHVZKHQWKHDFWXDOHYLGHQFHWKDW VSUHVHQWHG



DWWKHWULDOWKDWZLOOEHDURXWWKHIDFWV,



GRQ WWKLQN<RXU+RQRUVKRXOGEHGHFLGLQJZKDWWKH



IDFWVDUHRUDUHQRWEDVHGXSRQDSUHFOXVLRQRUGHU

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



RUUHYHUVHSUHFOXVLRQRUGHUKRZHYHULWZDV



GHVFULEHG



7KHZKROHFRQFHSWRIDWULDOLVWKDW\RXOHW



HYHU\RQHSUHVHQWWKHFRPSHWHQWHYLGHQFHWKDWLV



UHOHYDQWWRWKHFODLPVDQGGHIHQVHVDQG\RXOHW



WKHMXU\GHFLGHZKDWWKHIDFWVDUHDQGWKHQ\RX



DSSO\WKHODZWKDWWKHMXGJHVD\VWKDWWKLVLV



WKHODZDQGWKHQWKHMXU\PDNHVDGHFLVLRQ6R,



GRQ WVHHDQ\UHDVRQZK\WKHUHVKRXOGEHDQ\



FKDQJHRIWKHQRUPDOFRXUVHRIEXVLQHVVIRUD



FRXUW7KHUHFHUWDLQO\LQP\YLHZKDVQRWEHHQ



DQ\VKRZLQJWKDWZRXOGZDUUDQWDQ\WKLQJOLNHWKDW



,GRQ WPHDQWREHDWDGHDGKRUVHEXW



0U%HUOLQZDVWDONLQJDERXWWKLVVFDUHFURZZD\RI



SUHVHQWLQJWKHIDFWVZKHUHZHSRLQWWRRQHZD\



DQGWKHQZHSRLQWWRDQRWKHUDQGZHSRLQWWR



DQRWKHU$QGWKHH[DPSOHKHJDYHRUWKH



IDFWXDOVFHQDULRWKDWKHFRQQHFWHGWKDWWRZDV



WKDWZHPDGHDQHVWLPDWHZKHQZHILUVWILOHGWKH



FDVHZKLFKZDVMXVWDIHZGD\VDIWHUWKHVH[WDSH



FDPHRXWWKDWLWZDVLQRUDERXW$QGWKHQ



ODWHURQWKHIDFWVDVEHVWWKH\FRXOGEH



UHFROOHFWHGZDVWKDWLWZDVLQRUDERXW$QG



LWWXUQVRXWZHZHUHQRWIXOO\DFFXUDWHEHFDXVHLW



WXUQVRXWWKDWLWZDVLQPLG

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



$QGWKHOHWWHUIURPWKH$86$WKDWLGHQWLILHG



WKHH[WRUWLRQLVW VODEHORIWKHWDSHZKLFKVDLG



-XO\RIWKDWFDPHRXWPXFKODWHURQLQWKH



FDVH0U%HUOLQLVPDNLQJLWVRXQGOLNHZHKDG



WKDWHYLGHQFHVLWWLQJWKHUHDWWKHWLPHZHZHUH



GUDIWLQJWKHFRPSODLQWDQGZHZHUHLQWHQWLRQDOO\



WU\LQJWRPLVOHDGWKHPDVWRWKHGDWHRIWKH



HQFRXQWHU



,W VZURQJRQERWKOHYHOV)LUVWZHQHYHU



LQWHQWLRQDOO\WULHGWRPLVOHDGDQ\ERG\:HZHUH



QRWDFWXDOO\LQDFFXUDWHZKHQZHVDLGLQRUDERXW



EHFDXVHLVSUHWW\FORVHWRZKHQ\RX UH



JRLQJEDFNILYHRUVL[\HDUV,PHDQLW VQRW



IDURII$QGZHGLGQ WKDYHWKH$86$ VOHWWHU



DQGZHGLGQ WKDYHWKHHYLGHQFHWKDWWKH$86$KDG



DWWKHWLPHRIGUDIWLQJWKHFRPSODLQW



2QHWKLQJDERXWWKH$86$ VOHWWHULVWKDWLW



ZHQWWR'DYLG+RXVWRQDQG'DYLG+RXVWRQ'DYLG



+RXVWRQLV0U%ROOHD VSHUVRQDODWWRUQH\DQGKH



KDQGOHGWKH)%,LVVXHDQGWKDWZDVNLQGRIKLV



UROHLQWKLV



7HFKQLFDOO\KH VFRXQVHORIUHFRUGVRWKDW



KHFDQUHFHLYH(ILOLQJVDQGVRWKDWKHFDQVWD\



XSWRVSHHGRQZKDW VKDSSHQLQJ%XWKHLVQRW



KHLVQRWDVVLVWLQJPHLQWKHOLWLJDWLRQ+HLV

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



QRW,PHDQPD\EHH[FHSWIRUPD\EHVPDOO



WKLQJV+HZDVDWWKHGHSRVLWLRQ:HGLGWDON



EHIRUHWKHGHSRVLWLRQDQGGXULQJEUHDNVLQWKH



GHSRVLWLRQDIWHUWKHGHSRVLWLRQ6RKH VQRW



FRPSOHWHO\RXWRIWKHORRSDQG,GRQ WPHDQWR



LPSO\WKDWKHLV%XWKHLVKHLVDFULPLQDO



GHIHQVHDWWRUQH\DQGVRKH VQRWLQYROYHGLQWKH



FLYLODVSHFWVRILW$QGKH VQRWLQYROYHGLQD



JUHDWGHDORIWKLQJV



%XWZKHQWKHUHLVLQIRUPDWLRQWKDWZHWKLQN



KHPD\KDYHWKDW VUHVSRQVLYHWRGLVFRYHU\WKHQ



ZHJRWRKLP6RLIWKH\DVN3URYLGHXVZLWK)%,



FRPPXQLFDWLRQVKH VWKHJX\WKDW,JRWR,I



WKH\GRQ WDVNIRUFRPPXQLFDWLRQVZLWKODZ



HQIRUFHPHQWWKHQ,GRQ WQHFHVVDULO\JRWRKLP



DQGVD\*LYHPHDOO\RXUODZHQIRUFHPHQW



FRPPXQLFDWLRQVEHFDXVHWKH\ UHQRWLQWKH



GLVFRYHU\2QFHWKH\ZHUHLQWKHGLVFRYHU\,



DEVROXWHO\GLGWKDW



3ULRUWRWKHPDVNLQJIRUWKHODZHQIRUFHPHQW



FRPPXQLFDWLRQWKH\MXVWVDLG$OOGRFXPHQWV



UHJDUGLQJWKHVH[YLGHR:HOOIURPRXU



SHUVSHFWLYHWKHVH[YLGHRZDVWKHWKLQJWKDWWKH\



SRVWHGXSWRWKH,QWHUQHWDQGPD\EHDOVRLI\RX



WDNHLWDVWHSIXUWKHULW VWKHPLQXWHYHUVLRQ

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



WKDWWKH\GLGQ WSRVWEXWWKDW VWKHVRXUFHIURP



ZKHUHWKH\JRWWKHVPDOOHUYHUVLRQ%XWWKH\GLG



QRWSURSRXQGDUHTXHVWIRU)%,FRPPXQLFDWLRQV



$QGWKDW VZK\ZHGLGQ WSURYLGH)%,



FRPPXQLFDWLRQV



$QGDOWKRXJKKHTXRWHGQXPHURXVWKLQJVIURP



PHDQGIURPRWKHUV,GRQRWEHOLHYHWKDWDQ\RI



WKDWVKRZVWKDW,ZDVEHLQJQRWIRUWKFRPLQJZLWK



WKH&RXUWZLWKUHJDUGWRLQIRUPDWLRQWKDWZHKDG



LQRXUSRVVHVVLRQFHUWDLQO\QRWZLWKUHJDUGWR



LQIRUPDWLRQWKDWWKH\KDGDVNHGIRULQGLVFRYHU\



FHUWDLQO\QRWWKHUHLVFHUWDLQO\QRWDQ\FRXUW



RUGHUWKDWZHKDYHYLRODWHGLQP\RSLQLRQZLWK



WKHRQO\SRVVLEOHH[FHSWLRQRIWKHPDWWHUVZKHUH



ZHKDYHDPRWLRQIRUSURWHFWLYHRUGHUVHWIRUWKLV



KHDULQJ$QGLI<RXU+RQRUKDVDQ\WKRXJKWRQ



ZKDW,MXVWVDLG, PKDSS\WRDGGUHVVWKDW



2QHRWKHUWKLQJ:KHQWKH)%,JRWLQYROYHG



WKH\WROG0U%ROOHDDQG0U+RXVWRQ8QGHUQR



FLUFXPVWDQFHVFDQ\RXWDONDERXWWKLVWRDQ\RQH



$QGZHKDGWRIROORZWKDWEHFDXVHLWFRXOG



MHRSDUGL]HWKHLQYHVWLJDWLRQ



$QGWKHLQYHVWLJDWLRQZDVYHU\LPSRUWDQWWR



0U%ROOHD+HZDQWHGWKHH[WRUWLRQLVWLQMDLO



IRUZKDWWKDWH[WRUWLRQLVWZDVGRLQJ$QGWKH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



ODVWWKLQJWKDWZHZDQWHGWRGRZDVJRDJDLQVW



ZKDWWKH)%,KDGVDLG$QGWKDW VZK\LQSDUW



ZHZHUHUHVLVWLQJWKHGLVFRYHU\DVWRWKH)%,



EHFDXVHZHZHUHWU\LQJWRFRPSO\ZLWKWKH)%, V



LQVWUXFWLRQ$QGZKHQZHUHVHDUFKHGWKHODZDQG



LWVKRZHGWKDWWKHUHZDVDODZHQIRUFHPHQW



SULYLOHJHRXWWKHUHDQGWKDWLWGLUHFWO\DSSOLHG



WRWKLVVLWXDWLRQZHZHUHWU\LQJWRIROORZWKH



)%, VLQVWUXFWLRQVWRXV



,WZDVQ WXQWLODIWHUWKH\SURSRXQGHGWKHLU



GLVFRYHU\UHJDUGLQJODZHQIRUFHPHQWFRPPXQLFDWLRQV



WKDWVRPHRIWKHWKLQJVWKDW0U%HUOLQPHQWLRQHG



EHFDPHDSSDUHQW,WZDVQHYHUDSSDUHQWWRXV



EHIRUHZHSURSRXQGHGGLVFRYHU\UHJDUGLQJODZ



HQIRUFHPHQWWKDW*DZNHUZDVDEVROXWHO\QRWEHLQJ



LQYHVWLJDWHGE\WKH)%,:HGLGQ WNQRZWKDW:H



GLGQ WNQRZLIWKH\ZHUHZHGLGQ WNQRZLIWKH\



ZHUHQ W



$SSDUHQWO\0U%HUOLQUHFHLYHGD



FRPPXQLFDWLRQZHOODIWHUDOORIWKLVGLVFRYHU\



)%,GLVFRYHU\LVVXHZDVRXWIURPVRPHERG\LW



PLJKWKDYHEHHQWKH$86$VD\LQJ*DZNHULVQRW



SDUWRIRXULQYHVWLJDWLRQ



2ND\$WWKDWSRLQWZHOHDUQHGLW:KHQ



0U%HUOLQZDVPDNLQJKLVSUHVHQWDWLRQDQGKHZDV

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



JLYLQJDOONLQGRITXRWHVKHPDGHLWVRXQGDVLI



ZHDOUHDG\NQHZWKDWEDFNDWWKH2FWREHUWK



KHDULQJ+HZDVTXRWLQJKHDYLO\IURPPHIURPWKH



2FWREHUWKKHDULQJ:HOO,GLGQ WKDYHDQ\RI



WKHLQIRUPDWLRQODZHQIRUFHPHQWIURP)HEUXDU\RU



0DUFKRU$SULOZKHQHYHUWKHVHWKLQJVRIWKLV



\HDUZKHQWKHVHWKLQJVZHUHKDSSHQLQJ6RDORW



RILWLVMXVWWDNLQJWKLQJVFRPSOHWHO\RXWRI



FRQWH[WSDUWLFXODUO\ZKHQLWFRPHVWRWKH\HDUV



RIHYHU\WKLQJ



0\QH[WSRLQWLVWKDWWKHUHKDVEHHQQR



SUHMXGLFHWR*DZNHUKHUH7KH\ YHUHFHLYHGRQH



WKLQJWKDWWKH\VD\LVWKH\VSHQWDZKROH\HDU



OLWLJDWLQJDQGWU\LQJWRXQFRYHUWKHIDFWVDQGDOO



WKLVVWXII:KHQWKH\DVNHGXVIRUDOOGRFXPHQWV



UHODWLQJWRWKHVH[WDSHWKDWWKH\SRVWHGZH



SURYLGHGLW$PRQJWKHWKLQJVWKDWZHSURGXFHG



ZHUH0U%ROOHD VWH[WV(YHU\WKLQJWKDWKHKDG



ZHSURGXFHG



7KH\SURSRXQGHGLQWHUURJDWRULHVDQGZH



UHVSRQGHGWRDOORILW7KH\EURXJKWDPRWLRQWR



FRPSHORQDOONLQGVRIWKLQJVHYHU\WKLQJWKDW



WKH\HYHU\WKLQJYLUWXDOO\HYHU\WKLQJWKDW



WKH\KDGSURSRXQGHGWRXVWKH\EURXJKWDPRWLRQ



WRFRPSHODQGLWZDVKHDUGRQ2FWREHUWK

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



-XGJH&DPSEHOOLI\RXWDNHDORRNDWWKDW



RUGHUDQG,WKLQNLW VULJKWKHUH



-XGJH&DPSEHOORUGHUHGWZRWKLQJV



:HOOVKHRUGHUHGDIHZWKLQJVEXWLQWHUPV



RIWKHPRWLRQWRFRPSHOVKHRUGHUHGDIXUWKHU



UHVSRQVHWR,QWHUURJDWRU\1R7KDW V



QXPEHULWHP1R$QGVKHRUGHUHGDSULYLOHJH



ORJRIDOOGRFXPHQWDVWRZKLFKKHFODLPV



SULYLOHJHRWKHUWKDQWKRVHGRFXPHQWVFUHDWHGDIWHU



WKLVOLWLJDWLRQZDVILOHG



$QGZHGLGQ WKDYHDQ\WKLQJ7KHODZ



HQIRUFHPHQWWKLQJFDPHLQ7KH\ZHUHQRW



UHVSRQVLYHWRSULRUGLVFRYHU\$QGDOVRZKHQZH



VHQWWKHPDSULYLOHJHORJDVWRODZHQIRUFHPHQW



WKRVHFRPPXQLFDWLRQV,EHOLHYHWKH\ZHUHHLWKHU



DOORUDOPRVWDOODIWHUWKHODZVXLWZDVILOHG



7KHODZVXLWZDVILOHG2FWREHUWK$QG,GRQ W



KDYHWKHSULYLOHJHORJLQIURQWRIPH,WZRXOG



UHDOO\VXUSULVHPHLIWKHUHLVDQ\WKLQJWKDW VRQ



WKHUHIURPSULRU,PHDQLWZRXOGPD\EHEHRQH



WKLQJRUWZRWKLQJV%XW, PSUHWW\VXUHDOORI



WKHFRPPXQLFDWLRQVZHUHDIWHU2FWREHUWKRI







%XWDJDLQ\RXJLYHDSULYLOHJHORJDVWR



UHVSRQVLYHFDWHJRULHV<RXGRQ WJLYHDSULYLOHJH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



ORJDVWRHYHU\WKLQJXQGHUWKHVXQ,IWKH\DVN



\RXIRUFHUWDLQWKLQJVWKHQ\RXJLYHDSULYLOHJH



ORJDVWRZKDWWKH\DUHDVNLQJIRU6RZH YH



IXOO\FRPSOLHGZLWKWKLVRUGHUDQGZLWKDOORWKHU



RUGHUV



%XWLQWHUPVRIWKHSUHMXGLFHWKH\WDON



DERXWKRZWKH\KDYHKDGWRVSHQGVRPXFKWLPHDQG



VRPXFKHQHUJ\DQGVRPXFKUHVRXUFHVDQGDOORI



WKDW:KHQWKH\JDYHXVUHTXHVWVDVWRWKHODZ



HQIRUFHPHQWZHILUVWUHVLVWHGLWEDVHGRQWKH



SULYLOHJH<RXU+RQRUGLVDJUHHG7KH\DOVRDVNHG



IRUVDQFWLRQVDQG\RXGHQLHGWKHLUUHTXHVWIRU



VDQFWLRQV7KDWZDVDVWRWKHLUPRWLRQWRFRPSHO



DQGIRUVDQFWLRQV7KH\GLGQ WJHWLW



,WZHQWWRWKHMXGJH-XGJH&DPSEHOODJUHHG



ZLWK<RXU+RQRU,WZDVSUHWW\PXFKMXVWWR



VXEPLWHYHU\WKLQJWR-XGJH&DPSEHOOWKDWKDG



DOUHDG\EHHQOLWLJDWHG$QGWKHQZHSURGXFHGLW



7KHUHZDVWKH\GLGQ WKDYHWRGRDQ\WKLQJRWKHU



WKDQPD\EHVHQGDPHHWDQGFRQIHUOHWWHUVD\LQJ



:KHQDUHZHJRLQJWRJHWWKLVVWXII":HSURPSWO\



JDYHWKHPWKHODZHQIRUFHPHQWFRPPXQLFDWLRQV7KH



RQO\H[FHSWLRQLVWKHILYHZRUGVDQGWKHSUHIL[HV



DQGZHKDYHDPRWLRQIRU<RXU+RQRUDVWRWKDW,



EHOLHYHLW VDPHULWRULRXVPRWLRQ

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



%XWRWKHUZLVHDOORIWKHPRQH\WKDWWKH\



KDYHVSHQWRQWKHOLWLJDWLRQWKDW VRQWKHLURZQ



GLPH,WKDVQRWKLQJWRGRZLWKFRQFHDOPHQWRI



HYLGHQFHRUIDLOXUHWRIROORZFRXUWRUGHUV



7KDW VDOOGUXPPHGXS,W VILFWLWLRXV7KHUH



LVWKHUHLVQREDVLVLQP\YLHZIRUPRQHWDU\



VDQFWLRQV



,PHQWLRQHGWKDWWKHVHLVVXHVJRWR



FROODWHUDOLVVXHV$QG0U%HUOLQNLQGRIVFRIIHG



DWWKDW%XWWKHLVVXHVWKDWDOORIWKLVPRWLRQ



WKDW VEHIRUH<RXU+RQRUGHDOVZLWKDUHWKHQXPEHU



RIVH[WDSHV$QGZHGRQ WNQRZWKHDQVZHUEXW



ZHSURGXFHGWKHLQIRUPDWLRQWKDWZHKDGZKLFKLV



WKHH[WRUWLRQLVW VFODLPWKDWWKHUHLVPRUHWKDQ



RQHVH[WDSH0D\EHLW VWUXHPD\EHLW VQRW



:HGRQ WNQRZ,W VFROODWHUDOWRWKHLVVXHVRI



ZKDWWKH\GLGWKRXJKEHFDXVHWKH\RQO\KDGRQH



VH[WDSHDQGWKH\HGLWHGLWDQGWKH\SRVWHGLW



XSWRWKH,QWHUQHW7KH\GLGQ WHGLW7DSH1R



DQGWKH\GLGQRWHGLW7DSH1RLIWKRVHWDSHV



H[LVW6RDJDLQFROODWHUDO



7KHGDWHRIWKHHQFRXQWHUVZH YHJLYHQWKHP



DOOLQIRUPDWLRQWKDWZHKDYHUHJDUGLQJWKHGDWHRI



WKHHQFRXQWHUV0U%ROOHDWHVWLILHGIRUWZRGD\V



ZKHUHWKH\GULOOHGKLPZLWKTXHVWLRQV'LGLW

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



KDSSHQEHIRUHWKLVRUDIWHUWKLV":DVWKHUH



ZDVLWWZRZHHNVEHWZHHQWKHILUVWDQGWKHVHFRQG



RUZDVLWWKUHHZHHNV"



,GRQ WUHFDOO,GRQ WUHFDOO+HGLGQRW



UHFDOOVH[XDOHQFRXQWHUVDQGWKHGDWHVRIWKHP



+HHYHQPDGHDVWDWHPHQW



$QGWKH\DVNHGKLP:KDWDERXW\RXU



FDOHQGDUVZRXOG\RXUFDOHQGDUVUHIOHFWLW"



+HVDLG:HOO,GRQ WSXWDVWDURQP\



FDOHQGDUHYHU\WLPH,KDGDQHQFRXQWHUZLWK



+HDWKHU&OHP7KDW VYLUWXDOO\ZKDWKHVDLG



6RZKHQWKH\ UHVD\LQJ+HGHVWUR\HGKLV



FDOHQGDUKH VWU\LQJWRVSROLDWHHYLGHQFHWKDW V



QRWWKHFDVH+LVFDOHQGDUIURPGRHVQ WKDYH



DQ\WKLQJDERXW+HDWKHUDQGKHJHWVULGRIKLV



FDOHQGDUVHYHU\\HDU6RE\KHKDGJRWWHQ



ULGRILW7KLVFDVHZDVILOHG2FWREHURI



VRKHGLGQ WKDYHFDOHQGDUVIURPWKRVHSULRU



\HDUV$QGWKH\GLGQ WSURSRXQGDGRFXPHQW



UHTXHVWLQRUHDUO\DVNLQJIRUKLV



FDOHQGDUVIRU7KH\ZDLWHGDQHQWLUH\HDU



(YHQVR,GRQ WWKLQNKLVFDOHQGDUZRXOG



KDYHDQ\WKLQJWKDWZRXOGEHUHOHYDQWWRLW%XW



LQDQ\HYHQWWKH\DOUHDG\KDYHWKHPHGLDWRXU$



ORWRIWKHVHWKLQJVDUHMXVWUHSHDWV, PWU\LQJ

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



WRPRYHWKURXJKLWKHUH



7KHUHLVQRWULDOGDWHLQWKLVFDVHZKLFK



DFWXDOO\LVDQLVVXHWKDW, PFRQFHUQHGZLWK



EHFDXVHZHZRXOGOLNHWRJHWWKHFDVHRQIRU



WULDO%XWLI*DZNHULVVD\LQJWKDWWKH\DUH



VRPHKRZSUHMXGLFHGEHFDXVHWKH\ UHOHDUQLQJRIWKH



)%,FRPPXQLFDWLRQVODWHLQWKHJDPHZHOOSDUWRI



WKDWLVEHFDXVHWKH\ZDLWHGPRUHWKDQD\HDUWR



DVNXVIRUWKH)%,FRPPXQLFDWLRQVDQGWKHQLW



WRRNDERXWWZRRUWKUHHPRQWKVWRJRWKURXJKWKH



OLWLJDWLRQSURFHVV$QGWKHQZHSURYLGHGWKHPWR



WKHP%XWWKHUHLVVWLOOQRWULDOGDWH6RWKH



IDFWWKDWWKH\KDYHWKH)%,FRPPXQLFDWLRQVDVRI



0D\ZKLFKLVZKHQZHSURGXFHGWKHPDVRSSRVHGWR



DVRIDPRQWKRUWZRRUWKUHHRUVL[PRQWKVSULRU



WRWKDWSDUWRILWLVEHFDXVHWKH\GLGQ WDVNIRU



WKHPVRRQHU$QGWKHUHLVQRSUHMXGLFHDVWRDQ\



VRFDOOHGGHOD\LQWKLVEHFDXVHWKHUHLVQRWULDO



GDWH7KH\VWLOOFDQFRQGXFWGLVFRYHU\UHJDUGLQJ



WKHVHWKLQJV



2QHRIWKHWKLQJVWKDWWKH\DVNLVIRU



0U%ROOHDWRVKRZXSIRUDQRWKHUGHSRVLWLRQ<RX



NQRZZKDW-XGJHLI\RXWKLQNWKDW VDSSURSULDWH



WKDW VILQHZLWKPHMXVWWRDQVZHUTXHVWLRQV



DERXWWKHGLVFRYHU\LVVXHVWKDWZHUHSHQGLQJDW

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



WKHWLPHRIKLVGHSRVLWLRQQRWDQ\WKLQJQHZ,I



WKH\SURSRXQGHGVRPHWKLQJDIWHUKLVGHSRVLWLRQ,



GRQ WWKLQNKHVKRXOGKDYHWRFRPHDQGDQVZHU



TXHVWLRQVDERXWWKDWVWXIIEHFDXVHWKH\ZDLWHG



WRRORQJ7KH\FKRVHWRWDNHKLVGHSRVLWLRQ



EHIRUHWKH\ZHUHILQLVKHG



%XWDVWRWKH)%,FRPPXQLFDWLRQVDVWRWKH



SKRQHUHFRUGVWKRVHZHUHWKHWZRSHQGLQJLVVXHV



ZKLFKKDYHQRZEHHQUHVROYHG,GRQ WWKLQNLW



VKRXOGWDNHPRUHWKDQWZRKRXUVIRUWKHPWRDVN



KLPDERXWWKHVHWKLQJV%XW, PQRWRSSRVHGWR



WKDW:H UHQRWWU\LQJWRKLGHDQ\WKLQJ$QGLI



WKH\IHHOWKDWWKH\KDYHWRJHWWRWKHERWWRPRI



VRPHWKLQJDQGKHFRPHVEDFNIRUDFRXSOHRIKRXUV



WRDQVZHUTXHVWLRQVWKHQRND\



$FRQFHUQWKDW,ZRXOGKDYHDQGPD\EHZH



FDQKDYHDGLDORJXHDERXWWKLV,I\RXZHUH



LQFOLQHGWRGRWKDWZKDWZRXOGEHWKHVFRSH"'R



WKH\JHWWRDVNKLPDQ\WKLQJDERXWWKHH[WRUWLRQ



DWWHPSW"'RWKH\JHWWRDVNKLPDQ\WKLQJDERXW



WKHLUPHHWLQJVZLWKWKH)%,WRWU\WRJHWDWWKH



H[WRUWLRQLVW",ZRXOGVD\WKDW VNLQGRIEH\RQG



WKHVFRSHRIWKHFDVH



,IWKH\ZDQWWRDVNDERXW:KDWGR\RXNQRZ



DERXWRWKHUVH[WDSHVKHPD\KDYHDOUHDG\

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



DQVZHUHGWKDWLQKLVGHSRVLWLRQEXWLIWKH\ZDQW



WRDVNKLPDJDLQLQOLJKWRIZKDWWKH\KDYHVHHQ



LQWKHH[WRUWLRQLVW VUHSRUWDERXW7DSHDQG7DSH



LIWKH\H[LVW,GRQ WKDYHDSUREOHPZLWK



WKDW,ZRXOGLPDJLQHWKDWKHZRXOGVD\WKH



WUXWKRIFRXUVHEXWWKDWKH VQHYHUVHHQWKHP



DQGWKDWKHGRHVQ WNQRZDQ\WKLQJDERXWWKHPDQG



KHGRHVQ WNQRZLIWKH\H[LVWDQGGRHVQ WNQRZLI



WKH\GRQ WH[LVWDQGWKDWKHZDVHYHU\WKLQJ



WKDWKHKDGWHVWLILHGEHIRUH,ZRXOGH[SHFWKLP



WREHFRQVLVWHQWZLWKWKDW%XWLIWKH\ZDQWD



FRXSOHPRUHKRXUVRIDVNLQJDERXWWKDW, PQRW



JRLQJWRRSSRVHWKDW



7KHUHLVDORWRIFDVHVDQG, PVXUH<RXU



+RQRULVIDPLOLDUZLWKWKHP'LVFRYHU\VDQFWLRQV



KDYHWREHDSSURSULDWHO\WDLORUHGDQG



SURSRUWLRQDWH,GRQ WEHOLHYHWKDWWKHUHLVDQ\



UHDVRQWRRUGHUDVDQFWLRQ,KDYHGRQHP\XWPRVW



DQGP\FRFRXQVHOKDVGRQHWKHLUXWPRVWDQG



0U%ROOHDKDVGRQHKLVXWPRVWWRDQVZHUWKHLU



TXHVWLRQVZKHQWKH\DVNWKHLUTXHVWLRQV1RERG\



LVFRQFHDOLQJDQ\WKLQJ%XWLILWWDNHVWKHPD



\HDUDQGWKUHHPRQWKVWRDVNIRU)%,



FRPPXQLFDWLRQVWKHQWKH\FDQ WH[SHFWWRKDYH



UHFHLYHGWKHPEHIRUHWKDWWLPH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



'LVPLVVDO7KH\ UHDVNLQJIRUGLVPLVVDO



$QGWKDW VZK\,ZDQWHGWRKDYHDQLQSHUVRQ



KHDULQJEHFDXVHZKHQVRPHERG\LVDVNLQJIRUWKH



GLVPLVVDORIDFDVHEDVHGXSRQDZKROHORWRIZKDW



,YLHZLVPLVUHSUHVHQWDWLRQVDQGWDNLQJWKLQJVRXW



RIFRQWH[WDQGWU\LQJWREXLOGDELJWKLQJRXWRI



ZKDWLVYHU\OLWWOHLIDQ\WKLQJDWDOOWKDW V



ZK\,ZDQWHGWRKDYHDQLQSHUVRQKHDULQJEHFDXVH



,WKLQNLWZDUUDQWVWKDW



$QGWKHUHLVFDVHODZDQGZHFLWHGWRLW



)RUWKHUHWREHDQRUGHURIGLVPLVVDO\RXKDYHWR



VKRZZLOOIXOQHVV<RXKDYHWRVKRZSHUVRQDO



LQYROYHPHQWE\WKHFOLHQWLQWKHYLRODWLRQV<RX



KDYHWRVKRZWKDWOHVVHUVDQFWLRQVZHUHWULHGDQG



GLGQRWZRUN<RXKDYHWRVKRZSUHMXGLFHWRWKH



SDUWLHVVHUYLQJGLVFRYHU\<RXKDYHWRVKRZ



SUHMXGLFHWRWKHMXGLFLDOV\VWHP\RXKDYHWRVKRZ



WKDWWKHUHLVQRUHDVRQDEOHH[SODQDWLRQIRUWKH



SDUWLHV FRQGXFW



,ZRXOGVXEPLWWR\RX<RXU+RQRUWKDWWKH\



GRQ WZLQRQDQ\RIWKRVHDQGWKH\KDYHWRZLQRQ



DOORIWKHP,EHOLHYHWKDWZHKDYHDUHDVRQDEOH



H[SODQDWLRQIRUHYHU\WKLQJWKDWZH YHGRQHDQG,



VWDQGE\LW$QGWDNLQJWKLQJVRXWRIFRQWH[WPD\



PDNHWKLQJVVRXQGMXLF\EXWLI\RXUHDOO\ORRNDW

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



WKHUHFRUGWKHUHKDVEHHQQRRUGHUWKDWZHKDYH



IDLOHGWRFRPSO\ZLWK



7KHUHKDVEHHQQRFRQFHDOPHQW7KHUHKDV



EHHQQRREIXVFDWLRQ



6KRZLQJWKDWOHVVHUVDQFWLRQVZHUHWULHGDQG



GLGQRWZRUNWKHUHKDYHQ WEHHQDQ\



6KRZLQJRIDZLOOIXOQHVV,GRQ WEHOLHYH



WKDWWKH\KDYHVKRZQWKDW,FHUWDLQO\GRQ W



EHOLHYHWKDWDQ\WKLQJWKDWKDSSHQHGHYHUZDV



ZLOOIXOO\WU\LQJWRNHHSLQIRUPDWLRQWKDW V



UHOHYDQWWRWKLVFDVHDQGUHVSRQVLYHWRWKHLU



GLVFRYHU\ZHQHYHUZLOOIXOO\RUXQZLOOIXOO\WULHG



WRNHHSLQIRUPDWLRQIURPWKHP



3HUVRQDOLQYROYHPHQWIURPWKHFOLHQWWKH\



KDYHDEVROXWHO\QRWVKRZQWKDW



3UHMXGLFHWRWKHPWKHUHKDVEHHQQR



SUHMXGLFHWRWKHP,ILWWDNHVDOLWWOHORQJHU



IRUWKHPWRJHWLQIRUPDWLRQEHFDXVHWKH\ZDLWD



\HDUDQGWKUHHPRQWKVWRSURSRXQGLWWKDW VRQ



WKHP,IWKH\KDYHWREULQJDPRWLRQWRJHW)%,



FRPPXQLFDWLRQVWKDWZHOHJLWLPDWHO\RSSRVHGEDVHG



XSRQWKHFDVHODZDQG<RXU+RQRUKHDUGWKDW



PRWLRQVLGHGZLWKWKHPEXWGLGQRWVLGHRQ



VDQFWLRQVWKDWLVVXHKDVDOUHDG\EHHQGHFLGHG



:H YHSURGXFHGWKH)%,FRPPXQLFDWLRQV7KH\

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



FDQ WVD\WKDWZHKDYHQ WSURGXFHGLW:H



UHGDFWHGRXWILYHZRUGV



$VIDUDVWKHSKRQHUHFRUGV,GRQ WNQRZLI



\RX YHVHHQWKHSKRQHUHFRUGVEXWLW VSDJHVDQG



SDJHVDQGSDJHVDQGSDJHVRISKRQHQXPEHUVZLWK



WKHDUHDFRGHDQGWKHODVWIRXUGLJLWVEHFDXVH



WKHVHDUHSHRSOHWKDWZHUHQRWSDUWLHVWRWKHFDVH



DQGWKH\DUHQRWZLWQHVVHVRIWKHFDVH$QGLI



DQGWKHLUZKROHEDVLVIRUVHHNLQJWKHSKRQH



UHFRUGVZDVEHFDXVHWKH\VDLG:HZDQWWRNQRZ



ZKHQKHKDGFRPPXQLFDWLRQVZLWKNH\ZLWQHVVHVLQ



WKLVFDVHVXFKDV%XEED&OHPDQG+HDWKHU&OHP



:HOOZHZHQWWKURXJKHYHU\VLQJOHQDPH



WKDW VHYHUEHHQPHQWLRQHGLQWKLVFDVHLQFOXGLQJ



7RQ\%XUWRQDQGWKH%XFKZDOG$JHQF\DQG*DZNHU



LWVHOIDQGHYHU\ERG\HOVHZHFDQWKLQNRIDQGZH



SXWDOOWKRVHSKRQHQXPEHUVWRJHWKHUDQGZH



XQUHGDFWHGZHGLGQ WUHGDFWWKRVH:HNHSW



WKRVHLQWDFW$QGHYHU\ERG\HOVHIURPRXUEHVW



GHWHUPLQDWLRQLVDQRQZLWQHVVDQGFHUWDLQO\D



QRQSDUW\$QGLIWKH\ZDQWWRVD\1RWKHUHLVD



SKRQHQXPEHUWKDWPDWFKHVXSZLWKDZLWQHVV, P



KDSS\WRXQUHGDFWWKDW/LNHWKDW,ZLOOGRLW



%XWWKHUHLVODZLQWKHVWDWHRI)ORULGDWKDW



FRPPXQLFDWLRQVZLWKQRQZLWQHVVHVDQGQRQSDUWLHVLV

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



SULYDWHDQGLWQHHGVWREHSUHVHUYHGDQGLW VQRW



GLVFRYHUDEOH$QGZHKDYHDORWRIFDVHVRQWKDW



ZKHUHWKHFRXUWRIDSSHDOVKDVVLGHGZLWKXV



$QG<RXU+RQRULI\RXHYHUPDGHDSKRQH



FDOOWRVRPHERG\DQGWKHQWKHLUSKRQHUHFRUGVZHUH



UHTXHVWHGDQG\RXKDGDEVROXWHO\]HURWRGRZLWK



WKHFDVH\RXZHUHQRWDZLWQHVV\RXZHUHQRWD



SDUW\\RXKDG]HURWRGRZLWKWKHFDVH,ZRXOG



WKLQNWKDW\RXZRXOGWKLQN*HH,GRQ WVHHZK\



P\SKRQHUHFRUGVKDYHWREHSURGXFHGLQGLVFRYHU\



$QGLILW VDPHGLDRUJDQL]DWLRQWKDWOLNHVWR



SRVWMXLF\OXULGWKLQJVDERXWSHRSOH,ZRXOG



WKLQNWKDW\RX GVD\<RXNQRZZKDWLI,KDYHD



SULYDF\ULJKW, GSUHIHUWRKDYHLWSUHVHUYHG



<RX UHDQRQSDUW\\RX UHDQRQZLWQHVVWKHUHLV



QRUHDVRQIRUWKDW



6R,WKLQNWKDWDQGQRZ, PNLQGRI



JHWWLQJLQWRP\PRWLRQIRUSURWHFWLYHRUGHU%XW



DQDSSURSULDWHPLGGOHJURXQGLVZKDWZHGLGZKLFK



ZDVWRJLYHWKHPDOORIWKHQXPEHUVH[FHSWIRU



WKUHHGLJLWV,IWKH\FRXOGPDWFKWKDWXSWRD



ZLWQHVV, PKDSS\WRJLYHLWWRWKHP



,W VEHHQRYHUDPRQWKQRZ7KH\KDYHQ W



PDWFKHGDQ\WKLQJXSWRDQ\ERG\-XVWORRNDWWKH



ODVWIRXUGLJLWV/RRNDWWKHDUHDFRGHDQGODVW

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



IRXUGLJLWV<RXFDQPDWFKLWXS



,I<RXU+RQRUGHQLHVWKHPRWLRQIRUWKH



SURWHFWLYHRUGHUDQGVD\V1R,ZDQWWKHZKROH



WKLQJILQHZH OOGRLW%XW, PWU\LQJWREH



UHDVRQDEOHKHUH, PWU\LQJWRGRZKDW VULJKW



7KDW VZKDWGULYHVPH7KDW VZKDWJHWVPHXSLQ



WKHPRUQLQJ$QG,EHOLHYHWKDWZKDWZHGLGZDV



ULJKWDQGEULQJLQJWKHPDWWHUWR\RXIRUDVD



PRWLRQIRUSURWHFWLYHRUGHUZDVWKHULJKWWKLQJWR



GR%XWZH OOIROORZ\RXURUGHUMXVWDVZH YH



DOZD\VIROORZHG\RXURUGHUVDVZH YHDOZD\V



IROORZHG-XGJH&DPSEHOO VRUGHUV



2QHRIWKHVDQFWLRQVWKDWWKH\DVNHGIRULQ



WKHLUSDSHUVEXW0U%HUOLQGLGQRWPHQWLRQ



DQGPD\EHKHPHQWLRQHGLWNLQGRILQDURXQGDERXW



ZD\WKH\ZDQWWREHDEOHWRFDOO0U%ROOHDD



UDFLVWWRWKHMXU\7KH\ZDQWWREHDEOHWR



SDUDGHDURXQGWKH1ZRUGWRWKHMXU\-XVWVR



LW VFOHDUWKHUHLVQRFRPSHWHQWHYLGHQFHWKDWKH



HYHUVDLGWKH1ZRUG$OOZHKDYHLVDQ



H[WRUWLRQLVWZKRZULWHVLQDGRFXPHQWVXPPDUL]LQJ



DWDSHWKDWPD\RUPD\QRWH[LVWVD\LQJWKDWLQ



WKDWWDSHWKH1ZRUGLVXVHGLQVRPHRWKHUZRUGV



WKDWDUHULJKWDURXQG\RXNQRZRWKHUUDFLDO



W\SHVRIZRUGVWKDWDUHZLWKLQWKHVDPHFRQWH[W

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



,W VLQDSSURSULDWHRQVRPDQ\OHYHOVIRUWKHP



WREHDEOHWRSDUDGHWKH1ZRUGDQGRWKHUW\SHV



RIZRUGVLQIURQWRIDMXU\,PHDQZKDWWKH\



ZDQWLVWRZLQWKHFDVHLQDURXQGDERXWZD\7KH\



ZDQWWREHDEOHWRSRLVRQWKHMXU\RI0U%ROOHD



7KH\ZDQWDILQGLQJ,EHOLHYHWKDWKHVDLG



XQOHVV,ZURWHLWGRZQZURQJWKH\ZDQWDILQGLQJ



WKDWKHXVHGWKHVHZRUGV:HOOWKHUHLVQR



HYLGHQFHWKDWLI, PPLVVWDWLQJ



05%(5/,1, PVRUU\-XVWEHFDXVHLWPD\



VDYHXVVRPHWLPH, PVRUU\WRLQWHUUXSW,



ZDQWWREHFOHDUWKDWDOWKRXJK,KDYHDVNHGIRUD



UHYHUVHSUHFOXVLRQRUGHURQRWKHUWKLQJVWKDWRQ



WKLVVXEMHFW



05+$5'(52ND\



05%(5/,1ZKDWZH UHDVNLQJIRUWRGD\



LVWKHGLVFRYHU\RIWKHXQUHGDFWHGGRFXPHQWLQ



RSSRVLWLRQWRWKHPRWLRQIRUWKHSURWHFWLYHRUGHU



DQGWKHQUHVHUYLQJIRUDODWHUGDWHZKHWKHUWKDW



LVVXHLVWREHEHIRUHWKHMXU\RUSDUWRIWKH



FDVH



05+$5'(5,DSSUHFLDWHLW



05%(5/,1$QG,ZDQWWREHFOHDUWKDW, P



DVNLQJIRUDUHYHUVHSUHFOXVLRQRQRWKHUVWXII



%XWRQWKDW,XQGHUVWDQGWKDWWKDW VDVHQVLWLYH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



LVVXHDQGRXUUHTXHVWLQJRQWKDWWRGD\LVPRUH



OLPLWHGDQGWROLYHIRUDQRWKHUGD\RQZKHWKHU



WKDWEHFRPHV



-8'*(&$6(2ND\



05+$5'(5,DSSUHFLDWHLW,DSSUHFLDWH



LW



05%(5/,15DWKHUWKDQKDYH\RXUDWKHU



WKDQKDYLQJ\RXJRRQDERXWWKDW,WKRXJKW,



ZRXOGFODULI\RXUSRVLWLRQ



05+$5'(52ND\,DSSUHFLDWHLW



,SUREDEO\GLGQRWFRYHUHYHU\WKLQJWKDW



0U%HUOLQWDONHGDERXWWRGD\,PHDQKHZHQWRQ



IRUPLQXWHV,WRRNQRWHV,ZDVUHYLHZLQJ



ZKHQ,ZDVWDONLQJVRPHRWKHUQRWHVDQGMXVWD



IHZLWHPVLQKHUH,IHHOOLNH,VKRXOGJRRYHU



MXVWWRPDNHVXUHWKDW,FRYHUHGHYHU\WKLQJ



%XWLI,GLGQ WFRYHUVRPHWKLQJ-XGJH&DVH



WKDW\RXIHHOQHHGVWREHFRYHUHGDQG,



LQDGYHUWHQWO\RUDFFLGHQWDOO\GLGQRWFRYHULW



SOHDVHIODJPHWRWKDWDQG, PKDSS\WRGLVFXVV



LW



,PHDQWKH1HZ<RUNSXEOLFLVWLW V



LQWHUHVWLQJEHFDXVHWKH\ZDQWHGGRFXPHQWVRIWKH



1HZ<RUNSXEOLFLVW7KH\FKRVHWRJRWR1HZ<RUN



WRJHWWKRVHGRFXPHQWVZKHQWKH\SUREDEO\FRXOG

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



KDYHJRQHWR<RXU+RQRUWRJHWWKRVHGRFXPHQWV



%XWZKDWHYHUWKHFDVHPD\EHWKH1HZ<RUN



SXEOLFLVWSURGXFHGDSULYLOHJHORJDVWR,



WKLQN\RXVDLGWKDWP\ILUPUHSUHVHQWVWKH



SXEOLFLVW7KHSXEOLFLVWLVWKDWZKDW\RX



VDLGEHFDXVHWKHSXEOLFLVWKDVDQDWWRUQH\"7KH



SXEOLFLVWKDVDVHSDUDWHDWWRUQH\



05%(5/,10\XQGHUVWDQGLQJLVWKH



SXEOLFLVWKDVERWKD1HZ<RUNODZ\HUDQGWKDW\RXU



ILUPKDVDOVRDSSHDUHGLQWKHSURFHHGLQJV



05%(55<0DWWKHZ%ODFNHWWILOHGSDSHUV



05+$5'(52KKHILOHGSDSHUV2ND\



05%(55<,PD\EHPLVWDNHQEXWKH V



06',(75,&.<HDKWKDW VULJKW



05+$5'(5:HOOP\XQGHUVWDQGLQJLVWKDW



WKHSXEOLFLVWKDVDVHSDUDWHFRXQVHODQG,GRQ W



NQRZLI0DWWKHZ%ODFNHWWPD\KDYHVHQW\RXVRPH



GRFXPHQWVEXW



05%(55<+H VRQWKHSOHDGLQJV



05+$5'(5+H VRQWKHSOHDGLQJVRQEHKDOI



RIWKHSXEOLFLVW"



05%(55< 1RGVDIILUPDWLYHO\ 



05%(5/,17KDW VFRUUHFW7KDW VP\



XQGHUVWDQGLQJ



05+$5'(57KDW VQHZVWRPH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



,QDQ\HYHQWWKHSXEOLFLVWLVVXHVDUHEHLQJ



OLWLJDWHGLQ1HZ<RUN7KHUHZDVDUXOLQJE\WKH



ORZHUFRXUWDQGWKHUHLVDQDSSHDODVWR



SULYLOHJHGLVVXHVEHFDXVHWKHUHLVDORWRIODZ



WKDWVKRZVWKDWFRPPXQLFDWLRQVEHWZHHQP\VHOIDQG



WKHSXEOLFLVWDQGWKHVHDUHFRPPXQLFDWLRQV



-XVWVRZHKDYHDQXQGHUVWDQGLQJRIZKDWWKHVH



FRPPXQLFDWLRQVDUHWKHVHDUHFRPPXQLFDWLRQV



EHWZHHQP\VHOIDQGWKHSXEOLFLVWWKDWKDSSHQHGWKH



GD\ZHILOHGWKHODZVXLW$QGWKHUHPD\EHVRPH



FRPPXQLFDWLRQVZKHQDVWRU\FDPHRXWDERXW+XON



+RJDQWKDW VUHOHYDQWWRWKLVODZVXLWDQGVKHDQG



,KDGVRPHFRPPXQLFDWLRQVWKDWZHUHSHUWLQHQWWR



WKHOLWLJDWLRQ



$QGWKHUHLVODZLQ1HZ<RUNWKDWVD\VWKRVH



DUHSULYLOHJHGDQGWKHORZHUFRXUWPDGHD



GHFLVLRQWKDWWKHSXEOLFLVWDQGZHDOVREHOLHYH



LVQRWIROORZLQJWKHODZDQGVRWKDW VRQDSSHDO



EHIRUHWKHDSSHOODWHGLYLVLRQRIWKHORZHUFRXUW



$QGLW VEDVLFDOO\MXVWFRPPXQLFDWLRQVEHWZHHQWKH



SXEOLFLVWDQGFRXQVHODERXWWKHOLWLJDWLRQLWVHOI



%XWLW VQRWDERXWPHGLDDSSHDUDQFHVIURPWKH



71$:UHVWOLQJPHGLDWRXUEHFDXVHWKDWSXEOLFLVW



ZDVQRWLQYROYHGLQWKH71$ZUHVWOLQJWRXU7KDW



SXEOLFLVWLV0U%ROOHD VSHUVRQDOSXEOLFLVWEXW

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



VKHZDVQRWGHDOLQJZLWKWKH71$PHGLDWRXU71$



KDGLWVRZQSXEOLFLVWWKDWZDVEHLQJXVHG6R



WKHUHLVDVHSDUDWHOLVWWKHUH$QGZH YHKDGD



ORWRIFRPPXQLFDWLRQVRYHUWKDWVRWKHUHLVQR



PLVXQGHUVWDQGLQJ



,PHDQVRPHRIWKHVHWKLQJVDUHPLQRU%XW



0U%HUOLQPHQWLRQHGDIHZWLPHVWKDWWKH$86$ V



OHWWHUUHIHUVWR+RRWLHRQDODEHORQRQHRIWKH



GLVNVWKDWWKH)%,DQGWKH$86$REWDLQHGIURPWKH



H[WRUWLRQLVW,GRQ WVHHKRZWKDWKDVDQ\WKLQJ



WRGRZLWKDQ\WKLQJ



,PHDQILUVWKHGRHVQ WHYHQNQRZWKDWKH



ZDVFDOOHG+RRWLHXQWLO%XEED&OHPWHVWLILHGLQ



WKHFDVHDQGVDLG,FDOOKLP+RRWLH$QGVHFRQG



RIDOOWKH$86$OHWWHUFDPHZHOOLQWRWKHORVV



DQGZHKDGRXUPLQLOLWLJDWLRQRYHUZKHWKHU



FRPPXQLFDWLRQVZLWKODZHQIRUFHPHQWDUHWKHSURSHU



VFRSHRIGLVFRYHU\DQGZHIXOO\FRPSOLHGZLWK



ZKDWWKHUXOLQJKDVEHHQ



6RLW VMXVW,GRQ WHYHQNQRZZK\WKDW



LVVXHLVEHLQJEURXJKWXS,IHOWOLNH,KDGWR



DGGUHVVLW



0U%HUOLQXVHGWKHWHUPWKHIOLSIORSWKDW



ZHIOLSIORSRQRXUSRVLWLRQ7KHUHKDVQ WEHHQ



DQ\IOLSIORSVZLWKUHVSHFWWRZKHWKHU*DZNHULV

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



RULVQRWWKHVXEMHFWRIWKH)%, VLQYHVWLJDWLRQ



,KDYHQHYHUNQRZQRQHZD\RUWKHRWKHUXQWLOZD\



ODWHLQWKHJDPHDIWHU0U%HUOLQWDONHGWRWKH



$86$DQGREWDLQHGDOHWWHUIURPKHUVD\LQJ*DZNHU



LVQRWDWDUJHWRIWKHLQYHVWLJDWLRQ7KHQ,



OHDUQHGWKDW*DZNHUZDVQRWDWDUJHW%HIRUH



WKHQ,GLGQ WNQRZ



$QGVRLI,HYHUVDLG*DZNHUPLJKWRUPLJKW



QRWEHDWDUJHWEHFDXVHWKH\ZHUHJRLQJRXW,



ZDVWU\LQJWRXQGHUVWDQG:K\DUHWKH\JRLQJDIWHU



WKH)%,GRFXPHQWV"%HFDXVHLI*DZNHUZDVD



WDUJHWWKHQWKDWZRXOGEHDSRWHQWLDO



LQWHUIHUHQFHRILQYHVWLJDWLRQRIWKHP6RWKDW



ZDVNLQGRIRQHRIWKHLVVXHVWKDWZHIODJJHG



,GRQ WNQRZRQHZD\RUWKHRWKHU,GRQ W



WDONWRWKH$86$8QWLODOOWKLVFDPHGRZQ,KDG



QHYHUVSRNHQWRWKH$86$DERXWWKDWDQGGRQ WNQRZ



RQHZD\RUWKHRWKHULI*DZNHUZDVRUZDVQ W



6RLIKH VWU\LQJWRVD\WKDW, PD



IOLSIORSSHUWKDW,VDLGWKDWWKH\ZHUHDQGWKHQ



,VDLGWKH\ZHUHQ WDQGWKHQ,VDLGWKDWWKH\



ZHUHWKDW VQRWDFFXUDWHDVIDUDVP\



UHFROOHFWLRQ,EHOLHYHWKDW,KDYHEHHQDFFXUDWH



WKDWWKH\SRWHQWLDOO\FRXOGEH



$QGWKHQRQFHRQFHWKH$86$PDGHLWFOHDU

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



WKHQ,VDLGWR-XGJH&DPSEHOOLQDUHFHQW



KHDULQJWKH$86$RUODZHQIRUFHPHQWVDLGWKDW



WKH\DUHQRWDWDUJHWWRLW$QGWKDWZDVRQHRI



WKHUHDVRQVZK\,WKRXJKWZHOOZK\LVLWWKDW



WKH\QHHGWRJHWDOOWKLVLQYHVWLJDWLRQVWXII"



$QGWKDW VZKHQ,GLVFORVHGWR-XGJH&DPSEHOOWKDW



WKLVLVDQH[WRUWLRQVLWXDWLRQDQGWKDW VZK\



WKDW VWKHQDWXUHRIWKHVHGRFXPHQWV



,WKRXJKWWKDWVKHPLJKWVD\2ND\ZHOO



PD\EHLWQHHGVDQRWKHUORRN6KHDFWXDOO\



IROORZHG<RXU+RQRU VUXOLQJDQGWKHQZH



LPPHGLDWHO\SURGXFHGWKHP%XWZHGLGQ WGR



DQ\WKLQJZURQJ:HGLGQ WREIXVFDWH:HGLGQ W



FRQFHDO:HGLGQ WYLRODWHDQ\FRXUWRUGHUV



2QFHZHUHFHLYHGWKDWRUGHUWRSURGXFHZH



SURGXFHG



0U%HUOLQPDGHLWVRXQGOLNH,ZDVKHDYLO\



LQYROYHGLQWKH)%,WKLQJVDQG0U7XUNHOZDV



KHDYLO\LQYROYHG,PHDQWKDWZDVWKHNLQGRI



LQQXHQGRWKDW,JRW,WZDVUHDOO\'DYLG+RXVWRQ



ZKRZDVLQYROYHG,WKLQN,KDGRQHRUWZRYHU\



VKRUWFRPPXQLFDWLRQVZLWKWKH)%,DORQJWLPHDJR



$QG,GLVFORVHGWKDWWRWKHPLQWKH



LQWHUURJDWRULHV7REHKRQHVWZLWK\RX,GRQ W



UHPHPEHUZKDW,WDONHGWRWKHPDERXW,WZDVMXVW

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



WKHVWDWXV,WZDVSUREDEO\ILYHPLQXWHV:KDW V



WKHVWDWXV"



.HQ7XUNHOKDGFRPPXQLFDWLRQVDQGWKH\ZHUH



H[WUHPHO\VKRUW,GRQ WNQRZLILWZDVZLWK



WKH,WKLQNKHWDONHGWRWKH)%,DQGWKH$86$



IRUMXVWDFRXSOHRIPLQXWHVRQZKDW VWKHLU



SRVLWLRQZLWKUHJDUGWRWKHVHGRFXPHQWV$QGLW



ZDVWKHVDPHWLPHWKDW0U%HUOLQZDVJHWWLQJZKDW



WKHLUSRVLWLRQZDVZKLFKLVDQGLWZDVD



FKDQJHGSRVLWLRQ7KH)%,RULJLQDOO\VDLG'RQRW



WDONWRDQ\RQHDERXWWKLV$QGMXVWVR\RXNQRZ



WKDW VQRWZK\ZHGLGQ WSURGXFHWKHVHGRFXPHQWV



:HGLGQ WSURGXFHWKHVHGRFXPHQWVEHFDXVHWKH\



QHYHUDVNHGIRUWKHP



%XWZHFHUWDLQO\ZHUHQ WYROXQWHHULQJ



LQIRUPDWLRQDERXWWKH)%,MXVWWRYROXQWHHU



EHFDXVHWKH\KDGVDLG.HHSDOLGRQWKLV'RQ W



WDONWRDQ\RQHDERXWWKLVFHUWDLQO\QRW



FHUWDLQO\QRWPHGLD:HOOWKH\DUHPHGLDVRWKH



)%,GLGQ WZDQWVRPHELJPHGLDVWRUPRYHUWKLVDQG



WKHQFDXVHWKHLUZKROHLQYHVWLJDWLRQWRORRN



HPEDUUDVVLQJWRWKHP$QGVRWKH\ZHUHWU\LQJWR



DYRLGDVLWXDWLRQOLNHWKDW,DVVXPH$QGWKH\



ZHUHWU\LQJWRDYRLGDQ\RQHLQWHUIHULQJZLWKWKHLU



LQYHVWLJDWLRQZKLOHWKH\ZHUHFRQGXFWLQJLW

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



%XWWRZDUGVWKHHQGRIWKHSURFHVV



0U%HUOLQZDVDEOHWRJHWWKHPWRFRQILUPWKDW



WKH\,WKLQNKHVDLGWKHUHZDVDFORVHG



LQYHVWLJDWLRQ,GRQ WWKLQN,KDYHHYHUKHDUG



WKDWLWZDVDFORVHGLQYHVWLJDWLRQ:H YHDOZD\V



EHHQWROGWKDWLWZDVVWLOORSHQEXWWKDWWKH\KDG



GHFLGHGWKDWWKH\EDVHGRQWKHSUHVHQWHYLGHQFH



WKH\ZHUHQRWJRLQJWRSURVHFXWH



1RZLILWFORVHGDWVRPHSRLQWWKHQLW



FORVHGDWVRPHSRLQWEXW,GRQ WEHOLHYHWKDW,



RU'DYLGRU.HQHYHUPDGHDQ\PLVUHSUHVHQWDWLRQV



RIDQ\NLQGUHJDUGLQJWKHVWDWXVRIWKH)%,



LQYHVWLJDWLRQDQGWKH$86$ VGHVLUHRUODFNRI



GHVLUHWRSURVHFXWH



/DZHQIRUFHPHQWFKDQJHGLWVPLQGRYHUWKH



FRXUVHRIWLPHDQGVRLIWKHUHZDVDIOLSIORS



LWZDVUHDOO\E\ODZHQIRUFHPHQWDQGLWFHUWDLQO\



ZDVQ WE\XV$QGLIZHZHUHHYHUUHSRUWLQJZKDW



RXUXQGHUVWDQGLQJZDVLWZDVMXVWEDVHGXSRQZKDW



RXUSUHVHQWNQRZOHGJHZDVDQGLWZDVQRWLQWHQGHG



WRPLVOHDGDQ\RQH



$QGHYHQVR,PHDQWKLVZKROHH[WRUWLRQ



WKLQJZHDOZD\VKDYHWKRXJKWRIWKDWDVEHLQJ



VHSDUDWHDQGDSDUWIURPZKDW*DZNHUGLG*DZNHU



WRRNDWDSHHGLWHGLWGRZQDQGSRVWHGWKDWWDSH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



:HVXHGRYHUWKDW$QGWKHIDFWWKDWWKHUHLVDQ



H[WRUWLRQKDSSHQLQJ,WKLQNWKDWWKDWLVVRPHZKDW



IDUDILHOG%XWWKH\KDYHWKHGRFXPHQWVWRWDNHD



ORRNDWLWDQGPDNHZKDWHYHUGHWHUPLQDWLRQVWKH\



ZDQW



%XW,WKLQNLIWKH\GRLWVRXQGVOLNHWKH\



ZDQWWRSURFHHGZLWKGLVFRYHU\RQWKHH[WRUWLRQ



DWWHPSWDQGZKDWZDVJRLQJRQZLWKODZHQIRUFHPHQW



DVWKHH[WRUWLRQ$QGLI\RXDUHJRLQJWRDOORZ



WKHPWRHQJDJHLQWKDWGLVFRYHU\,GRQ WWKLQN



WKDWLW VJRLQJWRHQGXS\LHOGLQJDGPLVVLEOH



HYLGHQFH



7KH\ UHFRPSODLQLQJDERXWKRZH[SHQVLYHWKLV



LV7KH\ UHWKHRQHVGULYLQJWKHERDWRQWKH



H[SHQVH7KH\ UHWKHRQHVZKRDUHJRLQJDIWHUDOO



NLQGVRIWKLQJVWKDWDUHEH\RQGZKDWWKH\GLGDQG



EH\RQGZKDWWKHLUGHIHQVHVDUHWRZKDWWKH\GLG



DQGZKDWRXUFODLPVDUH%XWLIWKH\ZDQWWR



VSHQGDORWRIPRQH\RQXQFRYHULQJHYHU\VWRQHDQG



WXUQLQJRYHUHYHU\VWRQHDQGXQFRYHULQJHYHU\WKLQJ



WKDWKDVDQ\WKLQJWRGRZLWKDQ\WKLQJWKHQ,



VXSSRVHWKDW VWKHLUSUHURJDWLYHZLWKLQWKHVFRSH



RIZKDWHYHUWKHFRXUWVDUHJRLQJWRRUGHU%XWLI



WKH\DUHFRPSODLQLQJWKDWWKDW VH[SHQVLYH,



PHDQWKDW VRQWKHP:H UHQRWZH UHQRW

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



FDXVLQJWKDWH[SHQVH



,KDWHWRUHSHDWP\VHOIEXWRQHRIWKH



VWDWHPHQWVWKDW0U%HUOLQVDLGZDVWKDWZHIDLOHG



WRSURGXFHGRFXPHQWVWKDWZHUHDOUHDG\DGMXGLFDWHG



WREHUHOHYDQW$QGWKDW VDQGKHZDVFLWLQJ



WRWKH2FWREHURUDORUGHUDQGWKHQLWZDV



UHGXFHGLQZULWLQJRQ)HEUXDU\WK,I\RX



UHDGLWZKDWKHVDLGLVDEVROXWHO\QRWLQWKHUH



DQGZHKDYHQRWYLRODWHGWKLVRUGHUDWDOO



,WKLQN,KDYHFRYHUHGP\LVVXHV<RXU+RQRU



,I\RXKDYHDQ\TXHVWLRQV, PKDSS\WRDQVZHU



WKHP



-8'*(&$6(,WKLQN, PJRRG



6KRUWUHSO\"



05%(5/,1,FDQJLYH\RXDVKRUWUHSO\



-8'*(&$6(2ND\



05%(5/,1/HWPHVWDUWE\DVNLQJ<RXU



+RQRULI\RXKDYHDQ\TXHVWLRQVIRUPH



-8'*(&$6(1RVLU



05%(5/,1/HWPHVWDUWE\VD\LQJWKDWP\



IDYRULWHTXRWHRIWKHFDVHLVWKDW0U+DUGHU



FLWHGLQKLVVXSSOHPHQWDORSSRVLWLRQIURPDMXGJH



LQRQHRIWKHVHFDVHVZKRVDLGWKDWOLWLJDWLRQLV



QRWDIDFWIUHH]RQH$QGVR,ZDQWWRVRUWRI



IRFXVRQWKHIDFWV,WKLQNWKHUHKDVEHHQD

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



VLJQLILFDQWWKHDUJXPHQWWKDW0U+DUGHUMXVW



JDYHUHIOHFWVDVLJQLILFDQWPLVDSSUHKHQVLRQRI



ZKDWLWLVWKDWZH UHKHUHDERXW:HDUHQRWKHUH



EHFDXVHWKHUHZDVDGHOD\LQSURGXFLQJ)%,



GRFXPHQWVE\LWVHOI:HDUHKHUHEHFDXVHILUVW



ZHEHOLHYHWKDWWKHLQLWLDOVHWRIGLVFRYHU\



UHTXHVWVDQGWKHRUGHUWRSURGXFHGRFXPHQWVWKDW



UHODWHWRWKHVH[XDOUHODWLRQVKLSEHWZHHQWKH



SODLQWLIIDQG+HDWKHU&OHPHQFRPSDVVHGGRFXPHQWV



DERXWDWDSHRUPXOWLSOHWDSHVLQYROYLQJDVH[XDO



UHODWLRQVKLSEHWZHHQWKHSODLQWLIIDQG



+HDWKHU&OHP



$QGZHWKLQNWKDWWKRVHGRFXPHQWUHTXHVWV



\RXNQRZDQ\DQGDOOGRFXPHQWVUHODWHGWRWKH



YLGHRDQ\DQGDOOGRFXPHQWVUHODWHGWRWKH



FRPPXQLFDWLRQV\RXKDGDERXWWKHYLGHRDQ\DQG



DOOGRFXPHQWVUHODWLQJWRVH[XDOUHODWLRQV\RXKDG



ZLWK+HDWKHU&OHPDQ\DQGDOOGRFXPHQWV



FRQFHUQLQJDQ\YLGHRWDSHPDGHRI\RXLQYROYLQJ



, PVRUU\HQJDJHGLQVH[XDOUHODWLRQVWKHVHDUH



DOOGRFXPHQWVWKDWGRFXPHQWUHTXHVWVWKDWZHUH



WKHLQLWLDOEDWFKRIGRFXPHQWVUHTXHVWHGODVW-XQH



WKDWVKRXOGKDYHEHHQDQVZHUHGDQGVKRXOGKDYH



EHHQSURYLGHG



1RZHYHQLI\RXZHUHWRWDNHWKHDUJXPHQW

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



WKDWVD\VWKDW\RXGLGQ WVSHFLILFDOO\DVNXVIRU



ODZHQIRUFHPHQWUHFRUGVDQGWKHUHIRUHZHGRQRW



KDYHWRSURGXFHWKHP,GRQ WWKLQNWKDWPDNHVD



ORWRIVHQVHEHFDXVHLQWKHGRFXPHQWVWKHPVHOYHV



WKHUHLVMXVWLQRQHRIWKHGRFXPHQWVLWVHOI



WKHUHLVDSDVVDJHWKDWVD\VWKDWLQWKLV



DJUHHPHQWZLWK0U'DYLGVRQWKDWKLVFOLHQWDJUHHV



WKDWWKHSDUW\WKDWSRVVHVVHGWKHYLGHRVVRUU\



+LVFOLHQWDJUHHVWKDWWKH\DUHWKHSDUW\WKDW



SRVVHVVHGWKHYLGHRVJLYHQRUSURYLGHGWR*DZNHU



70=DQGRWKHUPHGLDIRUSXEOLFDWLRQ



1RZKHPD\VD\WKDW VQRWWUXH,ZRXOGQ W



WUXVWWKHZRUGRIDQH[WRUWLRQLVWEXWLW V



FOHDUO\DUHOHYDQWGRFXPHQWEHFDXVHLWFOHDUO\



UHODWHVWR*DZNHUDQGZKDWZDVSRVWHGE\*DZNHU



$QGZHGLGQ WJHWWKRVHGRFXPHQWV



%XWHYHQLI\RXDVVXPHGWKDWWKHVHGRFXPHQWV



GLGQ WKDYHWREHSURGXFHGWKDWZHGLGQ WDVNIRU



WKHPZHGLGQ WPDNHWKHVNLOOVKRWRIDFWXDOO\



VD\LQJ*LYHXVWKHODZHQIRUFHPHQWGRFXPHQWV



LQVWHDGRIPRUHEURDGUHTXHVWVDQGHYHQLI\RX



DVVXPHWKDW\RXGRQ WKDYHWRLGHQWLI\WKHPDV



SULYLOHJHGDQGWKHUHDUHGRFXPHQWVWKDWVWDUW



RQWKHWKRI2FWREHUZKLFKLVDERXWDZHHNEHIRUH



WKLVODZVXLWJRWILOHG

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



$QGRXUSRVLWLRQLVWKDWWKLQJVWKDWZHUH



H[HPSWHGIURPWKHSULYLOHJHORJZHUHWKLQJVWKDW



UHODWHGWRDWWRUQH\FOLHQWDQGDWWRUQH\ZRUN



SURGXFWSULYLOHJHVEHFDXVHRIWKHEXUGHQLQYROYHG



$QGIRURXUSDUWZH YHDVVHUWHGRWKHUSULYLOHJH



MRXUQDOLVWSULYLOHJHDQGWKHOLNHIRUWKLQJVWKDW



SRVWGDWHWKHILOLQJRIWKHILUVWODZVXLWLQ



IHGHUDOFRXUW6RZH YHSOD\HGE\WKDWUXOH



%XWHYHQLI\RXDVVXPHVRZHGRQ WHYHQ



LI\RXDVVXPHWKH\GRQ WKDYHWREHSURGXFHGDQG



HYHQLI\RXDVVXPHWKDWWKHSUHOLWLJDWLRQ



GRFXPHQWVGRQ WKDYHWRORJJHGWKHLQIRUPDWLRQ



WKDW VLQWKRVHGRFXPHQWVLVVWLOOUHOHYDQWDQG



JHUPDQHWRWKHDQVZHUVRIWKHTXHVWLRQVWKDWZH UH



JHWWLQJ6RZKHQWKHDQVZHUWRWKHLQWHUURJDWRU\



VZRUQXQGHURDWKLV,KDYHQRLQIRUPDWLRQDERXW



DQ\RWKHUVH[WDSHVLQYROYLQJPHRWKHUWKDQWKH



RQHWKDW*DZNHUSRVWHGWKDW VMXVWWKDW V



ZURQJ$QGLW VQRWDTXHVWLRQRIMXVWWKHUHZDV



DGHOD\LQJLYLQJXVWKH)%,GRFXPHQWVLW VWKDW



WKHUHLVDIILUPDWLYHUHSUHVHQWDWLRQVXQGHURDWK



WKDWDUHZURQJ



$QGWKHQZHFRPHWRKHDULQJVDQGZHVD\



/RRNZHGRQ WWKLQNZHKDYHDOORIWKH



LQIRUPDWLRQ$QGZHDVVXUH\RXXSDQGGRZQZH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



KDYHJLYHQ\RXHYHU\WKLQJULJKW":HDVVXUH\RX



ZHKDYHJLYHQ\RXHYHU\WKLQJDOORIWKHPHGLD



DSSHDUDQFHV:H UHLQ1HZ<RUNOLWLJDWLQJDJDLQVW



WKHSXEOLFLVWEHFDXVHZHZHUHLQDKHDULQJLQ



IURQWRI<RXU+RQRUZKHUH0U+DUGHUUHSUHVHQWHG



WKDWKHGLGQ WKDYHDQ\GRFXPHQWV



$QGWKHQZHOLWLJDWHWKHUHDQGZHFRPHWR



ILQGRXWWKDWKHKDVGRFXPHQWVLQKLVRZQILOH



EDFNDQGIRUWKZLWKWKHSXEOLFLVWZKLFKKH VQRZ



GHVFULEHG$QGZHILQGWKLVRXW6RWKLVLVQRW



DPRWLRQDERXWDGHOD\LQJHWWLQJGLVFRYHU\RUWKH



DOOHJHGSUHMXGLFHWKDWUHVXOWVIURPWKHGHOD\LQ



JHWWLQJGLVFRYHU\,IWKDW VZKDWWKLVZDVDERXW



ZHZRXOGQRWEHKHUH



:KDWWKLVLVDERXWLVWKDWZHKDYHOLWLJDWHG



VLQFHODVW-XQHWU\LQJWRJHWWKHVHIDFWVDQG



ZH UHQRWJHWWLQJWKHVHIDFWV:H UHJHWWLQJ



GLIIHUHQWIDFWV:H UHJHWWLQJWROG\RXNQRZ,



GRQ WNQRZDQ\WKLQJDERXWDQ\RWKHUWDSHVULJKW"



$QGRQWKLVTXHVWLRQRIWDSHVDJDLQLW V,



GRQ WNQRZLIWKHUHDUHWKHVHWDSHVULJKW":HOO



ILUVWRIDOOZHKDYHDQRWKHUWUDQVFULSWIURP



DQRWKHUVRXUFHWKDWDOVRGHVFULEHVWZRRIWKUHH



WDSHVDQGODUJHO\PDWFKHV



6HFRQGWKHRQHWDSHWKDWZHGRKDYH

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



0U+DUGHUDGPLWVOLQHVXSSUHWW\QLFHO\ZLWKWKH



WUDQVFULSWWKHUHVRWKDWVXJJHVWVWKDWPD\EHWKH



WUDQVFULSWVWKDWDUHWKHUHDUHQRWFRPSOHWH



IDEULFDWLRQV



$QG1RIRUWDSHVWKH\GRQ WEHOLHYH



H[LVWWKH\KDYHVSHQWDQDZIXOORWRIWLPHWU\LQJ



WRJHWWKHPEDFNIURPWKH)%,7KDW VZKDWRXU



VXEPLVVLRQVKRZVWKDWWKH\DUHXSLQDUPV'RQ W



KROGWKHPZHZDQW\RXWRJLYHWKHPEDFNWRXV



SUHVXPDEO\VRWKH\FDQGHVWUR\WKHPZKLFKLVZK\



ZHDVNHGIRUDSUHVHUYDWLRQRUGHU



6RWKDW VZKDWWKLVPRWLRQLVDERXW7KH



VHFRQGWKLQJLVWKH\VD\:HKDYHQ WYLRODWHGDQ\



FRXUWRUGHU:HOO,WKLQNLQDGGLWLRQWR



YLRODWLQJWKHFRXUWRUGHUV\RXKDYHVRPHEDVLF



GXW\RIFDQGRUWRWKHWULEXQDODQGVRZKHQ



0U+DUGHUFRPHVDQGVD\V:HGRQ WKDYHDQ\RI



WKHVHGRFXPHQWV,GRQ WKDYHDQ\SULYLOHJH



GRFXPHQWV,GRQ WKDYHDQ\PHGLDDSSHDUDQFH



GRFXPHQWV,GRQ WKDYHDQ\RWKHUGRFXPHQWVDERXW



DQ\RWKHUWDSHVZKHQWKRVHVWDWHPHQWVJHWPDGH



WKRVHDUHPLVUHSUHVHQWDWLRQVDQGWKH\OHDGWRWKH



HQWU\RIWKHRUGHUVWKDWDUHSUREOHPDWLF



0U+DUGHUZDQWVWRQRZKDYHXVLQWHUSUHW



-XGJH&DPSEHOO VRUGHUIURPWKH-DQXDU\WK

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



KHDULQJDERXWWKHSURYLVLRQRIYLGHRWR\RXZKLFK



KHPDGHEDVHGRQWKHDUJXPHQWWKDWDFWXDOO\VHHLQJ



0U%ROOHDDQG0V&OHPHQJDJLQJLQDGGLWLRQDO



DFWVRIVH[XDOLQWHUFRXUVHDQGVH[XDOUHODWLRQV



VKRXOGQ WEHSURGXFHGWR*DZNHUHYHQXQGHU



DWWRUQH\ VH\HVRQO\RUDFRQILGHQWLDOLW\RUGHU



7KDWZDVQRWDERXWWKHWH[WRIWKRVHWKLQJV



$QGWRWKHH[WHQWWKDWZHQRZZDQWWRLQWHUSUHW



WKDWRUGHUWRDSSO\WRWKHWH[WRIGRFXPHQWVZH



ZHUHQ WDEOHWROLWLJDWHWKDWLVVXHLQIURQWRI



-XGJH&DPSEHOOSURSHUO\EHFDXVHZHGLGQ WNQRZ



WKDWWKHUHZHUHWKHVHWUDQVFULSWVWKDWH[LVWHG



EHFDXVHWKH\KDGEHHQZLWKKHOGZLWKXV6RWRVLW



WKHUHDQGVD\:HQRZQHHGWRLQWHUSUHWDQRUGHU



WKDWZDVLVVXHGEDVHGRQQHLWKHU-XGJH&DPSEHOO



QRUWKHRWKHUVLGHNQRZLQJZKDWZDVZKDWGRHVQ W



VHHPULJKWDWDOO



%XWWKHUHKDYHEHHQWKHILUVWRUGHUIURP



2FWREHUWKVDLGGRFXPHQWVDQGLQIRUPDWLRQERWK



SHUWDLQLQJWRWKHVH[XDOUHODWLRQVKLSEHWZHHQ



0U%ROOHDDQG+HDWKHU&OHPQHHGWREHSURYLGHG



DQGWKHRUGHULWVHOIVSHFLILFDOO\FDOOVIRU



VXSSOHPHQWLQJLQWHUURJDWRULHVDQGSURYLGLQJ



GRFXPHQWV6RWKDW VDILUVWYLRODWLRQ



7KHQZHFRPHWRWKHVHFRQGRUGHUZKLFKLV

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



\RXURUGHUIURP)HEUXDU\ZKLFKZDVQRWFKDOOHQJHG



DQGWKHUHIRUHLVWKHRUGHULQZKLFK\RXVD\



, PGHQ\LQJWKHPRWLRQIRUVDQFWLRQVEXW, P



GRLQJLWEDVHGRQDUHSUHVHQWDWLRQWKDW\RX YH



SURYLGHGHYHU\WKLQJWKDW\RXFDQDQGWKDW\RXKDYH



RQWKLVVXEMHFW$QGWKHQLIWKDWWXUQVRXWWREH



ZURQJWKHQ\RXFDQ\RXNQRZEDVLFDOO\\RX UH



LQWURXEOH6RWKDW VDVHFRQGYLRODWLRQ



$QGWKHQWKHWKLUGYLRODWLRQLVDYLRODWLRQ



WKDW VEHHQFRQFHGHGZKLFKLVIURPWKH$SULOUG



RUGHUZKLFKVD\V,ZDVRUGHUHGWRSURGXFHSKRQH



UHFRUGV,ZDVRUGHUHGWRSURGXFH)%,GRFXPHQWV



DQG,KDYHQ WGRQHWKDW,KDYHQ WWKH\ UH



VWLOOWKHUHDUHVWLOOUHFRUGVWKDWWKH)%,



UHFRUGVKDYHEHHQSURGXFHG7KH\ZHUHSURGXFHG



\RXNQRZLQWKDWVRUWRIUROOLQJIDVKLRQ%XW



WKH\KDYHEHHQSURGXFHG%XWWKHSKRQHUHFRUGV



DQGWKHPHGLDDSSHDUDQFHVZHKDYHQ WJRWWHQWKRVH



GRFXPHQWVULJKW"6RZKHQZHKDYHDVHULHVRI



WKHVHRUGHUVWKDW VWKHSUREOHP



$QGZKHQ\RXORRNDWDQGVRWKHUHVSRQVH



WRDOOWKLVDJDLQLVUDWKHUVWULNLQJWRPHLV



WKDWWKLVVWXIILVFROODWHUDO,W VQRWUHOHYDQW



,W VQRWJRLQJWR\LHOGDQ\DGPLVVLEOHHYLGHQFH



:H YHKHDUGWKDWRYHUDQGRYHUDJDLQULJKW"

5LHVGRUSK5HSRUWLQJ*URXS,QF  

&RQILGHQWLDO



7KDW VQRWUHOHYDQWWRWKLVFDVH,PHDQ



0U+DUGHUSUREDEO\PDGHWKLVLVDWDSH\RX



NQRZWKLVLVDFDVHDERXWWKLVWDSH+HZHQW



RQDWVRPHOHQJWKDERXW/HWPHUHPLQG\RXZKDW



WKLVFDVHLVDERXW



:HKDYHDGLIIHUHQWYLHZDERXWZKDWWKHFDVH



LVDERXWDQGZH UHHQWLWOHGWRWKDW%XWZH YH



OLWLJDWHGWKDWDQGZHKDYHXPSLUHVWZRRIWKHP



LQWKLVFDVHZKRKDYHDOUHDG\FDOOHGWKRVHEDOOV



DQGVWULNHVDQGPDGHWKDWUXOLQJ$QGZHGRQ W



LW VOLNHLI\RXZHUHRQWKHEDVHEDOOILHOGDQG



\RXNQRZXPSLUHVD\V\RXNQRZWKDW VWKUHH



VWULNHVDQG\RX UHRXWDQG\RXWXUQWRWKHXPS



DQG\RXDUJXHDQGVD\QRLW VQRW, PJRLQJWR



VXEVWLWXWHP\MXGJPHQWDERXWZKDW VUHOHYDQWDQG



ZKDW VQRWIRU\RX\RXNQRZWKDW VQRWKRZ



WKDW VQRZKRZWKLVJDPHLVSOD\HG



$QGWKHQ\RXNQRZVSHDNLQJMXVWWRWKH



GLVPLVVDOSRLQW,WKLQNWKDWWKLVVKRZLQJWKDWZH



KDYHPDGHVKRZVWKDWRYHUWLPHWKDWWKHVH



PLVUHSUHVHQWDWLRQVZHUHZLOOIXOO\PDGH7KH\
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally
known as HULK HOGAN,
Plaintiff,
Case No.: 12012447-CI-011
vs.
HEATHER CLEM; GAWKER MEDIA,
LLC aka GAWKER MEDIA; et al.,
Defendants.
____________________________________/
CONFIDENTIAL SUPPLEMENTAL STATEMENT OF
UNDISPUTED MATERIAL FACTS IN SUPPORT OF PUBLISHER
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
Pursuant to Rule 1.510 of the Florida Rules of Civil Procedure, defendants Gawker
Media, LLC (“Gawker”), Nick Denton, and A.J. Daulerio (the “Publisher Defendants”) hereby
submit, through the undersigned attorneys, the following confidential supplemental statement of
undisputed material facts in support of their concurrently-filed motion for summary judgment.
The Publisher Defendants submit this confidential supplemental statement under seal to
submit documents and testimony that have been designated as “confidential” under this Court’s
Agreed Confidentiality Order (entered July 25, 2013). While the Publisher Defendants question
whether the testimony and documents were properly designated as “confidential,” they have
submitted these materials under seal to comply with that order, along with a motion asking this
Court to adjudicate that question pursuant to Rule 2.420 of the Florida Rules of Judicial
Administration.
For the Court’s convenience, the paragraph numbers correspond to the paragraphs on the
same topics in the Publisher Defendants’ publicly-filed Statement of Undisputed Material Facts:

THE PARTIES
4.

In 2000, Hogan also announced to Jay Leno on The Tonight Show that he was

“going to run – to seek the office of the president of the United States.” Hogan Dep. (Conf. Ex.
108-C) at 404:2 – 405:13 (describing poll in which he got “66 and two thirds percent of the
votes”). 1
5.

Hogan also testified that his public persona includes “train, say your prayers, and

eat your vitamins,” being a “person of faith,” “being a family man” and “being wholesome.” Id.
at 42:14 – 43:12.
7.

Bubba Clem was sued by a woman named Brooke Skye, who “sued him for

forcing her to perform a sex act on the air.” H. Clem Dep. (Conf. Ex. 112-C) at 41:15 – 42:4.
13.

Until shortly before this lawsuit began, Bubba Clem was Hogan’s best friend.

Hogan Dep. (Conf. Ex. 108-C) at 191:7-8. Hogan was the best man at Bubba Clem’s wedding.
Id. at 192:8-9. Hogan lived at Bubba Clem’s house for somewhere between one and three
months. Id. at 253:23 – 254:5; B. Clem Dep. (Conf. Ex. 109-C) at 67:7 – 69:10.
15.

On October 29, 2012, Elizabeth Rosenthal-Traub, Hogan’s publicist, sent an

email to Hogan containing a press release announcing the settlement of Hogan’s lawsuit against
Bubba Clem. Conf. Ex. 110-C.
17.

Bubba the Love Sponge Clem and Heather Clem would discuss their “sex life on

the air” because “[t]here was nothing off limits.” H. Clem Dep. (Conf. Ex. 112-C) at 54:25 –
56:7. Bubba Clem also testified that he spoke “on the air about [his] sex life with Heather.” B.
Clem Dep. (Conf. Ex. 109-C) at 77:12-21.

1

Confidential exhibits are attached to the Confidential Supplemental Affidavit of Rachel
E. Fugate, Esq.
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I.

UNDISPUTED FACT NO. 1: In 2007, Hogan and Heather Clem engaged in sexual
relations on multiple occasions (the “Sexual Affair”).
24.

Hogan “does not remember the exact number of sexual encounters with Heather

Clem. To the best of [Hogan’s] recollection, there were at least two, and possibly three, sexual
encounters with Heather Clem” in her bedroom, and “one brief sexual encounter with Heather
Clem at the radio station” of Bubba the Love Sponge Clem’s radio program. Conf. Ex. 111-C
(Hogan’s Confidential Suppl. Resp. to Gawker Int. No. 9); see also Hogan Dep. (Conf.
Ex. 108-C) at 269:1-16 (confirming accuracy of interrogatory response on this point “to the best
of [his] recollection”). For her part, Mrs. Clem recalls four sexual encounters with Hogan: “once
. . . at our house when I was married to Mr. Clem; once at Mr. Bollea’s house; and once in a
hotel room” on a trip to Tennessee, H. Clem. Dep. (Ex. 112-C) at 12:17 – 13:11, and once “at
Bubba’s radio station,” id. at 94:13-17. To the best of Hogan’s recollection, “these encounters
all occurred in approximately late spring/early summer of 2007.” Conf. Ex. 111-C. At Hogan’s
deposition, he testified as follows:
Q. Just so I understand, as you sit here now, is it your best understanding that when
these sexual encounters with Mrs. Clem happened were in the late spring and early
summer of 2007?
A. About.
Q. About?
A. Yes.
Hogan Dep. (Conf. Ex. 108-C) at 305:11 – 306:3.
25.

Hogan testified that Bubba the Love Sponge Clem “had bragged about him

having a swinging lifestyle . . . where him and Heather had an open marriage.” Id. at 275:14-21;
id. at 281:10-14 (“At the time, I was under the understanding that it was an open marriage”); see

3

also B. Clem Dep. (Conf. Ex. 109-C) at 264:8-9 (“Q: Was your marriage with Heather
monogamous? A: No.”).
II.

UNDISPUTED FACT NO. 2: At the time of the Sexual Affair, Hogan was married
to Linda Hogan, and Heather Clem was married to Bubba Clem.
26.

Hogan conceded that, at the time Hogan had sexual relations with Heather Clem,

although their marriage was troubled, he was still married to Linda Hogan. Hogan Dep. (Conf.
Ex. 108-C) at 306:4-6 (“Q: And in that time frame, you were still married to Linda? A. Yes.”).
III.

UNDISPUTED FACT NO. 3: The Sexual Affair was recorded by Bubba Clem, and
the Publisher Defendants played no role in the recording.
28.

Bubba Clem testified that he used his surveillance system to create a DVD

recording of Hogan and Heather Clem having sex (the “Video Recording”). B. Clem Dep.
(Conf. Ex. 109-C) at 84:17 – 85:2.
29.

Heather Clem testified that she “didn’t know how to use the camera” in their

bedroom. H. Clem Dep. (Conf. Ex 112-C) at 67:7-10. She also testified she had no “idea before
the sexual encounter happened that it was going to be filmed.” Id. at 18:12-16. She testified that
she first learned of the recording “several weeks” later when Mr. Clem showed the video footage
to her. Id. at 17:20-23, 21:20 – 22:1.
IV.

UNDISPUTED FACT NO. 4: Prior to any conduct by the Publisher Defendants,
there was widespread public discussion, including by Hogan himself, of intimate
details of Hogan’s personal life, including specifically his romantic and sexual
affairs.
48.

Hogan has denied that he sexually assaulted Kate Kennedy. Hogan Dep. (Conf.

Ex. 108-C) at 159:25 – 161:16.

4

54.

Hogan testified about Linda Hogan’s public statements on this subject as follows:

“she was basically singing to the heavens that I was a homosexual” and later “just went on a TV
show and said, oh, I was mad. I was just kidding.” Hogan Dep. (Conf. Ex. 108-C) at 264:6-25.
V.

UNDISPUTED FACT NO. 5: Prior to any conduct by the Publisher Defendants,
there was widespread discussion in the media, including by Hogan himself, of the
Video Recording of the Sexual Affair Between Hogan and Heather Clem.
72.

Peirce re-transmitted the “timeline” he received on March 12, 2012, meaning he

received it no later than that date. Peirce Dep. (Conf. Ex. 116-C) at 95:12 – 97:7.
75.

During his deposition testimony in this case, Hogan stated that he “didn’t feel

uncomfortable at all” sharing “with the public that” he had slept with a lot women “in the period
between when [his] marriage to Linda ended and when [he] met Jennifer.” Hulk Dep. (Conf. Ex.
108-C) at 336:15-19.
VI.

UNDISPUTED FACT NO. 6: After all this prior media coverage, Gawker
published its news report and commentary, accompanied by one minute and 41
seconds of heavily-edited footage from the full 30 minute Video Recording.
114.

On or about September 27, 2012, defendant Daulerio was contacted by Tony

Burton, an agent with Don Buchwald & Associates, Inc. (the “Buchwald Agency”). Conf. Ex.
113-C (email from T. Burton to A.J. Daulerio, dated Sept. 27, 2012); Burton Dep. (Conf. Ex.
114-C) at 13:13 – 14:24.
115.

Burton serves as the agent for Mike “Cowhead” Calta, a Tampa radio personality

who had a show on the same channel as Bubba the Love Sponge Clem. Burton Dep. (Conf. Ex.
114-C) at 15:13-17.
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VIII. UNDISPUTED FACT NO. 8: Following the Publication, there continued to be
widespread public discussion about the Video Recording of the Sexual Affair,
including by Hogan himself.
134.

The media tour was arranged by Jules Wortman, then Vice-President for Public

Relations for TNA. Wortman Dep. (Conf. Ex. 115-C) at 16:11-16, 26:2-6; see also id. at 24:22
– 25:13 (describing tour).
135.

Ms. Wortman described this media attention at her deposition. Id. at 32:1 – 40:3.

141.

Hogan’s interview on TMZ had not been scheduled as part of the media tour. Id.

at 77:20 – 79:14 (testimony of Wortman, explaining “I didn’t set [the TMZ interview] and I
don’t know why he would be doing that.”).
144.

During his deposition in this case, Bubba Clem stated that, during the period

between the filing of the lawsuit against him and his settlement with Hogan, he was in “cover my
ass” mode and that what he said on his radio program had not been true. See, e.g., B. Clem Dep.
(Conf. Ex. 109-C) at 420:3-8.
IX.

UNIDSPUTED FACT NO. 9: By his own admission, Hogan has suffered at most
only “garden variety” emotional distress.
148.

Hogan did not seek “medical treatment” or “psychological counseling” as a result

of the Gawker Publication. Hogan Dep. (Conf. Ex. 108-C) at 525:22 – 528:19.
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally
known as HULK HOGAN,
Plaintiff,
Case No.: 12012447-CI-011
vs.
HEATHER CLEM; GAWKER MEDIA,
LLC aka GAWKER MEDIA; et al.,
Defendants.
____________________________________/
CONFIDENTIAL SUPPLEMENTAL AFFIDAVIT OF
RACHEL E. FUGATE IN SUPPORT OF THE PUBLISHER
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
STATE OF FLORIDA
COUNTY OF HILLSBOROUGH

)
)
)

I, Rachel E. Fugate, being duly sworn according to law do depose and state as follows:
1.

The statements made in this Affidavit are based on my personal knowledge.

2.

I am an attorney at Thomas & LoCicero PL, counsel for Defendants Gawker

Media, LLC, Nick Denton, and A.J. Daulerio (collectively, the “Publisher Defendants”) in the
above captioned matter. I submit this Confidential Supplemental Affidavit in support of the
Publisher Defendants’ Motion for Summary Judgment.
3.

Attached as Exhibit 108-C are true and correct confidential excerpts from the

deposition testimony in this proceeding of Terry Gene Bollea, professionally known as Hulk
Hogan (“Hogan”).
4.

Attached as Exhibit 109-C are true and correct confidential excerpts from the

deposition testimony of Bubba the Love Sponge Clem in this proceeding.
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CONFIDENTIAL
EXHIBIT 108-C
to the
SUPPLEMENTAL CONFIDENTIAL AFFIDAVIT OF RACHEL E. FUGATE IN
SUPPORT OF THE PUBLISHER DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT
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5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




KDSSHQHG WR EH RQH RI WKH SHRSOH WKDW FKDQJHG WKDW



PLQGVHW RI WKH IDQV WKDW DV +ROO\ZRRG +RJDQ , ZRXOG



EHDW SHRSOH XS DQG SXW JDQJ PHPEHU VLJQV RQ WKHP ZLWK D



VSUD\ SDLQW FDQ



FKDUDFWHU FKDQJHG LQ WKDW ZD\



$QG \RX NQRZ LW MXVW  WKDW

-XVW WKH WHUPLQRORJ\ DV D KHHO WKH IDQV



VWLOO FKHHUHG PH



IXOO FLUFOH EHFDXVH QRZ DIWHU WKH ZKROH DWWLWXGH HUD



DQG WKH ZKROH ODQGVFDSH RI WKH ZRUOG LQ JHQHUDO WKH

7KH\ ORYHG LW

%XW WKHQ LW V JRQH



WUDLQLQJ WKH SUD\HUV DQG YLWDPLQV LV WKH ULJKW PHVVDJH



DQG LW V SUHWW\ GDUQ FRRO DJDLQ



PRUH VHQVH WKDQ \RX NQRZ D ORW RI RWKHU WKLQJV WKDW



DUH JRLQJ RQ LQ WKH XQLYHUVH




4

$QG LW PDNHV D ORW

6R WRGD\ WKH +XON +RJDQ FKDUDFWHU LQFOXGHV

WUDLQ VD\ \RXU SUD\HUV DQG HDW \RXU YLWDPLQV"



$

<HV



4

$QG LV UHOLJLRQ D SDUW RI \RXU SXEOLF SHUVRQD




WKHVH GD\V"
$

,W LV EXW LW V  LW V QRW VRPHWKLQJ WKDW



LV \RX NQRZ EURXJKW WR WKH IRUHIURQW RI WKH SXEOLF



SHUVRQD






4

'R \RX SUHVHQW \RXUVHOI DV D SHUVRQ RI IDLWK

LQ WKH SXEOLF SHUVRQD"
$

, UHDOO\ GRQ W KDYH WR

, WKLQN LW V SUHWW\

PXFK XQGHUVWRRG EHFDXVH \RX NQRZ ,  WKHUH V DOZD\V

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




D V\PERO RI \RX NQRZ VRPH W\SH RI MHZHOU\ RU



VRPHWKLQJ RQ PH WKDW SUHWW\ PXFK VHQGV DQ XQZULWWHQ



PHVVDJH RXW WKHUH




4

$QG KDV WKDW DOZD\V EHHQ WUXH RU LV WKDW

VRPHWKLQJ WKDW V PRUH UHFHQW"



$

7KDW V DOZD\V EHHQ WUXH



4

,V EHLQJ D IDPLO\ PDQ SDUW RI \RXU SXEOLF



SHUVRQD"



$

<HV



4

,V EHLQJ ZKROHVRPH SDUW RI \RXU SXEOLF



SHUVRQD"



$

<HV



4

,V SK\VLFDOLW\ SDUW RI \RXU SXEOLF SHUVRQD"



05 +$5'(5



7+( :,71(66




2EMHFWLRQ YDJXH
, WKLQN WKDW V RQO\ SDUW RI WKH

ZUHVWOLQJ SHUVRQD
%< 05 %(5/,1



4

%XW LW V D SDUW RI LW"



$

2I WKH ZUHVWOLQJ SHUVRQD



4

2I WKH ZUHVWOLQJ SHUVRQD




$QG WKH VDPH LV WUXH RI \RXU SK\VLFDO
DSSHDUDQFH DQG VWUHQJWK"



05 +$5'(5



7+( :,71(66



9DJXH
, GRQ W XQGHUVWDQG

%< 05 %(5/,1

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  
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, 6XVDQ & 5LHVGRUSK 535 &55 FHUWLI\ WKDW ,
ZDV DXWKRUL]HG WR DQG GLG VWHQRJUDSKLFDOO\ UHSRUW WKH
GHSRVLWLRQ RI 7(55< *(1( %2//($ WKDW D UHYLHZ RI WKH
WUDQVFULSW ZDV UHTXHVWHG DQG WKDW WKH WUDQVFULSW LV D
WUXH DQG FRPSOHWH UHFRUG RI P\ VWHQRJUDSKLF QRWHV
, IXUWKHU FHUWLI\ WKDW , DP QRW D UHODWLYH
HPSOR\HH DWWRUQH\ RU FRXQVHO RI DQ\ RI WKH SDUWLHV
QRU DP , D UHODWLYH RU HPSOR\HH RI DQ\ RI WKH SDUWLHV
DWWRUQH\ RU FRXQVHO FRQQHFWHG ZLWK WKH DFWLRQ QRU DP ,
ILQDQFLDOO\ LQWHUHVWHG LQ WKH RXWFRPH RI WKH IRUHJRLQJ
DFWLRQ
'DWHG WKLV WK GD\ RI 0DUFK  ,1 7+( &,7<
2) 7$03$ &2817< 2) +,//6%2528*+ 67$7( 2) )/25,'$





6XVDQ & 5LHVGRUSK 535 &55 &/63
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5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




7(55< *(1( %2//($



WKH ZLWQHVV KHUHLQ EHLQJ SUHYLRXVO\ GXO\ VZRUQ RQ



RDWK ZDV H[DPLQHG DQG GHSRVHG IXUWKHU DV IROORZV




7+( 9,'(27$3( 63(&,$/,67





2Q WKH UHFRUG DW

&217,18(' ',5(&7 (;$0,1$7,21
%< 05 %(5/,1



4

6LU \RX XQGHUVWDQG \RX UH VWLOO XQGHU RDWK"



$

<HV VLU



4

, MXVW ZDQW D FRXSOH  WR FOHDU XS D FRXSOH



WKLQJV IURP EHIRUH RXU EUHDN



)LUVW \RX ZHUH JRLQJ WR FRQVXOW DERXW \RXU



FHOO SKRQH QXPEHUV DQG KRPH QXPEHU DQG , ZDQW WR DVN



\RX RQH RWKHU TXHVWLRQ ZKDW \RXU FHOO SKRQH QXPEHU LV



05 +$5'(5

$QG ZH UH JRLQJ WR VWLFN E\ WKH



REMHFWLRQ



WKH SKRQH UHFRUGV



WUDQVFULSW



VRPHWKLQJ LQ WKHUH ZH OO FRPSO\ ZLWK ZKDW ZH KDYH



WR FRPSO\ ZLWK

:H ILOHG H[FHSWLRQV WRGD\ UHJDUGLQJ

6R RQFH ZH UH UHTXLUHG WR SXW



05 %(5/,1



WKH KRPH QXPEHU"



05 +$5'(5




$QG ZH KDYH D EODQN LQ WKH

$QG WKDW V WUXH IRU WKH FHOO DQG

&RUUHFW

%< 05 %(5/,1
4

$QG WKHQ WKH QH[W WKLQJ WKDW ZDV  H[FXVH

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




PH  OHIW RSHQ ZDV %ROOHD YHUVXV .HQQHG\



WKDW ZDV D FDVH DERXW H[WRUWLRQ



05 +$5'(5

<RX VDLG

+RZ VR"

, P MXVW JRLQJ WR REMHFW

7KDW



FDVH LV LUUHOHYDQW WR RXU ODZVXLW DQG LW LV DQ



LQYDVLRQ RI KLV SULYDF\ WR WKH H[WHQW WKDW LW



LQYROYHV  \RX UH DVNLQJ IRU WKLQJV WKDW ZHUH QRW



SXEOLF UHFRUG



DOO WR WKLV FDVH



, MXVW GRQ W VHH DQ\ UHOHYDQFH DW

05 %(5/,1

, P QRW DVNLQJ IRU WKLQJV WKDW



ZHUHQ W LQ WKH SXEOLF UHFRUG



DERXW ZKDW ZDV  KH ZDV D SODLQWLII LQ D ODZVXLW



,W ZDV D SXEOLFO\ILOHG ODZVXLW



ZKDW LW ZDV DERXW






05 +$5'(5
WKDW ODZVXLW

, P MXVW DVNLQJ

, WKLQN KH ZDV D GHIHQGDQW LQ

:DV KH D SODLQWLII"

05 %(5/,1
.HQQHG\

, P MXVW DVNLQJ

7KH FDVH LV FDOOHG %ROOHD YHUVXV

+H ZDV D SODLQWLII



05 +$5'(5

2ND\



05 %(5/,1

$QG , EHOLHYH WKDW KH V ZULWWHQ



DERXW LW DV ZHOO



WR XQGHUVWDQG ZKDW  \RX NQRZ ZKDW  KH VDLG LW



ZDV DERXW H[WRUWLRQ



7+( :,71(66



05 +$5'(5



%XW , MXVW  , ZDV MXVW WU\LQJ

+RZ VR"

'R , DQVZHU WKH TXHVWLRQ"
, OO OHW \RX DQVZHU

, MXVW

ZDQW WR FODULI\ WKDW HYHU\WKLQJ LV  IURP WKLV

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




GHSRVLWLRQ LV PDUNHG FRQILGHQWLDO SXUVXDQW WR WKH



SURWHFWLYH RUGHU



H[WHQW \RX UHPHPEHU LW



7+( :,71(66

6R , OO OHW \RX DQVZHU WR WKH

<HDK

,W ZDV D GHPDQG OHWWHU



IRU D PLOOLRQ GROODUV IRU D EXQFK RI WKLQJV WKDW



QHYHU KDSSHQHG








%< 05 %(5/,1
4

$QG ZKHQ \RX VD\ D EXQFK RI WKLQJV WKDW QHYHU

KDSSHQHG ZKDW ZDV WKH  ZKDW ZDV DOOHJHG KDG
KDSSHQHG"
$

$Q HPSOR\HH RI PLQH DOOHJHG WKDW VKH ZDV

VH[XDOO\ DVVDXOWHG



4

$QG KRZ ZDV WKDW FDVH UHVROYHG"



$

,W ZDV VHWWOHG



4

$QG LV WKH VHWWOHPHQW FRQILGHQWLDO"



$

<HV LW LV



4

$QG EHIRUH WKH EUHDN ZH WDONHG DERXW ZKHQ 



ZH WDONHG DERXW WKH UHDOLW\ WHOHYLVLRQ VKRZ +RJDQ .QRZV



%HVW



\RX VDLG DQG , MXVW ZDQWHG WR WU\ DQG FODULI\




$QG \RX LQGLFDWHG  , ZDV FRQIXVHG E\ VRPHWKLQJ

<RX VDLG WKDW WKH VKRZ ZDV RQ LQ WKH PLG
V EXW WKHQ JDYH PH WKH DJHV RI \RXU FKLOGUHQ RI



EHLQJ DSSUR[LPDWHO\  RU 



GDWHV GLGQ W VHHP WR PDWFK LQ P\ PLQG JLYHQ ZKDW \RX



VDLG HDUOLHU DERXW KRZ ROG \RXU FKLOGUHQ DUH QRZ

$QG , ZDQWHG WR  WKRVH

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




4+RZGLG\RXWZREHFRPHIULHQGV"



$, PQRWH[DFWO\VXUHKRZZHEHFDPHIULHQGV



EXW,ILUVWQRWLFHGWKHW\SHRISHUVRQKHZDVDWWKH



DXWRJUDSKVHVVLRQE\WKHZD\KHKDQGOHGWKHFURZGDQG



HVSHFLDOO\E\WKHZD\KHWUHDWHGWKHVSHFLDOFKLOGUHQ



WKDWFDPHWKHUHWRVHHKLP



4$QGZHUH\RXWZREHVWIULHQGVDWRQHSRLQW"



$,ZRXOGVD\VR\HV



4&DQ\RXGHVFULEHWKHIHHOLQJVDERXWKLPZKHQ



\RXZHUHEHVWIULHQGV"



$<HDK:KHQKLPDQG,ZHUHEHVWIULHQGVKH



ZDVDVFORVHRUFORVHUWKDQDIDPLO\PHPEHU$QG,



ZRXOGKDYHGRQHDQ\WKLQJIRUKLPDQGGLG



4:KDWNLQGVRIWKLQJVGLG\RXGRIRUKLP"



$3UHWW\PXFKHYHU\WKLQJKHDVNHG



4'LG\RXORYHKLPXQFRQGLWLRQDOO\"



$<HV



4'LG\RXFRQVLGHUKLPVRUWRIOLNHD\RXQJHU



EURWKHU"



$<HV



4+HZDVLQKLVGHSRVLWLRQWKHRWKHUGD\



\RXKHDUGKLPWDONDERXWQRWKDYLQJDUHODWLRQVKLSZLWK



KLVIDWKHUDQGORRNLQJWR\RXDVDIDWKHUILJXUH



'LGWKDWULQJWUXHWR\RX"



05+$5'(52EMHFWLRQVSHFXODWLRQ

5LHVGRUSK5HSRUWLQJ*URXS,QF  
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05 +$5'(5
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:HOO , GLGQ W 
*R DKHDG
, GLGQ W XQGHUVWDQG WKDW , ZDV

D IDWKHU ILJXUH WR KLP
%< 05 %(5/,1



4

0RUH OLNH D ELJJHU EURWKHU"



$

<HV



4

<RX ZHUH WKH EHVW PDQ DW KLV ZHGGLQJ"



$

<HV



4

$QG \RX UH WKH JRGIDWKHU WR KLV VRQ"



$

<HV



4

7KDW V 7\OHU"



$

<HV



4

:RXOG \RX GHVFULEH %XEED DV KRQHVW"




05 +$5'(5

9DJXH DQG DPELJXRXV FDOOV IRU

VSHFXODWLRQ FDOOV IRU D QDUUDWLYH



7+( :,71(66

, ZRXOG GHVFULEH %XEED LQ P\



RSLQLRQ DV KRQHVW H[FHSW IRU WKLV VLWXDWLRQ ZLWK



+HDWKHU




%< 05 %(5/,1
4

:KHQ \RX ZHUH EHVW IULHQGV ZLWK %XEED , WDNH



LW  OHW PH MXVW DVN \RX WKLV



WHVWLPRQ\ WKH RWKHU GD\ WKDW \RX UH QR ORQJHU EHVW



IULHQGV ZLWK 0U &OHP



$

, WDNH LW IURP WKH

7KDW V FRUUHFW

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




$

, GRQ W  , GRQ W  , GRQ W UHPHPEHU ZKHQ ,



ZDV DW WKH UDFH WUDFN



KHU RU WDONHG WR KHU








4

7KDW ZDV WKH ODVW WLPH , VDZ

:DV WKDW ZKLOH %XEED DQG +HDWKHU ZHUH VWLOO

PDUULHG"
$

, ZRXOG DVVXPH

, GRQ W WKLQN WKH\ ZRXOG

KDQJ RXW DIWHU WKH\ ZHUH QRW PDUULHG
4

$QG ZKHQ GLG \RX ODVW FRPPXQLFDWH ZLWK KHU LQ

DQ\ IDVKLRQ"



$

7KDW ZDV LW



4

6DPH  VDPH DQVZHU"





:KDW GR \RX WKLQN RI KHU QRZ"
$

, WKLQN VKH V QRW WKH VDPH SHUVRQ , WKRXJKW

VKH ZDV



4

+RZ VR"



$

:HOO , PHDQ , GLGQ W WKLQN +HDWKHU ZRXOG EH



VRPHRQH WKDW ZRXOG EH SDUW RI ILOPLQJ PH ZLWKRXW P\



NQRZOHGJH



WKDW V WKH FDVH



ZKDW 70= VDLG %XEED WDONHG WR +HDWKHU RQ WKH WDSH



WKDW LV WUXH WKHQ VKH PXVW KDYH NQRZQ



WUXH P\ RSLQLRQ KDV GHILQLWHO\ FKDQJHG

7KDW FKDQJHG P\ RSLQLRQ RI KHU LI  LI
, GRQ W NQRZ WKDW WR EH WUXH

)URP
,I

6R LI WKDW V



4

'LG \RX OLYH ZLWK %XEED DW RQH SRLQW"



$

<HV



4

)RU KRZ ORQJ"

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




$

, P QRW VXUH



4

,V WKHUH VRPH ZD\ \RX ZRXOG \RX NQRZ EH






DEOH WR HVWLPDWH"
$



0RUH WKDQ D PRQWK

GHILQLWHO\ QRW PRUH WKDQ WZR
4




2K \HDK , FRXOG JXHVV

2ND\

, WKLQN WKDW V JRRG

'R \RX NQRZ ZKHQ WKDW ZDV"
$

/HW V VHH

1RYHPEHU

0\ ZLIH ILOHG IRU GLYRUFH LQ

, MXVW UHPHPEHU , ZDV FRPSOHWHO\ ORVW DIWHU



WKDW



VKRUWO\ DIWHU P\ ZLIH ILOHG IRU GLYRUFH EHFDXVH , ZDV



JLYHQ FXVWRG\ RI P\ EHDFK KRXVH



GLYRUFH ODZ\HU 

$QG LW ZDV VRPHWLPH DIWHU P\ ZLIH  VRPHWLPH



05 +$5'(5



7+( :,71(66






$QG ZKHQ , WROG P\

:DLW
2K RND\

%< 05 %(5/,1
4

3OHDVH GRQ W WHOO PH DQ\WKLQJ \RX WDONHG WR

\RXU ODZ\HUV DERXW
$

2ND\

, P VRUU\



6KRUWO\ DIWHU , PRYHG LQWR P\ EHDFK KRXVH ,



KDG WR PRYH RXW EHFDXVH WKH KRXVH ZDV LQ P\ H[ZLIH V



QDPH DQG P\ H[ZLIH ZDV WU\LQJ WR SXW PH LQ MDLO HYHU\



ZHHN IURP WKH JDUGHQHU VDLG , VWDUHG DW KLP KHU



\HDUROG ER\IULHQG VDLG , VWDUHG DW KLP



LW ZDV UDLQLQJ VR OHW V SXW KLP LQ MDLO

<RX NQRZ

7KHUH ZDV

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




4

$QG ZDV WKH GLYRUFH H[SHQVLYH"



$

:HOO LW V DOO UHODWLYH WR ZKDW \RX UH XVHG



4

%XW IURP \RXU SRLQW RI YLHZ



$

2K LW ZDV YHU\ H[SHQVLYH



4

$QG GLG \RXU SXEOLF LPDJH WDNH D KLW DV D





WR

UHVXOW RI WKH GLYRUFH"



05 +$5'(5



IRU VSHFXODWLRQ



7+( :,71(66

, P JRLQJ WR REMHFW

,W FDOOV

,W ZDV  LW UHDOO\  LW



UHDOO\  WKH SXEOLF LPDJH RI +XON +RJDQ WKH



FKDUDFWHU EDVLFDOO\ LV 7HIORQ



:KDW WRRN D KLW ZDV PH RQ D SHUVRQDO OHYHO



EHFDXVH WKH JRRGZLOO RI PH EHLQJ DEOH WR ZDON



DURXQG ZKHQ , FRXOG ZDON DURXQG ZLWKRXW WKH UHG



DQG \HOORZ RQ DQG HVSHFLDOO\ LQ P\  HVSHFLDOO\



LQ P\ KRPHWRZQ DORQJ ZLWK WKH GLYRUFH  P\



H[ZLIH VDLG QXPHURXV WKLQJV WKDW ZHUHQ W WUXH



7KH QXPHURXV WKLQJV WKDW ZHUHQ W WUXH VKH



EDVLFDOO\ ZDV VLQJLQJ WR WKH KHDYHQV WKDW , ZDV D



KRPRVH[XDO



DV WKH KRPRVH[XDO FRPPHQWV



WKH\ GLG VXFK DV D KRPRVH[XDO FRPPHQW GXULQJ WKH



GLYRUFH VKH MXVW ZHQW RQ D 79 VKRZ DQG VDLG RK



, ZDV PDG

$QG HYHU\WKLQJ ZDV LQ TXHVWLRQ VXFK
$QG DV PXFK GDPDJH DV

, ZDV MXVW NLGGLQJ

6R ZLWK DV PXFK

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




4

$OO ULJKW

7KDW VD\V 6XEMHFW WR DQG



ZLWKRXW ZDLYHU RI WKH REMHFWLRQV UHVSRQGLQJ SDUW\ GRHV



QRW UHPHPEHU WKH H[DFW QXPEHU RI VH[XDO HQFRXQWHUV ZLWK



+HDWKHU &OHP



UHFROOHFWLRQ WKHUH ZHUH DW OHDVW WZR DQG SRVVLEO\



WKUHH VH[XDO HQFRXQWHUV ZLWK +HDWKHU &OHP LQ KHU



SULYDWH EHGURRP DW WKH &OHPV



VH[XDO HQFRXQWHU ZLWK +HDWKHU &OHP DW WKH UDGLR VWDWLRQ



RI 7RGG &OHP V UDGLR SURJUDP

7R WKH EHVW RI UHVSRQGLQJ SDUW\ V

UHVLGHQFH DQG RQH EULHI

7R WKH EHVW RI



UHVSRQGLQJ SDUW\ V UHFROOHFWLRQ WKHVH HQFRXQWHUV DOO



RFFXUUHG LQ DSSUR[LPDWHO\ ODWH VSULQJ RU HDUO\ VXPPHU



RI  DIWHU UHVSRQGLQJ SDUW\ KDG VHSDUDWHG IURP KLV



ZLIH




,V WKLV VWLOO \RXU UHFROOHFWLRQ DERXW KRZ
PDQ\ WLPHV \RX KDG VH[ ZLWK +HDWKHU"



$

7R WKH EHVW RI P\ UHFROOHFWLRQ \HV



4

'LG DOO RI WKH VH[XDO HQFRXQWHUV WDNH SODFH



LQ FORVH SUR[LPLW\ WLPHZLVH WR HDFK RWKHU"



$

:KDW ZRXOG \RX FDOO FORVH SUR[LPLW\"



4

:HOO OHW PH DVN \RX WKDW



ZHUH WKH\"



$

, VHHP WR UHPHPEHU RQH HQFRXQWHU ZDV IRXU RU



ILYH GD\V DSDUW IURP DQRWKHU RQH



HQFRXQWHU ZDV OLNH WZR ZHHNV DSDUW



4

+RZ IDU DSDUW

$QG WKHQ DQRWKHU
6R LW YDULHG

$QG GR \RX NQRZ ZKHQ H[DFWO\ WKH\ RFFXUUHG"

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




WLPH



4

$QG ZKDW NLQGV RI WKLQJV ZRXOG WKH\ VD\"



$

:HOO +HDWKHU ZRXOG JHW RQ WKH SKRQH DQG WHOO



PH \RX NQRZ VKH ZDQWHG WR VHH P\ SHQLV DQG \RX NQRZ



MXVW  LW MXVW VHHPHG OLNH WKHLU RQJRLQJ JDJ WR JHW WR



PH DQG VFUHZ ZLWK PH



4

$QG GLG \RX HYHU KDYH D FRQYHUVDWLRQ ZLWK



+HDWKHU DERXW WKLV LQ SHUVRQ GXULQJ WKDW SHULRG RI



WLPH"



$

1RW WKDW , FDQ UHPHPEHU



4

, P WU\LQJ WR XQGHUVWDQG EHFDXVH \RX VDLG DW



WKH EHJLQQLQJ \RX WKRXJKW WKH\ ZHUH VHULRXV EXW DIWHU



D ZKLOH \RX WKRXJKW WKH\ PD\ EH MRNLQJ




'LG \RX WDNH ZKDW WKH\ ZHUH VD\LQJ VHULRXVO\"
$

:HOO \RX NQRZ %XEED KDG EUDJJHG DERXW KLP



KDYLQJ D VZLQJLQJ OLIHVW\OH \RX NQRZ ZKHUH KLP DQG



+HDWKHU KDG DQ RSHQ PDUULDJH \RX NQRZ



WKH\ ILUVW DSSURDFKHG PH \RX NQRZ ,  , KHDUG RQ WKH



UDGLR WKH WDON DERXW KDYLQJ SDUWLHV LQ WKH -DFX]]L ZLWK



IULHQGV DQG EXGGLHV DQG \RX NQRZ GLIIHUHQW GRFWRUV



DQG ODZ\HUV DQG SHRSOH EHLQJ DW KLV KRXVH



05 *2/'

$QG VR ZKHQ

<RXU +RQRU , YH JRW WR REMHFW WR



WKLV DQVZHU QRZ



SURWHFWLYH RUGHU DQG GLVFXVVLQJ UHODWLRQV ZLWK



RWKHU PHQ

:H UH VWDUWLQJ WR JHW LQWR WKH

+H MXVW VDLG VKH KDG VH[ ZLWK ODZ\HUV

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




7+( :,71(66

$W WKLV SRLQW , GRQ W NQRZ ZKR



DOO WKH SOD\HUV DUH



OR\DOW\ IRU %XEED



DSSHWLWH



ZDWFKLQJ WDSHV



PRQH\ RQ D WDSH



QRQH RI WKH DERYH



WR WKDW \HW






6R LW FRXOG KDYH EHHQ RXW RI

,W FRXOG EH KHU VH[XDO

,W FRXOG EH VRPH W\SH RI SHUYHUVLRQ IRU
,W FRXOG EH PD\EH ZDQWHG WR PDNH
&RXOG EH DOO RI WKH DERYH RU
, UHDOO\ GRQ W NQRZ WKH DQVZHU

%< 05 %(5/,1
4

:KDW GLG \RX WKLQN DW WKH WLPH DERXW ZK\ VKH

ZDV ZLOOLQJ WR KDYH VH[ ZLWK \RX"
$

$W WKH WLPH , MXVW ZDV XQGHU WKH



XQGHUVWDQGLQJ WKDW LW ZDV DQ RSHQ PDUULDJH DQG WKDW



ZDV RND\ ZLWK WKHP



4

+DYH \RX ZDWFKHG WKH IXOO VH[ WDSH WKDW ZDV



VXSSOLHG WR *DZNHU DQG SURYLGHG WR \RXU DWWRUQH\V LQ



GLVFRYHU\"



$

1R



4

'R \RX NQRZ ZKHWKHU ZKDW V RQ WKDW WDSH ZDV






WKH ILUVW WLPH RU D ODWHU WLPH"
$

, YH QHYHU ZDWFKHG LW

6R , ZRXOG KDYH QR

LGHD
4

:LWKRXW DWWHPSWLQJ WR EH JUDSKLF WKH WDSH



WKDW ZH KDYH VWDUWV HVVHQWLDOO\ LQ PLG DFW DQG 0V &OHP



LV DOUHDG\ QDNHG

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




WKH ZRUGV XQGHU SHUMXU\ RI ODZ ZKDWHYHU \RX VDLG



WKRXJKW \RX ZHUH WU\LQJ WR VD\ ZK\ ZRXOG \RX JHW WKH



GDWH ZURQJ ZKHQ \RX FRXOG EH O\LQJ RU SHUVHFXWHG RU



ZKDWHYHU \RX UH WU\LQJ WR LQIHU



LW

,

, GLGQ W XQGHUVWDQG



%XW , NHHS WU\LQJ WR H[SODLQ WR \RX RYHU DQG



RYHU DQG RYHU DJDLQ WKDW , P QRW UHDO JRRG ZLWK GDWHV



XQOHVV \RX JLYH PH ERRN  ERRNHQGV RI PRPHQWV WKDW



KDSSHQHG WKDW ZLOO PDNH PH WKLQN FORVHU WR WKH ULJKW




WLPH IUDPH
4

-XVW VR , XQGHUVWDQG DV \RX VLW KHUH QRZ LV



LW \RXU EHVW XQGHUVWDQGLQJ WKDW ZKHQ WKHVH VH[XDO



HQFRXQWHUV ZLWK 0UV &OHP KDSSHQHG ZHUH LQ WKH ODWH



VSULQJ DQG HDUO\ VXPPHU RI "



$

$ERXW



4

$ERXW"



$

<HV



4

7KDW V UHDOL]LQJ WKDW  DQG DFFHSWLQJ ZKDW



\RX YH VDLG DERXW \RXU  WKDW GDWHV DUHQ W \RXU



VWUHQJWK 



$

:HOO , NQRZ 



4

 WKDW V  WKDW V VRUW RI \RXU EHVW





XQGHUVWDQGLQJ DW WKLV SRLQW"
$

<HV

DFFLGHQW

$QG , NQRZ WKH\ ZHUH EHIRUH WKH

$QG , NQRZ WKH\ ZHUH EHIRUH , VWDUWHG GDWLQJ

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




P\ QHZ ZLIH -HQQLIHU






, NQRZ WKDW IRU VXUH

6R LI ZH FDQ SODFH LW EHIRUH WKDW WKDW ZRXOG
EH PRUH DFFXUDWH WKDQ VD\LQJ DERXW 
4

$QG LQ WKDW WLPH IUDPH \RX ZHUH VWLOO

PDUULHG WR /LQGD"



$

<HV



4

$QG VKH ILOHG IRU GLYRUFH LQ , WKLQN \RX



VDLG 1RYHPEHU "



$

<HV



4

+DG \RX DW WKDW SRLQW WROG /LQGD \RX ZHUH



OHDYLQJ KHU"



$

6KH KDG DOUHDG\ OHIW PH



4

%XW VKH WROG \RX WKDW VKH ZDV OHDYLQJ \RX"



$

1R



6KH  VKH WROG PH WKH

PDUULDJH ZDV RYHU




6KH MXVW OHIW

05 +$5'(5

:DLW

:DLW

:H UH JHWWLQJ LQWR

PDULWDO VSRXVDO SULYLOHJH
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2ND\
6R LI ZH FRXOG MXVW OD\ RXW WKH



LQIRUPDWLRQ ZLWKRXW WKH FRPPXQLFDWLRQV , WKLQN



WKDW ZRXOG EH EHVW






%< 05 %(5/,1
4

'LG \RX XQGHUVWDQG WKDW  GLG \RX XQGHUVWDQG

WKDW /LQGD ZDV QR ORQJHU ZDQWLQJ WR EH PDUULHG WR \RX"
$

<HV

6KH PDGH LW TXLWH REYLRXV WR PH WKDW

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  
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, 6XVDQ & 5LHVGRUSK 535 &55 FHUWLI\ WKDW ,
ZDV DXWKRUL]HG WR DQG GLG VWHQRJUDSKLFDOO\ UHSRUW WKH
GHSRVLWLRQ RI 7(55< *(1( %2//($ WKDW D UHYLHZ RI WKH
WUDQVFULSW ZDV UHTXHVWHG DQG WKDW WKH WUDQVFULSW LV D
WUXH DQG FRPSOHWH UHFRUG RI P\ VWHQRJUDSKLF QRWHV
, IXUWKHU FHUWLI\ WKDW , DP QRW D UHODWLYH
HPSOR\HH DWWRUQH\ RU FRXQVHO RI DQ\ RI WKH SDUWLHV
QRU DP , D UHODWLYH RU HPSOR\HH RI DQ\ RI WKH SDUWLHV
DWWRUQH\ RU FRXQVHO FRQQHFWHG ZLWK WKH DFWLRQ QRU DP ,
ILQDQFLDOO\ LQWHUHVWHG LQ WKH RXWFRPH RI WKH IRUHJRLQJ
DFWLRQ
'DWHG WKLV WK GD\ RI 0DUFK  ,1 7+( &,7<
2) 7$03$ &2817< 2) +,//6%2528*+ 67$7( 2) )/25,'$





6XVDQ & 5LHVGRUSK 535 &55 &/63
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5LHVGRUSK 5HSRUWLQJ *URXS
 &OHYHODQG 6WUHHW
6XLWH 
&OHDUZDWHU )ORULGD
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1RWLFH E\ FRXQVHO IRU 'HIHQGDQWV
IRU SXUSRVHV RI GLVFRYHU\ XVH DW
WULDO RU VXFK RWKHU SXUSRVHV DV
DUH SHUPLWWHG XQGHU WKH )ORULGD
5XOHV RI &LYLO 3URFHGXUH

5(3257(' %<

$DURQ 7 3HUNLQV 535
1RWDU\ 3XEOLF 6WDWH RI
)ORULGD DW /DUJH
9ROXPH 
3DJHV  WR 

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  
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 DQG 
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 &RXUW 6WUHHW
5HQR 1HYDGD 
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5LHVGRUSK 5HSRUWLQJ *URXS ,QF  
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$/62 35(6(17
+RQRUDEOH -DPHV &DVH
0LNH %\UG YLGHRJUDSKHU



5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




ZRXOG DSSUHFLDWH LW




$ SRUWLRQ RI WKH UHFRUG ZDV UHDG E\ WKH
UHSRUWHU




05 +$5'(5

,W V YDJXH DV WR WLPH DQG LW V

YDJXH DQG DPELJXRXV DOVR



7+( :,71(66

$W WKDW WLPH , GLGQ W HYHQ



EHOLHYH WKHUH ZDV D YLGHR



ZHUH UXPRUV RI D YLGHR




, MXVW EHOLHYHG WKHUH

%< 05 %(5/,1
4

'LG \RX IHHO FRPIRUWDEOH VKDULQJ ZLWK WKH



SXEOLF WKDW WKHUH ZHUH D ORW RI ZRPHQ LQ WKH SHULRG



EHWZHHQ ZKHQ \RXU PDUULDJH WR /LQGD HQGHG DQG ZKHQ \RX



PHW -HQQLIHU"



$

5HSHDW WKH TXHVWLRQ



4

'LG \RX IHHO FRPIRUWDEOH VKDULQJ ZLWK WKH



SXEOLF WKDW WKHUH ZHUH D ORW RI ZRPHQ LQ WKH SHULRG



EHWZHHQ ZKHQ \RXU PDUULDJH WR /LQGD HQGHG DQG ZKHQ \RX



PHW -HQQLIHU"



$

, GLGQ W IHHO XQFRPIRUWDEOH DW DOO



4

'LG WDONLQJ DERXW WKDW XSVHW \RXU ZLIH"



$

7DONLQJ DERXW ZKDW"



4

,Q WKLV LQWHUYLHZ WKDW WKHUH ZHUH D ORW RI



ZRPHQ LQ WKH SHULRG EHWZHHQ ZKHQ \RXU PDUULDJH WR /LQGD



HQGHG DQG ZKHQ \RX PHW -HQQLIHU



05 +$5'(5

9DJXH DV WR WLPH

$VVXPHV IDFWV

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  






7KDW ZRXOG EH  WKDW ZRXOG EH WR OHW PH NQRZ
4

$OO ULJKW

$QG WKHQ LW VD\V DIWHU WKDW

6RPH HOHFWLRQ TXHVWLRQV



'R \RX NQRZ ZKDW WKDW PHDQV"



$

<HDK , GR



4

:KDW GRHV WKDW PHDQ"



$

:HOO WKHUH ZDV  , PDGH DQ DQQRXQFHPHQW RQ



-D\ /HQR \HDUV DJR WKDW , ZDV JRLQJ WR UXQ  , ZDV



JRLQJ WR UXQ  WR VHHN WKH RIILFH RI WKH SUHVLGHQW RI



WKH 8QLWHG 6WDWHV



ZKHUH  ZKHQ &OLQWRQ ZDV DW WKH KHLJKW RI KLV



SRSXODWLRQ



ILQG RXW KH ZDV DW WKH KHLJKW RI KLV SRSXODWLRQ



GLG WZR WHVW PDUNHWV ZLWK  SHRSOH DQG , JRW  



KH JRW  DQG D WKLUG SHUFHQW RI WKH YRWHV



DQG WZR WKLUGV SHUFHQW RI WKH YRWHV



QRWKLQJ WR GR ZLWK FUHGLELOLW\



SRSXODULW\



WKDW DQG WKHQ ZKDW , WKRXJKW DERXW WKH FXUUHQW



HQYLURQPHQW  \HDK WKH FXUUHQW HQYLURQPHQW RI WKH



SUHVLGHQW DQG HYHU\WKLQJ HOVH






4

$QG WKH\ KDG D FRXSOH WHVW PDUNHWV

5LJKW DIWHU WKH\ GLG ZKDWHYHU WKH\ GLG WR
7KH\

, JRW 

$QG LW KDG

,W KDG WR GR ZLWK

6R , NQHZ WKH\ ZHUH JRLQJ WR DVN PH DERXW

7KLV ZDV ULJKW EHIRUH WKH SUHVLGHQWLDO

HOHFWLRQ"
$

<HDK \HDK

,W ZDV  , GRQ W NQRZ LI LW ZDV

RU QRW EXW IRU VRPH UHDVRQ WKH\ ZDQWHG WR WDON WR PH

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




DERXW PH UXQQLQJ  SXWWLQJ P\ KDW LQ WKH ULQJ EHFDXVH



, KDG VDLG VRPHWKLQJ DERXW D IODW WD[ DQG VRPHWKLQJ 



D EXQFK RI RWKHU WKLQJV




4

$QG WKHQ OHW PH MXVW DVN \RX DERXW WKDW

WKRXJKW DERXW UXQQLQJ IRU RIILFH DJDLQ"



05 +$5'(5
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2EMHFWLRQ
, WKRXJKW DERXW OHDYLQJ WKH



EHDFK DQG KDYLQJ WR OLYH LQ WKH :KLWH +RXVH DQG



WKDW ZRXOGQ W ZRUN

$QG , GLGQ W ZDQW WR GR WRR



JRRG D  WRR JRRG D MRE DQG JHW DVVDVVLQDWHG



6RUU\ LW V QRW DQ RSWLRQ



SXUVXHG LW DIWHU WKDW



FXW LQ SD\




<RX

, KDYHQ W UHDOO\

3OXV , FRXOGQ W WDNH D

%< 05 %(5/,1
4

/HW PH PRYH RQWR WKH QH[W RQH

,W VD\V



WKDW  LW UHIHUV WR ,PXV UDGLR )R[ EXVLQHVV FKDQQHO



OLYH 79




'LG \RX GR WKDW SURJUDP"
$

2K JRVK

, KDYH QR LGHD LI , GLG RU QRW



,PXV LV DQ ROG IULHQG DQG XVXDOO\ ZH WU\ WR ZRUN KLP



LQ EHFDXVH ZH KDYH  IRU VRPH UHDVRQ KLP DQG , MXVW



KLW LW RII UHDO ZHOO



4

<RX FOLFN ZHOO"



$

<HDK



7KHUH LV FKHPLVWU\ ZLWK KLP

+H V

D  KH V D VWUDLJKW VKRRWHU

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  
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, $DURQ 7 3HUNLQV 5HJLVWHUHG 3URIHVVLRQDO
5HSRUWHU FHUWLI\ WKDW , ZDV DXWKRUL]HG WR DQG GLG
VWHQRJUDSKLFDOO\ UHSRUW WKH GHSRVLWLRQ RI
7(55< *(1( %2//($ WKDW D UHYLHZ RI WKH WUDQVFULSW ZDV
UHTXHVWHG DQG WKDW WKH WUDQVFULSW LV D WUXH DQG
FRPSOHWH UHFRUG RI P\ VWHQRJUDSKLF QRWHV






, IXUWKHU FHUWLI\ WKDW , DP QRW D UHODWLYH
HPSOR\HH DWWRUQH\ RU FRXQVHO RI DQ\ RI WKH SDUWLHV
QRU DP , D UHODWLYH RU HPSOR\HH RI DQ\ RI WKH SDUWLHV
DWWRUQH\ RU FRXQVHO FRQQHFWHG ZLWK WKH DFWLRQ QRU DP ,
ILQDQFLDOO\ LQWHUHVWHG LQ WKH DFWLRQ




'DWHG WKLV WK GD\ RI 0DUFK 
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$DURQ 7 3HUNLQV 535
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WULDO RU VXFK RWKHU SXUSRVHV DV
DUH SHUPLWWHG XQGHU WKH )ORULGD
5XOHV RI &LYLO 3URFHGXUH
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*HQHUDO &RXQVHO
*DZNHU 0HGLD
 (OL]DEHWK 6WUHHW
7KLUG )ORRU
1HZ <RUN 1HZ <RUN 
$WWRUQH\V IRU 'HIHQGDQW *DZNHU 0HGLD //&
HW DO







$/62 35(6(17
+RQRUDEOH -DPHV &DVH
0LNH %\UG YLGHRJUDSKHU



5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




, P KDSS\ WR PRYH RQ LI WKH REMHFWLRQ KDV EHHQ



VXVWDLQHG



WKH IDFW WKDW ZH FDQ W VHHN GDPDJHV EXW WKHQ



UHIXVH WR DQVZHU TXHVWLRQV DERXW WKLQJV WKDW DUH



DQDORJRXV WR LW



05 +$5'(5

%XW , ZDQW WR PDNH P\  ZLWK RRPSK

<RX UH  LW V QRW DQDORJRXV



:H YH DOUHDG\ DUJXHG WKH LVVXH



WR VHHN WR H[FOXGH LQIRUPDWLRQ DERXW KLV PRYLH



FRQWUDFWV EXW WKH MXGJH KDV DOUHDG\ UXOHG RQ WKH



SURWHFWLYH RUGHU




05 %(5/,1

, ZLOO

, ZLOO VHHN WR H[FOXGH

WKLV FDWHJRU\ RI GDPDJHV DQG ZH ZLOO PRYH RQ




<RX DUH ZHOFRPH

05 +$5'(5

6HHN ZKDWHYHU \RX ZDQW

%< 05 %(5/,1



4

$UH \RX VHHNLQJ GDPDJHV IURP +HDWKHU &OHP"



$

<HV



4

:KDW GDPDJHV"



$

'DPDJHV WKDW ZRXOG LQYROYH ZKDW OHYHO RI



SDUWLFLSDWLRQ VKH V SOD\HG ZLWK  IURP PDNLQJ WKH WDSH



WR UHOHDVLQJ WKH WDSH



PRYH IRUZDUG WR ILQG RXW ZKDW WKRVH GDPDJHV DUH



4

$QG , P JRLQJ WR KDYH H[SHUWV

,V LW FRUUHFW WKDW GLG \RX QRW VHHN DQ\



PHGLFDO WUHDWPHQW RU SV\FKRORJLFDO FRXQVHOLQJ LQ



FRQQHFWLRQ ZLWK WKH HPRWLRQDO GLVWUHVV \RX FODLP ZDV



FDXVHG E\ WKH *DZNHU VWRU\ DQG WKH H[FHUSWV"

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




$

7KDW V FRUUHFW



4

'LG \RX KDYH WURXEOH VOHHSLQJ DV D UHVXOW RI







*DZNHU V SXEOLFDWLRQ"
$

, KDG VRPH WRXJK

QLJKWV VWD\LQJ LQ EHG
4

'LG \RX KDYH DQ\ SK\VLFDO SUREOHPV WKDW ZRXOG

DOVR DIIHFW \RXU DELOLW\ WR VOHHS"




, KDG VRPH WRXJK QLJKWV

05 +$5'(5

, P JRLQJ WR REMHFW

,I \RX UH

JHWWLQJ LQWR KLV JHQHUDO PHGLFDO DQG SK\VLFDO



KHDOWK WKDW V SDUW RI WKH SURWHFWLYH RUGHU



FDQ W JHW LQWR WKDW



05 %(5/,1

<RX

<RX NQRZ \RX ZHUH WKHUH

,W V  WKH SURWHFWLYH RUGHU



VDLG , FRXOGQ W DVN IRU GRFWRUV DQG ORRN DW



PHGLFDO UHFRUGV



05 +$5'(5

0HGLFDO UHFRUGV



05 %(5/,1

, P QRW DVNLQJ KLP IRU PHGLFDO

, P DVNLQJ 



UHFRUGV



DQ\ SK\VLFDO SUREOHPV WKDW FDQ  KHOS KLP KDYH



WURXEOH  PDNH WURXEOH IRU KLP WR VOHHS

, P DVNLQJ LI KH KDV RWKHU  LI KH KDV



05 +$5'(5

2ND\



7+( :,71(66

<HV




*R DKHDG

%< 05 %(5/,1
4

,V SDUW RI WKDW UHODWHG WR EDFN DQG QHFN"

,



WKLQN \RX WDONHG DERXW WKDW RQ WKH UHFRUG LQ WHUPV RI



VLWWLQJ LQ D FKDLU IRU D ZKLOH

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




$

$UH ZH WDONLQJ DERXW VLWWLQJ RU VOHHSLQJ"



4

, P WDONLQJ DERXW  , P WDONLQJ DERXW



VOHHSLQJ EXW , P DOOXGLQJ WR VRPHWKLQJ WKDW \RX WDONHG



DERXW \HVWHUGD\ LQ WHUPV RI VLWWLQJ



$

2ND\



4

7KH TXHVWLRQ LV 'R WKH EDFN  GR WKH EDFN

:KDW ZDV WKH TXHVWLRQ WKHQ"



DQG QHFN SUREOHPV WKDW \RX WDONHG DERXW \HVWHUGD\



DIIHFW \RXU DELOLW\ WR VOHHS"



$

<HV

7KH\ OLPLW ZKDW SRVLWLRQ , FDQ EH LQ



DQG GHSHQGLQJ RQ WKDW SRVLWLRQ WKH\ OLPLW KRZ ORQJ ,



FDQ VOHHS LQ WKDW SRVLWLRQ



SRVLWLRQV WKDW , FDQQRW VOHHS LQ DW DOO





4

$QG WKHUH DUH VRPH

,V WKHUH DQ\WKLQJ HOVH WKDW DIIHFWV \RXU

DELOLW\ WR VOHHS"
$

7KH RQO\ WKLQJ WKDW , KDYH HYHU QRWLFHG WKDW



ZRXOG DIIHFW P\ DELOLW\ WR VOHHS RWKHU WKDQ WKH WKLQJV



, KDYH DOUHDG\ WDONHG DERXW ZRXOG EH LI , HDW WRR PXFK



IRRG RU LI , P VWUHVVHG RXW RYHU VRPHWKLQJ



4

'R , WDNH LW WKDW \RX ZRXOG LQFOXGH \RXU



UHDFWLRQV WR WKH *DZNHU SXEOLFDWLRQV DV VRPHWKLQJ WKDW



ZRXOG EH VWUHVVHG RXW"



$

<HV



4

'LG \RX ORVH \RXU DSSHWLWH DV D UHVXOW RI




*DZNHU V SXEOLFDWLRQ"
$

)RU D ZKLOH \HV

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




4

,V WKDW XQXVXDO IRU \RX"



$

9HU\ XQXVXDO



4

'LG \RX ORVH ZHLJKW"



$

:KHQHYHU , GRQ W HDW , ORVH ZHLJKW EXW LW V



D VLWXDWLRQ , GLGQ W ZHLJK P\VHOI RU PRQLWRU LW ZKHQ ,



ZDVQ W HDWLQJ IRU WKH *DZNHU VLWXDWLRQ





4

+RZ ORQJ GLG WKDW ODVW \RXU ORVV RI

DSSHWLWH"
$

, GRQ W UHFDOO

,W ZHQW RQ IRU D ZKLOH



WKRXJK



VRRQ DV , ZRXOG HDW VRPHWKLQJ , ZRXOG IHHO IXOO



4

, MXVW IHOW VLFN

, MXVW FRXOGQ W HDW

,V WKHUH DQ\WKLQJ WKDW \RX FDQ GR WR KHOS PH



XQGHUVWDQG \RX NQRZ KRZ ORQJ D ZKLOH LV"



ZHHN"



$

$V

2K QR

,V WKDW D

,W ZDV ORQJHU WKDQ D ZHHN

,W



ZDV  LW ZDV SUREDEO\  SUREDEO\ WKH ILUVW WZR PRQWKV



IRU VXUH , FRXOGQ W NHHS DQ\WKLQJ GRZQ WKDW ZRXOG QRW



FRPH ULJKW XS



LQ P\ KRXVH DQG KRZ LW IHOW WR EH WKHUH






, ZDV VR VWUHVVHG RXW MXVW E\ WKH YLEH

7+( 9,'(2*5$3+(5

([FXVH PH

, P VRUU\

&DQ ZH JR RII WKH UHFRUG IRU D PRPHQW"
05 %(5/,1

<HV

$ UHFHVV ZDV WDNHQ



7+( 9,'(2*5$3+(5



7+( :,71(66

2Q WKH UHFRUG DW 

6WLOO XQGHU RDWK

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




5(3257(5 6 &(57,),&$7(
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, $DURQ 7 3HUNLQV 5HJLVWHUHG 3URIHVVLRQDO
5HSRUWHU FHUWLI\ WKDW , ZDV DXWKRUL]HG WR DQG GLG
VWHQRJUDSKLFDOO\ UHSRUW WKH GHSRVLWLRQ RI
7(55< *(1( %2//($ WKDW D UHYLHZ RI WKH WUDQVFULSW ZDV
UHTXHVWHG DQG WKDW WKH WUDQVFULSW LV D WUXH DQG
FRPSOHWH UHFRUG RI P\ VWHQRJUDSKLF QRWHV






, IXUWKHU FHUWLI\ WKDW , DP QRW D UHODWLYH
HPSOR\HH DWWRUQH\ RU FRXQVHO RI DQ\ RI WKH SDUWLHV
QRU DP , D UHODWLYH RU HPSOR\HH RI DQ\ RI WKH SDUWLHV
DWWRUQH\ RU FRXQVHO FRQQHFWHG ZLWK WKH DFWLRQ QRU DP ,
ILQDQFLDOO\ LQWHUHVWHG LQ WKH DFWLRQ




'DWHG WKLV WK GD\ RI 0DUFK 
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 6RXWK %RXOHYDUG
7DPSD )ORULGD

38568$17 72

1RWLFH E\ FRXQVHO IRU 'HIHQGDQWV
IRU SXUSRVHV RI GLVFRYHU\ XVH DW
WULDO RU VXFK RWKHU SXUSRVHV DV
DUH SHUPLWWHG XQGHU WKH )ORULGD
5XOHV RI &LYLO 3URFHGXUH

5(3257(' %<

$DURQ 7 3HUNLQV 535
1RWDU\ 3XEOLF 6WDWH RI
)ORULGD DW /DUJH
9ROXPH 
3DJHV  WR 

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




$33($5$1&(6















&+$5/(6 - +$5'(5 (648,5(
.,0%(5/,1$ 1 0&.,11(< (648,5(
+DUGHU 0LUHOO
$EUDPV //3
 &HQWXU\ 3DUN (DVW
6XLWH 
/RV $QJHOHV &DOLIRUQLD 
 DQG 
.(11(7+ * 785.(/ (648,5(
%DMR &XYD &RKHQ
7XUNHO 3$
 1RUWK 7DPSD 6WUHHW
6XLWH 
7DPSD )ORULGD 


DQG



'$9,' 5 +286721 (648,5(
/DZ 2IILFH RI 'DYLG 5 +RXVWRQ
 &RXUW 6WUHHW
5HQR 1HYDGD 
$WWRUQH\V IRU 3ODLQWLII





&217,18('










5LHVGRUSK 5HSRUWLQJ *URXS ,QF  






















$33($5$1&(6 &217,18(' $6 )2//2:6
0,&+$(/ %(55< (648,5(
3$8/ - 6$),(5 (648,5(
/HYLQH 6XOOLYDQ .RFK
6FKXO] //3
 0DUNHW 6WUHHW
6XLWH 
3KLODGHOSKLD 3$ 


DQG 

6(7+ ' %(5/,1 (648,5(
/HYLQH 6XOOLYDQ .RFK
6FKXO] //3
 / 6WUHHW 1:
6XLWH 
:DVKLQJWRQ '& 
 DQG 
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7KRPDV
/RFLFHUR 3/
 6RXWK %RXOHYDUG
7DPSD )ORULGD 


DQG
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5LHVGRUSK 5HSRUWLQJ *URXS ,QF  
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5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




4

+RZ RIWHQ GLG \RX JR WR KLV KRXVH WKHQ"



$

$JDLQ EDFN WR  UHIHUULQJ EDFN WR WKH



RULJLQDO TXHVWLRQ VRPHWLPHV GDLO\ \RX NQRZ



GHSHQGHG RQ WKH WLPH RI WKH \HDU RU KRZ EXV\ 7HUU\ LV



RU ZKHWKHU KH V ZUHVWOLQJ RU MXVW  WKHUH LV D ORW RI



LQWDQJLEOHV WKHUH




4

,W

:DV WKHUH D WLPH WKDW  WKDW KH OLYHG DW

\RXU KRXVH"



$

7KHUH ZDV D VKRUW SHULRG RI WLPH \HV



4

:KHQ ZDV WKDW"



$

<RX NQRZ , P QRW UHDOO\ JRRG ZLWK GDWHV

,



NQRZ WKDW LW ZDV DIWHU RU GXULQJ WKH /LQGD GLYRUFH DQG



LW ZDV RQO\ D VKRUW SHULRG RI WLPH




4

%XW \RX  LW V SHJJHG WR DURXQG WKH WLPH

WKH\ JRW GLYRUFHG"



$

,VK \HDK



4

%XW \RX GRQ W UHPHPEHU WKH \HDU"



$

1R QRW VSHFLILFDOO\



4

:RXOG \RX KDYH DQ\WKLQJ EDFN LQ \RXU UHFRUGV

,Q WKDW HUD



WKDW ZRXOG KHOS \RX MRJ \RXU PHPRU\ DERXW ZKHQ WKDW ZDV



VSHFLILFDOO\"



$

,I \RX FHUWDLQO\ KDYH WKH GDWHV LW ZRXOG 



LW FRXOG SRVVLEO\ KHOS PH



\RX NQRZ EHHQ VR ORQJ



05 ',$&2

%XW , PHDQ , P  LW V

$OO RI WKLV KDV EHHQ VR ORQJ

'R \RX PHDQ WKH GDWHV RI WKH

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




GLYRUFH"



05 %(55<



OLYLQJ DW KLV KRXVH



05 ',$&2

1R QR

7KH GDWHV WKDW KH ZDV

7KDW V ZK\ , P DVNLQJ

,I \RX UH



DVNLQJ KLP LI KH KDG WKH GDWHV RI WKH GLYRUFH



WKDW PD\ KHOS KLP LI 




7+( :,71(66

,I KH KDV VSHFLILF GDWHV

WKDW KH WKLQNV 7HUU\ PD\ KDYH OLYHG WKHUH 



05 ',$&2




1R

, P VRUU\

7+( :,71(66

 , PD\ KDYH EHHQ 

%< 05 %(55<



4

, PHDQ  \HDK



$

 , PD\ KDYH EHHQ DEOH WR YDOLGDWH WKDW



, P QRW WU\LQJ WR VNLUW LW



, PHDQ WKLV LV  WKLV LV DOO \RX NQRZ UXQ WRJHWKHU



WR PH



4



, MXVW VLPSO\ GRQ W NQRZ

5LJKW
%XW DJDLQ P\ TXHVWLRQ LV ,I \RX NLQG RI



ZHQW KRPH WRQLJKW DQG ORRNHG WKURXJK VWXII ZRXOG \RX



EH DEOH WR NLQG RI SLQ LW GRZQ WR D UDQJH"



$

, GRQ W KDYH DQ\WKLQJ DW KRPH WKDW ZRXOG



UHPLQG PH QHFHVVDULO\ RI ZKHQ 7HUU\ VWD\HG ZLWK PH



\RX JX\V KDG D VSHFLILF GDWH , FRXOG FHUWDLQO\



YDOLGDWH WKDW RU QRW



PRQWKV KH VWD\HG ZLWK PH DQG WKH EHVW RI P\

,I

%XW , NQRZ WKDW IRU WZR RU WKUHH

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




UHFROOHFWLRQ LW ZDV GXULQJ WKH /LQGD DQG KLV GLYRUFH



HUD 



4

2ND\



$

 VR 



4

$QG KH ZDV WKHUH IRU  IRU KRZ PDQ\ PRQWKV"



$

3UREDEO\  GD\V LQ WKDW  LQ WKDW





EDOOSDUN
4

$QG WKDW ZDV WKH RQO\ WLPH WKDW KH OLYHG DW

\RXU KRXVH"



$

<HV



4

$QG DW WKDW SRLQW LQ WLPH ZHUH \RX PDUULHG




WR +HDWKHU RU QRW"
$

, GRQ W NQRZ

, GRQ W NQRZ WKH SHULRG RI



WLPH



VR , GRQ W NQRZ  , WKLQN  , WKLQN PD\EH EXW ,



ZRXOG KDWH WR VD\ \HV RU QR VR 



4

, PHDQ , NQRZ , JRW PDUULHG LQ -DQXDU\ RI 

%XW MXVW VLWWLQJ KHUH DQG UHIOHFWLQJ RQ WKRVH



GD\V ZKHQ KH ZDV OLYLQJ LQ \RXU KRXVH GR \RX UHPHPEHU



+HDWKHU EHLQJ WKHUH RU QR"



$

, GRQ W  , GRQ W  , FDQ W UHFDOO

,



PHDQ , FDQ W JLYH \RX D GDWH EHFDXVH , GRQ W NQRZ WKH



GDWH



DQG /LQGD ZHUH JHWWLQJ GLYRUFHG



KDYH WKH GDWH RQ WKDW , FDQ WHOO \RX ZKHWKHU +HDWKHU



ZDV OLYLQJ WKHUH RU QRW EHFDXVH , NQRZ DERXW ZKHQ VKH

, MXVW NQRZ WKDW LW ZDV GXULQJ ZKHQ KLP  KLP
,I WKDW  LI \RX

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  






WKLQJV

7KDW V P\ DQVZHU

%< 05 %(55<
4

,Q WKH UHDOP RI VHQVLWLYH WKLQJV WKDW \RX



WDONHG DERXW  DJDLQ , P QRW DVNLQJ \RX WR JLYH PH



DQ\ VSHFLILFV



VHQVLWLYH WKLQJV"



$

,Q ZKDW NLQG RI DUHDV ZRXOG \RX VKDUH

$OO DUHDV ILQDQFLDO URPDQWLFDOO\ EXVLQHVV



NLGV WKH ZHDWKHU KLV IDWKHU V KHDOWK



SOHWKRUD

,W ZDV D

<RX NQRZ WKHUH LV QRWKLQJ WKDW ZDV RXW RI



ERXQGV ZLWK UHJDUGV WR D WRSLF WKDW ZH FRXOG SRVVLEO\



VSHDN DERXW




4

'LG \RX WDON WR KLP DERXW \RXU VH[ OLIH ZLWK

+HDWKHU"



$

2FFDVLRQDOO\ \HDK



4

$JDLQ 



$

%XW WKHQ LI , PD\ SUHIDFH , VSRNH RQ WKH DLU



DERXW P\ VH[ OLIH ZLWK +HDWKHU



WR XQGHUVWDQG WKDW 0U %ROOHD ZDVQ W QHFHVVDULO\ SULY\



WR VRPH NLQG RI LQVLGH VWXII



RSHQ DQG VR LW ZDVQ W QHFHVVDULO\ \RX NQRZ



SULYLOHJHG SHU VH



4

6R , PHDQ \RX KDYH

, P  P\ VKRZ LV YHU\

:HUH WKHUH WKLQJV WKDW \RX WROG 0U +RJDQ



DERXW \RXU VH[ OLIH ZLWK +HDWKHU WKDW ZHUH QRW WKLQJV



\RX VKDUHG RQ WKH DLU"



$

, FDQ W UHFDOO VSHFLILFDOO\

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




GLGQ W FRQWURO P\ RZQ GHVWLQ\ RWKHU WKDQ GRLQJ D YHU\



VWXSLG WKLQJ XQEHNQRZQVW WR KLP



,W V KRUULEOH



IRU WKH UHVW RI P\ OLIH ZLOO EH VRUU\ IRU ZKDW , GLG

6R LW V KRUULEOH

$QG , ZRXOG OLNH  , DSRORJL]H QRZ DQG



4

$QG ZKDW GLG \RX GR"



$

,  , KDG YLGHRWDSH RI KLP DJDLQVW KLV



NQRZOHGJH



4

2ND\



$

, P DVVXPLQJ KH KDVQ W YDULHG IURP ZKHQ ,

+RZ ZRXOG \RX GHVFULEH +XON +RJDQ QRZ"



NQHZ KLP



PRUH FDXWLRXV



GRXEOHFURVVHG



, G SUREDEO\ EH YHU\ PXFK FORVHG EHFDXVH RI \RX NQRZ



KLV EHVW IULHQG GLG KLP  GLG KLP ZURQJ



VD\ WKDW KH KDV D WRQ DPRXQW  D WRQ RI WUXVW LVVXHV



ULJKW QRZ



4




+H V MXVW \RX NQRZ SUREDEO\ D OLWWOH ELW
,I , ZDV KLP , ZRXOG IHHO YHU\
, G EH YHU\ FDXWLRXV

, ZRXOG YHU\ 

$QG , ZRXOG

, GRQ W EODPH KLP

%HIRUH ZKHQ \RX VDLG WKDW \RX KDG YLGHRWDSH

RI KLP GLG \RX GR WKH YLGHRWDSLQJ"
$

,  ZHOO \HDK , GLG

0\  P\



VXUYHLOODQFH V\VWHP GLG EXW ,  \RX NQRZ LW V P\



V\VWHP VR  \HV , GLG



4

$QG \RX NQHZ \RX KDG WKDW YLGHRWDSH"



$

, NQHZ RI WKH V\VWHP \HV



4

%XW VSHFLILFDOO\ WKH YLGHRWDSH WKDW \RX UH



PHQWLRQLQJ \RX NQHZ \RX KDG YLGHRWDSH RI +XON +RJDQ

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




KDYLQJ VH["



$

<HV



4

:RXOG \RX GHVFULEH +XON DV KRQHVW"



$

9HU\



4

7UXVWZRUWK\"



$

9HU\



4

.LQG"



$

9HU\ YHU\



4

'R \RX WKLQN KH V HPSDWKHWLF"



$

<HV



4

'R \RX WKLQN KH V FRPSDVVLRQDWH"



$

9HU\



4

'R \RX WKLQN KH FDUHV DERXW RWKHU SHRSOH"



$

<HV WR D  WR D GHWULPHQW

, WKLQN WKDW



7HUU\  7HUU\ V FDULQJQHVV KDV FDXVHG KLP D ORW RI



SDLQ



SHRSOH KDYH WDNHQ DGYDQWDJH RI KLP D ORW



4



, WKLQN WKDW KH JLYHV ZD\ WRR PXFK DQG  DQG

+DYH \RX HYHU WDNHQ DGYDQWDJH RI KLP"
05 ',$&2



TXHVWLRQ



%< 05 %(55<

2EMHFW WR WKH IRUP RI WKH



4

<RX FDQ DQVZHU



$

<HV DQG QR




, WKLQN WKLV VLWXDWLRQ FHUWDLQO\

FRXOG EH FRQVWUXHG DV WKDW
4

3ULRU WR WKLV QR

'R \RX WKLQN KH V LQWLPLGDWLQJ"

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




5(3257(5 6 &(57,),&$7(




67$7( 2) )/25,'$
&2817< 2) +,//6%2528*+






, $DURQ 7 3HUNLQV 5HJLVWHUHG 3URIHVVLRQDO
5HSRUWHU FHUWLI\ WKDW , ZDV DXWKRUL]HG WR DQG GLG
VWHQRJUDSKLFDOO\ UHSRUW WKH GHSRVLWLRQ RI
%8%%$ 7+( /29( 6321*( &/(0 WKDW D UHYLHZ RI WKH
WUDQVFULSW ZDV QRW UHTXHVWHG DQG WKDW WKH WUDQVFULSW
LV D WUXH DQG FRPSOHWH UHFRUG RI P\ VWHQRJUDSKLF QRWHV






, IXUWKHU FHUWLI\ WKDW , DP QRW D UHODWLYH
HPSOR\HH DWWRUQH\ RU FRXQVHO RI DQ\ RI WKH SDUWLHV
QRU DP , D UHODWLYH RU HPSOR\HH RI DQ\ RI WKH SDUWLHV
DWWRUQH\ RU FRXQVHO FRQQHFWHG ZLWK WKH DFWLRQ QRU DP ,
ILQDQFLDOO\ LQWHUHVWHG LQ WKH DFWLRQ




'DWHG WKLV WK GD\ RI 0DUFK 










BBBBBBBBBBB BBBBBBBBBBBBBB
$DURQ 7 3HUNLQV 535






5LHVGRUSK 5HSRUWLQJ *URXS ,QF  


,1 7+( &,5&8,7 &2857 2) 7+( 6,;7+ -8',&,$/ &,5&8,7
,1 $1' )25 3,1(//$6 &2817< )/25,'$
&,9,/ ',9,6,21
7(55< *(1( %2//($
SURIHVVLRQDOO\ NQRZQ DV +8/.
+2*$1
3ODLQWLII
YV

&DVH 1R
&,

+($7+(5 &/(0 *$:.(5 0(',$
//& DND *$:.(5 0(',$ HW
DO
'HIHQGDQWV
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB

&217,18(' 9,'(27$3('
'(326,7,21 2)
%8%%$ 7+( /29( 6321*( &/(0
'$7(

0DUFK  

7,0(

 SP WR  SP

3/$&(

7KRPDV
/R&LFHUR 3/
 6RXWK %RXOHYDUG
7DPSD )ORULGD

38568$17 72

1RWLFH E\ FRXQVHO IRU 'HIHQGDQWV
IRU SXUSRVHV RI GLVFRYHU\ XVH DW
WULDO RU VXFK RWKHU SXUSRVHV DV
DUH SHUPLWWHG XQGHU WKH )ORULGD
5XOHV RI &LYLO 3URFHGXUH

5(3257(' %<

$DURQ 7 3HUNLQV 535
1RWDU\ 3XEOLF 6WDWH RI
)ORULGD DW /DUJH
9ROXPH 
3DJHV  WR 

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




$33($5$1&(6















&+$5/(6 - +$5'(5 (648,5(
.,0%(5/,1$ 1 0&.,11(< (648,5(
+DUGHU 0LUHOO
$EUDPV //3
 &HQWXU\ 3DUN (DVW
6XLWH 
/RV $QJHOHV &DOLIRUQLD 
 DQG 
.(11(7+ * 785.(/ (648,5(
%DMR &XYD &RKHQ
7XUNHO 3$
 1RUWK 7DPSD 6WUHHW
6XLWH 
7DPSD )ORULGD 


DQG



'$9,' 5 +286721 (648,5(
/DZ 2IILFH RI 'DYLG 5 +RXVWRQ
 &RXUW 6WUHHW
5HQR 1HYDGD 
$WWRUQH\V IRU 3ODLQWLII





&217,18('










5LHVGRUSK 5HSRUWLQJ *URXS ,QF  






















$33($5$1&(6 &217,18(' $6 )2//2:6
0,&+$(/ %(55< (648,5(
3$8/ - 6$),(5 (648,5(
/HYLQH 6XOOLYDQ .RFK
6FKXO] //3
 0DUNHW 6WUHHW
6XLWH 
3KLODGHOSKLD 3$ 


DQG 

6(7+ ' %(5/,1 (648,5(
/HYLQH 6XOOLYDQ .RFK
6FKXO] //3
 / 6WUHHW 1:
6XLWH 
:DVKLQJWRQ '& 
 DQG 
5$&+(/ ( )8*$7( (648,5(
7KRPDV
/RFLFHUR 3/
 6RXWK %RXOHYDUG
7DPSD )ORULGD 


DQG



+($7+(5 / ',(75,&. (648,5(
*HQHUDO &RXQVHO
*DZNHU 0HGLD
 (OL]DEHWK 6WUHHW
7KLUG )ORRU
1HZ <RUN 1HZ <RUN 
$WWRUQH\V IRU 'HIHQGDQW *DZNHU 0HGLD //&
HW DO





&217,18('





5LHVGRUSK 5HSRUWLQJ *URXS ,QF  








0,&+$(/ *2/' (648,5(
%DUU\ $ &RKHQ /DZ *URXS
 (DVW .HQQHG\ %RXOHYDUG
6XLWH 
7DPSD )ORULGD 
$WWRUQH\ IRU 'HIHQGDQW +HDWKHU &ROH

&OHP








-26(3+ ) ',$&2 -5 (648,5(
$GDPV
'LDFR 3$
 (DVW .HQQHG\ %RXOHYDUG
6XLWH 
7DPSD )ORULGD 
$WWRUQH\ IRU %XEED WKH /RYH 6SRQJH &OHP








$/62 35(6(17
+RQRUDEOH -DPHV &DVH
0LNH %\UG YLGHRJUDSKHU
7HUU\ *HQH %ROOHD










5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




05 ',$&2



05 *2/'



05 ',$&2

2EMHFWLRQ

7KDW V 

2EMHFWLRQ
2EMHFWLRQ

2XWVLGH WKH VFRSH RI



SHUPLVVLEOH GLVFRYHU\ DV RXWOLQHG E\



-XGJH &DPSEHOO




-8'*( &$6(

6XVWDLQHG

%< 05 %(55<



4

:DV \RXU PDUULDJH ZLWK +HDWKHU PRQRJDPRXV"



$

1R



4

+RZ RIWHQ GLG VKH HQJDJH LQ VH[XDO FRQGXFW



ZLWK RWKHU PHQ"



05 *2/'



05 ',$&2



-8'*( &$6(






2EMHFWLRQ <RXU +RQRU
2EMHFWLRQ
6XVWDLQHG

%< 05 %(55<
4

,Q ZKDW ZD\V ZDV \RXU PDUULDJH QRW

PRQRJDPRXV"
05 *2/'

2EMHFWLRQ <RXU +RQRU

+H V 



KH V WU\LQJ WR JR WR WKH VDPH ORFDWLRQ RI ZKHUH 



ZKR VKH V KDYLQJ VH[ ZLWK



05 ',$&2



-8'*( &$6(



05 %(55<

-RLQ
6XVWDLQHG
<RXU +RQRU LI , PD\ ,



XQGHUVWDQG , JXHVV WKH QDWXUH RI WKH UXOLQJ



ZRXOG OLNH WR EXLOG D UHFRUG KHUH RI ZKDW WKH

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  

,




5(3257(5 6 &(57,),&$7(




67$7( 2) )/25,'$
&2817< 2) +,//6%2528*+






, $DURQ 7 3HUNLQV 5HJLVWHUHG 3URIHVVLRQDO
5HSRUWHU FHUWLI\ WKDW , ZDV DXWKRUL]HG WR DQG GLG
VWHQRJUDSKLFDOO\ UHSRUW WKH GHSRVLWLRQ RI
%8%%$ 7+( /29( 6321*( &/(0 WKDW D UHYLHZ RI WKH
WUDQVFULSW ZDV QRW UHTXHVWHG DQG WKDW WKH WUDQVFULSW
LV D WUXH DQG FRPSOHWH UHFRUG RI P\ VWHQRJUDSKLF QRWHV






, IXUWKHU FHUWLI\ WKDW , DP QRW D UHODWLYH
HPSOR\HH DWWRUQH\ RU FRXQVHO RI DQ\ RI WKH SDUWLHV
QRU DP , D UHODWLYH RU HPSOR\HH RI DQ\ RI WKH SDUWLHV
DWWRUQH\ RU FRXQVHO FRQQHFWHG ZLWK WKH DFWLRQ QRU DP ,
ILQDQFLDOO\ LQWHUHVWHG LQ WKH DFWLRQ




'DWHG WKLV WK GD\ RI 0DUFK 










BBBBBBBBBBB BBBBBBBBBBBBBB
$DURQ 7 3HUNLQV 535






5LHVGRUSK 5HSRUWLQJ *URXS ,QF  


,1 7+( &,5&8,7 &2857 2) 7+( 6,;7+ -8',&,$/ &,5&8,7
,1 $1' )25 3,1(//$6 &2817< )/25,'$
&,9,/ ',9,6,21
7(55< *(1( %2//($
SURIHVVLRQDOO\ NQRZQ DV +8/.
+2*$1
3ODLQWLII
YV

&DVH 1R
&,

+($7+(5 &/(0 *$:.(5 0(',$
//& DND *$:.(5 0(',$ HW
DO
'HIHQGDQWV
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB

&217,18('
9,'(27$3('
'(326,7,21 2)

%8%%$ 7+( /29( 6321*( &/(0

'$7(

0DUFK  

7,0(

 SP WR  SP

3/$&(

7KRPDV
/R&LFHUR 3/
 6RXWK %RXOHYDUG
7DPSD )ORULGD

38568$17 72

1RWLFH E\ FRXQVHO IRU 'HIHQGDQWV
IRU SXUSRVHV RI GLVFRYHU\ XVH DW
WULDO RU VXFK RWKHU SXUSRVHV DV
DUH SHUPLWWHG XQGHU WKH )ORULGD
5XOHV RI &LYLO 3URFHGXUH

5(3257(' %<

$DURQ 7 3HUNLQV 535
1RWDU\ 3XEOLF 6WDWH RI
)ORULGD DW /DUJH
9ROXPH 
3DJHV  WR 

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




$33($5$1&(6














&+$5/(6 - +$5'(5 (648,5(
+DUGHU 0LUHOO
$EUDPV //3
 &HQWXU\ 3DUN (DVW
6XLWH 
/RV $QJHOHV &DOLIRUQLD 
 DQG 
.(11(7+ * 785.(/ (648,5(
%DMR &XYD &RKHQ
7XUNHO 3$
 1RUWK 7DPSD 6WUHHW
6XLWH 
7DPSD )ORULGD 


DQG



'$9,' 5 +286721 (648,5(
/DZ 2IILFH RI 'DYLG 5 +RXVWRQ
 &RXUW 6WUHHW
5HQR 1HYDGD 
$WWRUQH\V IRU 3ODLQWLII






&217,18('










5LHVGRUSK 5HSRUWLQJ *URXS ,QF  






















$33($5$1&(6 &217,18(' $6 )2//2:6
0,&+$(/ %(55< (648,5(
3$8/ - 6$),(5 (648,5(
/HYLQH 6XOOLYDQ .RFK
6FKXO] //3
 0DUNHW 6WUHHW
6XLWH 
3KLODGHOSKLD 3$ 


DQG 

6(7+ ' %(5/,1 (648,5(
/HYLQH 6XOOLYDQ .RFK
6FKXO] //3
 / 6WUHHW 1:
6XLWH 
:DVKLQJWRQ '& 
 DQG 
5$&+(/ ( )8*$7( (648,5(
7KRPDV
/RFLFHUR 3/
 6RXWK %RXOHYDUG
7DPSD )ORULGD 


DQG



+($7+(5 / ',(75,&. (648,5(
*HQHUDO &RXQVHO
*DZNHU 0HGLD
 (OL]DEHWK 6WUHHW
7KLUG )ORRU
1HZ <RUN 1HZ <RUN 
$WWRUQH\V IRU 'HIHQGDQW *DZNHU 0HGLD //&




&217,18('






5LHVGRUSK 5HSRUWLQJ *URXS ,QF  








0,&+$(/ *2/' (648,5(
%DUU\ $ &RKHQ /DZ *URXS
 (DVW .HQQHG\ %RXOHYDUG
6XLWH 
7DPSD )ORULGD 
$WWRUQH\ IRU 'HIHQGDQW +HDWKHU &ROH

&OHP








-26(3+ ) ',$&2 -5 (648,5(
$GDPV
'LDFR 3$
 (DVW .HQQHG\ %RXOHYDUG
6XLWH 
7DPSD )ORULGD
$WWRUQH\ IRU %XEED WKH /RYH 6SRQJH &OHP








$/62 35(6(17
+RQRUDEOH -DPHV &DVH
0LNH %\UG YLGHRJUDSKHU
7HUU\ *HQH %ROOHD










5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




$

<HV



4

$W WKDW SRLQW ZKDW ZDV \RXU UHDFWLRQ"



$

$JDLQ , YH WHVWLILHG WKDW , ZDV LQ FRPSOHWH



FRYHU P\ DVV OLH DW DOO H[SHQVHV EXU\ SHRSOH RQ WKH



DLU WXUQ WKLV DURXQG WUDQVIHU WKH KHDW ZKDWHYHU



\RX  ZKDWHYHU \RX ZDQW WR VD\ ZDV P\ FRPSOHWH



PLQGVHW WR WU\ WR VDYH IDFH RQ ZKDW , KDG GRQH WR WKLV



JX\



4

6R GXULQJ WKH  WKHUH ZDV D ZHHN LQ EHWZHHQ



WKHVH WZR SRVWLQJV



WKDQ WKH WKLQJV WKDW ZH YH WDONHG DERXW GR \RX UHFDOO



DQ\ VSHFLILF FRPPXQLFDWLRQV WKDW \RX KDG ZLWK +XON



DURXQG WKLV WLPH FRQFHUQLQJ WKH VH[ WDSH"



$

$QG ULJKW DURXQG WKDW WLPH RWKHU

:H SURYLGHG WKH OLVW RI WH[WV WKDW , WKLQN



WKDW ZH KDG VR , GRQ W NQRZ LI WKLV LV  WKLV WLPH



SHULRG LV EHIRUH  ZKLOH 7HUU\ DQG , 



05 ',$&2

, WKLQN KH PHDQV WKH WH[WV WKDW



ZHUH SURYLGHG WKURXJK WKH FRXUVH RI GLVFRYHU\ QRW



DQ\ WH[WV WKDW KH KDV



7+( :,71(66

, GRQ W NQRZ WKH WLPH FRGH RI



WKRVH WH[WV



ILJXUHG RXW , ZDV IXOO RI VKLW DQG , ZDV O\LQJ WR



KLP



FRXOG KDYH YHU\ ZHOO  , P VWLOO O\LQJ WR 7HUU\



WU\LQJ WR JHW P\ DVV RXW RI D VOLQJ

, GRQ W NQRZ ZKHQ 7HUU\ ILQDOO\

, GRQ W NQRZ ZKDW WKDW GDWH ZDV EXW WKLV

6R , P

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




5(3257(5 6 &(57,),&$7(




67$7( 2) )/25,'$
&2817< 2) +,//6%2528*+






, $DURQ 7 3HUNLQV 5HJLVWHUHG 3URIHVVLRQDO
5HSRUWHU FHUWLI\ WKDW , ZDV DXWKRUL]HG WR DQG GLG
VWHQRJUDSKLFDOO\ UHSRUW WKH GHSRVLWLRQ RI
%8%%$ 7+( /29( 6321*( &/(0 WKDW D UHYLHZ RI WKH
WUDQVFULSW ZDV QRW UHTXHVWHG DQG WKDW WKH WUDQVFULSW
LV D WUXH DQG FRPSOHWH UHFRUG RI P\ VWHQRJUDSKLF QRWHV






, IXUWKHU FHUWLI\ WKDW , DP QRW D UHODWLYH
HPSOR\HH DWWRUQH\ RU FRXQVHO RI DQ\ RI WKH SDUWLHV
QRU DP , D UHODWLYH RU HPSOR\HH RI DQ\ RI WKH SDUWLHV
DWWRUQH\ RU FRXQVHO FRQQHFWHG ZLWK WKH DFWLRQ QRU DP ,
ILQDQFLDOO\ LQWHUHVWHG LQ WKH DFWLRQ




'DWHG WKLV WK GD\ RI 0DUFK 










BBBBBBBBBBB BBBBBBBBBBBBBB
$DURQ 7 3HUNLQV 535






5LHVGRUSK 5HSRUWLQJ *URXS ,QF  

Filing # 26303766 E-Filed 04/20/2015 04:14:46 PM

CONFIDENTIAL
EXHIBIT 111-C
to the
SUPPLEMENTAL CONFIDENTIAL AFFIDAVIT OF RACHEL E. FUGATE IN
SUPPORT OF THE PUBLISHER DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT

IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA
TERRY GENE BOLLEA professionally
known as HULK HOGAN,
Plaintiff,
vs.

Case No. 12012447CI-011

HEATHER CLEM; GAWKER MEDIA, LLC
aka GAWKER MEDIA; GAWKER MEDIA
GROUP, INC. aka GAWKER MEDIA;
GAWKER ENTERTAINMENT, LLC;
GAWKER TECHNOLOGY, LLC; GAWKER
SALES, LLC; NICK DENTON; A.J.
DAULERIO; KATE BENNERT, and
BLOGWIRE HUNGARY SZELLEMI
ALKOTAST HASZNOSITO KFT aka
GAWKER MEDIA,
Defendants.
______________________________________/
PLAINTIFF TERRY GENE BOLLEA’S CONFIDENTIAL SUPPLEMENTAL
RESPONSES TO INTERROGATORY NOS. 9 AND 10 PROPOUNDED BY
GAWKER MEDIA, LLC
PROPOUNDING PARTY:

Defendant GAWKER MEDIA, LLC

RESPONDING PARTY:

Plaintiff TERRY GENE BOLLEA

SET NO.:

ONE

THESE SUPPLEMENTAL RESPONSES ARE DESIGNATED “CONFIDENTIAL”
PURSUANT TO THE PARTIES’ PROTECTIVE ORDER. DISSEMINATION IS
PROHIBITED EXCEPT AS PROVIDED IN THAT ORDER.
Plaintiff TERRY GENE BOLLEA (herein “Responding Party”) hereby supplements his
response to Interrogatory Nos. 9 and 10 propounded by defendant GAWKER MEDIA, LLC
(herein “Propounding Party”) as follows:
PRELIMINARY STATEMENT
Responding Party responds to the Interrogatories subject to, without intending to waive,

not a waiver, in whole or in part, of any of the foregoing General Objections. Subject to and
without waiver of these objections, Responding Party responds below.
INTERROGATORY 9:
Identify any and all times you had Sexual Relations with Heather Clem during the
Relevant Time Period, stating for each time the date, approximate time, and location of the
occurrence.
RESPONSE TO INTERROGATORY 9:
Responding Party objects to this Interrogatory to the extent that it seeks information
protected from disclosure by the attorney-client privilege and/or attorney work product doctrine.
Responding Party objects to this Interrogatory on the ground that the Interrogatory is overbroad
and burdensome to the extent that it requires Responding Party to determine whether sex acts
occurred which have nothing to do with the claims in this case. Responding Party objects to this
Interrogatory on the ground that it is so broad on its face that it requires production of irrelevant
information. Responding Party further objects to this Interrogatory to the extent that it seeks
information that is not relevant to the claims, defenses, or subject matter of the instant action, nor
reasonably calculated to lead to the discovery of admissible evidence. Responding Party objects
to this Interrogatory to the extent that it is also repetitive and covered by other discovery
requests. Responding Party objects to this Interrogatory to the extent that it seeks to invade
Responding Party’s privacy and the privacy of Heather Clem.

CONFIDENTIAL SUPPLEMENTAL RESPONSE TO INTERROGATORY 9:
Subject to and without waiver of the foregoing objections, Responding Party does not
remember the exact number of sexual encounters with Heather Clem. To the best of Responding
Party’s recollection, there were at least two, and possibly three, sexual encounters with Heather
Clem in her private bedroom at the Clems’ residence, and one brief sexual encounter with
Heather Clem at the radio station of Todd Clem’s radio program. To the best of Responding
Party’s recollection, these encounters all occurred in approximately late spring/early summer of
2007, after Responding Party had separated from his wife.

INTERROGATORY 10:
Identify any and all times you discussed having Sexual Relations with Heather Clem with
her husband, Todd Alan Clem, during the Relevant Time Period, stating for each time the date,
approximate time, location and substance of the discussion.
RESPONSE TO INTERROGATORY 10:
Responding Party objects to this Interrogatory to the extent that it seeks information
protected from disclosure by the attorney-client privilege and/or attorney work product doctrine.
Responding Party objects to this Interrogatory on the ground that the Interrogatory is overbroad
and burdensome, in that whether or not this topic was discussed with any frequency or any
specifics of such discussions other than whether such an encounter would be recorded and/or
disseminated are irrelevant to the case. Responding Party objects to this Interrogatory on the
ground that it is so broad on its face that it requires production of irrelevant information.
Responding Party further objects to this Interrogatory to the extent that it seeks information that
is not relevant to the claims, defenses, or subject matter of the instant action, nor reasonably

a recording of the encounter to anyone.

DATED: February 21, 2014

/s/ Charles J. Harder
Charles J. Harder, Esq.
PHV No. 102333
HARDER MIRELL & ABRAMS LLP
1925 Century Park East, Suite 800
Los Angeles, California 90067
Tel: (424) 203-1600
Fax: (424) 203-1601
Email: charder@hmafirm.com
-andKenneth G. Turkel, Esq.
Florida Bar No. 867233
Christina K. Ramirez, Esq.
Florida Bar No. 954497

BAJO CUVA COHEN & TURKEL, P.A.
100 North Tampa Street, Suite 1900
Tampa, Florida 33602
Tel: (813) 443-2199
Fax: (813) 443-2193
Email: kturkel@bajocuva.com
Email: cramirez@bajocuva.com
Counsel for Plaintiff
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished
via e-mail this 21st day of February, 2014 to the following:
Barry A. Cohen, Esquire
Michael W. Gaines, Esquire
Barry Cohen, Esquire
Michael W. Gaines, Esquire
The Cohen Law Group
201 E. Kennedy Blvd., Suite 1000
Tampa, Florida 33602
bcohen@tampalawfirm.com
mgaines@tampalawfirm.com
jrosario@tampalawfirm.com

Gregg D. Thomas, Esquire
Rachel E. Fugate, Esquire
Thomas & LoCicero PL
601 S. Boulevard
Tampa, Florida 33606
gthomas@tlolawfirm.com
rfugate@tlolawfirm.com
kbrown@tlolawfirm.com
Counsel for Gawker Defendants

Counsel for Heather Clem
David R. Houston, Esquire
Law Office of David R. Houston
432 Court Street
Reno, NV 89501
dhouston@houstonatlaw.com

Julie B. Ehrlich, Esquire
Levine Sullivan Koch & Schultz, LLP
321 West 44th Street, Suite 1000
New York, NY 10036
jehrlich@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants

Seth D. Berlin, Esquire
Paul J. Safier, Esquire
Alia L. Smith, Esquire
Levine Sullivan Koch & Schulz, LLP
1899 L. Street, NW, Suite 200
Washington, DC 20036
sberlin@lskslaw.com
psafier@lskslaw.com
asmith@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants
Michael Berry, Esquire
Levine Sullivan Koch & Schultz, LLP
1760 Market Street, Suite 1001
Philadelphia, PA 19103
mberry@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants

Joseph F. Diaco, Jr., Esq.
Bank of America Plaza
101 E. Kennedy Blvd., Suite 2175
Tampa, FL 33602
jdiaco@adamsdiaco.com
Attorneys for Non-Party Bubba Clem
/s/ Kenneth G. Turkel
Attorney
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5LHVGRUSK 5HSRUWLQJ *URXS ,QF  





4

'R \RX UHFDOO WKH SHULRG RI WLPH  ZHOO

VWULNH WKDW




'LG \RX KDYH DQ LQWHUHVW LQ KDYLQJ VH[XDO
UHODWLRQV ZLWK 7HUU\ %ROOHD EHIRUH LW RFFXUUHG"



$

1R



4

,W ZDV %XEED V GHVLUH"



$

, FDQ W DQVZHU WKDW IRU KLP



4

%XW %XEED VWDWHG WKDW WKDW ZDV KLV GHVLUH"



$

+H DVNHG D TXHVWLRQ



4

'R \RX UHFDOO KRZ PDQ\ RFFDVLRQV %XEED



GLVFXVVHG ZLWK \RX WKLV LVVXH RI \RX KDYLQJ VH[XDO



UHODWLRQV ZLWK 7HUU\ %ROOHD"



$

, GR QRW UHFDOO



4

&DQ \RX JLYH PH DQ HVWLPDWH"



:DV LW PRUH

WKDQ ILYH WLPHV"



$

, ZRXOG HVWLPDWH ILYH RU OHVV



4

<RX HYHQWXDOO\ KDG VH[XDO UHODWLRQV ZLWK



0U %ROOHD"



$

<HV



4

'R \RX UHFDOO WKH QXPEHU RI WKH HQFRXQWHUV







WKDW \RX KDG ZLWK KLP"
$

7R WKH EHVW RI P\ NQRZOHGJH , FDQ WKLQN RI

WKUHH WLPHV WKDW , UHPHPEHU
4

'R \RX UHFDOO ZKHUH WKRVH VH[XDO HQFRXQWHUV

RFFXUUHG"

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




$

<HV



4

$QG ZKHUH"



$

2QFH DW P\  DW RXU KRXVH ZKHQ , ZDV PDUULHG



WR 0U &OHP RQFH DW 0U %ROOHD V KRXVH RQFH LQ D



KRWHO URRP



4

:KLFK KRWHO"



$

, GRQ W UHFDOO WKH QDPH



4

:DV LW ORFDWHG LQ WKH 7DPSD %D\ DUHD"



$

1R



4

:KHUH ZDV LW ORFDWHG"



$

7HQQHVVHH



4

:KLFK KDSSHQHG ILUVW"



KDSSHQHG ILUVW"



05 %(55<



7+( :,71(66





:DV LW WKH KRXVH WKDW

2EMHFWLRQ
&DQ \RX EH PRUH VSHFLILF"

%< 05 +$5'(5
4

2ND\

:DV LW  ZDV WKH ILUVW HQFRXQWHU WKDW

\RX KDG ZLWK 0U %ROOHD DW \RXU KRXVH"



$

1R



4

:DV LW DW 0U %ROOHD V KRXVH"



$

7R WKH EHVW RI P\ NQRZOHGJH \HV



4

:KDW GR \RX UHFDOO DERXW WKDW HQFRXQWHU"



$

7KDW ZH KDG VH[



4

'R \RX UHFDOO DQ\ FRPPXQLFDWLRQV EHIRUH \RX



KDG VH["

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




3ULRU WR WKH WKLUG VH[XDO HQFRXQWHU GR \RX



UHFDOO DQ\ FRPPXQLFDWLRQV WKDW \RX KDG ZLWK HLWKHU



0U &OHP RU ZLWK DQ\RQH HOVH UHJDUGLQJ KDYLQJ VH[ ZLWK



7HUU\ %ROOHD D WKLUG WLPH"



$

1R , GR QRW UHFDOO



4

:KDW GR \RX UHFDOO DERXW WKH WKLUG VH[XDO



HQFRXQWHU WKDW \RX KDG ZLWK 7HUU\ %ROOHD"



$

7KDW ZH KDG VH[



4

'R \RX UHFDOO DQ\WKLQJ HOVH GXULQJ WKH WLPH



WKDW \RX KDG VH[  ZHOO VWULNH WKDW



2WKHU WKDQ WKH IDFW WKDW \RX KDG VH[ GR \RX



UHFDOO DQ\WKLQJ HOVH DERXW WKH WKLUG VH[XDO HQFRXQWHU



ZLWK 7HUU\ %ROOHD"



$

1R



4

'R \RX UHFDOO DQ\ FRPPXQLFDWLRQV WKDW \RX KDG



ZLWK %XEED &OHP RU 7HUU\ %ROOHD RU DQ\RQH HOVH DIWHU



WKH WKLUG VH[XDO HQFRXQWHU UHJDUGLQJ WKH WKLUG VH[XDO



HQFRXQWHU"



$

<HV



4

:KDW GR \RX UHFDOO"



$

$W VRPH SRLQW DIWHU WKH HQFRXQWHU DW RXU



KRXVH ZLWK 0U %ROOHD 0U &OHP VKRZHG PH D YLGHRWDSH



RI P\VHOI DQG 0U %ROOHD KDYLQJ VH[




4

+RZ ORQJ GLG \RX ZDWFK WKDW IRRWDJH"

:DV LW

D IHZ VHFRQGV RU D IHZ PLQXWHV RU WKH ZKROH WKLQJ"

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




$

, GLG QRW ZDWFK LW



4

:KDW ZDV \RXU UHVSRQVH WR 0U &OHP ZKHQ KH



,W ZDV EULHI

VKRZHG \RX WKDW"



$

, ZDV XSVHW



4

'R \RX UHFDOO ZKDW \RX VDLG WR 0U &OHP RU



ZKDW 0U &OHP VDLG WR \RX"



$

, UHFDOO EHLQJ XSVHW



4

'LG \RX VKRXW"



$

, GRQ W UHFDOO



4

, DVVXPH WKDW \RX KDG QR LGHD EHIRUH WKH



WKLUG VH[XDO HQFRXQWHU WKDW LW ZDV JRLQJ WR EH ILOPHG"



$

&DQ \RX DVN PH WKDW LQ D TXHVWLRQ"



4

6XUH




'LG \RX KDYH DQ\ LGHD EHIRUH WKH VH[XDO
HQFRXQWHU KDSSHQHG WKDW LW ZDV JRLQJ WR EH ILOPHG"



$

1R



4

7KH ILUVW WLPH WKDW \RX OHDUQHG RI WKH



ILOPLQJ RI DQ\ VH[XDO HQFRXQWHU ZLWK 7HUU\ %ROOHD ZDV



DIWHU WKH WKLUG HQFRXQWHU FRUUHFW"



$

<HV



4

'LG \RX HYHU KDYH DQ\ FRPPXQLFDWLRQV ZLWK



7HUU\ %ROOHD UHJDUGLQJ VH[ DIWHU WKH WKLUG VH[XDO



HQFRXQWHU"



$

1RW WKDW , UHFDOO



4

<RX QHYHU WROG 7HUU\ %ROOHD WKDW WKH

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




0U &OHP LQIRUP \RX WKDW KH KDG  KH ZDV WKH RQH ZKR



ILOPHG \RX"



ZLOO UHDVN WKH TXHVWLRQ



FDQ



:HOO OHW PH  OHW PH VWULNH WKDW DQG ,
, ZDQW WR EH DV FOHDU DV ,

:KDW GR \RX UHFDOO RI \RXU FRQYHUVDWLRQ ZLWK



0U &OHP LPPHGLDWHO\ DIWHU WKH WKLUG HQFRXQWHU



UHJDUGLQJ KRZ LW ZDV ILOPHG"





$

, GRQ W UHFDOO D FRQYHUVDWLRQ LPPHGLDWHO\

DIWHU WKH WKLUG HQFRXQWHU
4

:KHQ GLG WKH FRQYHUVDWLRQ WDNH SODFH WKDW \RX



KDG ZLWK 0U &OHP DIWHU WKH WKLUG HQFRXQWHU UHJDUGLQJ



WKH ILOPLQJ"



$

, ZDV VKRZQ WKH YLGHR



IRU LW WR VWRS



FRQYHUVDWLRQ

, LPPHGLDWHO\ DVNHG

, GRQ W UHPHPEHU D VSHFLILF

, GR UHPHPEHU EHLQJ YHU\ XSVHW



4



YLGHR"



$

$W D ODWHU WLPH \HV



4

/HW PH JHW D VHQVH RI WKH WLPLQJ

'R \RX UHFDOO LI \RX DVNHG KLP WR GHVWUR\ WKH



$SSUR[LPDWHO\ KRZ PXFK WLPH WRRN SODFH EHWZHHQ WKH



WKLUG VH[XDO HQFRXQWHU DQG ZKHQ \RX ZHUH VKRZQ WKH



YLGHR RI LW"



$

, GRQ W UHFDOO



4

:KDW V \RXU EHVW HVWLPDWH"



:DV LW D GD\ D

ZHHN D PRQWK VRPHZKHUH LQ EHWZHHQ WKHUH"

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




$

, ZRXOG JXHVV VHYHUDO ZHHNV



4

'R \RX UHFDOO KDYLQJ DQ\ FRQYHUVDWLRQV ZLWK



%XEED &OHP UHJDUGLQJ WKDW VH[ YLGHR DIWHU WKDW ILUVW



WLPH KH VKRZHG LW WR \RX"



$

$W RXU PHGLDWLRQ LQ RXU GLYRUFH WKHUH ZDV D



GLVFXVVLRQ ZKHUH , DVNHG IRU SHUVRQDO LWHPV WKDW KDG



EHHQ WROG WR PH KDG EHHQ GHVWUR\HG



HQVXUH WKDW WKH\ QR ORQJHU H[LVWHG DQG , ZDV WROG LQ



PHGLDWLRQ WKDW WKH\ GLG QRW



05 *$,1(6

/HW V JR RII WKH UHFRUG IRU MXVW



D PLQXWH



\RX VRPH WLPH KHUH





, ZDV WU\LQJ WR

/HW PH MXVW DVN KHU VRPHWKLQJ WR VDYH

7+( 9,'(2*5$3+(5

2II WKH UHFRUG DW 

DP
$ UHFHVV ZDV WDNHQ



7+( 9,'(2*5$3+(5



05 *$,1(6



RI +HDWKHU &ROH



WKH UHFRUG IRU D PLQXWH LW ZDV MXVW WR FODULI\



WKDW WKH PDULWDO VHWWOHPHQW DJUHHPHQW LV



FRQILGHQWLDO



FRQILGHQWLDOLW\ RUGHU WKDW ZDV HQWHUHG LQ WKLV



FDVH VXSHUFHGHV WKDW DQG FRYHUV LW



XQGHUVWDQGLQJ DQG WR WKDW H[WHQW WKHQ 0V &ROH LV



JRLQJ WR DQVZHU TXHVWLRQV DERXW WKH GLYRUFH DQG

2Q WKH UHFRUG DW 

7KLV LV 0LFKDHO *DLQHV RQ EHKDOI
-XVW WR WKH H[WHQW ZH ZHQW RII

,W ZDV P\ XQGHUVWDQGLQJ WKDW WKH

6R ZLWK WKDW

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  





$

, NQRZ WKDW WKH SHRSOH WKDW ZH ZHUH IULHQGV

ZLWK DQG FORVH WR OLVWHQHG WR LW



4

$QG ZK\ GLG WKH\ OLVWHQ WR LW"



$

, GRQ W NQRZ



4

2ND\



)URP ZKDW , XQGHUVWDQG 0U &OHP V

UDGLR VKRZ FDQ EH FRQWURYHUVLDO DW WLPHV ULJKW"



$

, WKLQN WKDW V D IDLU DVVXPSWLRQ



4

'RHV KH FRXUW FRQWURYHUV\"



$

,Q P\ RSLQLRQ \HV



4

:K\ LV WKDW \RXU RSLQLRQ"




, JXHVV ZKDW

JLYHV \RX UHDVRQ WR WKLQN WKDW KH FRXUWV FRQWURYHUV\"
$

,Q WKH WLPH ZH ZHUH LQYROYHG LQ D



UHODWLRQVKLS WKHUH ZDV PXFK FRQWURYHUV\ ZLWK KLV UDGLR



VKRZ DQG KLV SHUVRQDO OLIH



4

&DQ \RX JLYH PH DQ H[DPSOH"



$

+H IRXJKW ZLWK IULHQGV KH IRXJKW ZLWK



FRPSHWLQJ UDGLR VWDWLRQV



VSHFLILFDOO\ ODZVXLW GXULQJ KLV VWLQW DW 6LULXV



GLVFXVVHG LW RQ WKH DLU

+H KDG RQH WKDW , UHPHPEHU
+H



4

:KLFK ODZVXLW ZDV WKDW"



$

, WKLQN LW ZDV RQH LQYROYLQJ D ZRPDQ QDPHG



%URRNH 6N\H



4

$QG WHOO PH MXVW D OLWWOH ELW DERXW WKDW



$

)URP ZKDW , UHPHPEHU VKH VXHG KLP IRU



IRUFLQJ KHU WR SHUIRUP D VH[ DFW RQ DLU

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




4

'LG VKH VXH KLP KHUH LQ 7DPSD"



$

, WKLQN VR \HV



4

'R \RX NQRZ ZKDW KDSSHQHG ZLWK WKDW FDVH"



$

, WKLQN KH VHWWOHG



4

'LG 0U &OHP KDYH DQ\ YLHZV DERXW SXEOLFLW\



IRU KLPVHOI"



$

<HV



4

:KDW ZHUH WKRVH"



$

, UHPHPEHU KLP VD\LQJ WKDW WKHUH LV QR VXFK



WKLQJ DV EDG SXEOLFLW\ DV ORQJ DV WKH\ VSHOO \RXU QDPH



ULJKW



4

$QG GXULQJ WKH WLPH WKDW \RXDOO ZHUH GDWLQJ



DQG PDUULHG ZDV WKDW NLQG RI D FUHHG WKDW KH RSHUDWHG



E\"



$

,Q P\ RSLQLRQ \HV



4

'HVFULEH ZKDW 0U &OHP LV OLNH DV D SHUVRQ



$

+H FDQ EH IXQ IXQQ\ JLYLQJ ORYLQJ

+H FDQ



EH HTXDOO\ PDQLSXODWLYH VHOILVK LQWLPLGDWLQJ DQG



KXUWIXO



4

7HOO PH DQ H[DPSOH RI KLP EHLQJ JLYLQJ



$

:KHQ KH FDUHV DERXW D VLWXDWLRQ KH ZLOO






GRQDWH PRQH\
4

/LNH WKH FKDULWDEOH VWXII KH WDONV DERXW RQ

WKH DLU"
$

&RUUHFW

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




$<HV



4:KHQ\RXKDGUXQLQWRKLPGLG%XEEDFRPHXS



DWDOO"



$1R



4<RXKDGPHQWLRQHGHDUOLHUWKDWGXULQJ%XEED V



UDGLRVKRZKHWDONVDERXWKLVSHUVRQDOOLIH:KHQKH



WDONVDERXWKLVOLIHRQWKHVKRZLVKHEHLQJWUXWKIXO"



$6RPHWLPHV



4%XWRWKHUWLPHVKH VQRW"



$&RUUHFW



4:DVWKDWWKHFDVHZKHQ\RXDOOZHUHGDWLQJ"



$,GRQ WNQRZ,ZRXOGDVVXPHLWZDVWKH



VDPH



4%XWWKHQLWZDVVRPHWLPHVWUXWKIXODQG



VRPHWLPHVQRWZKHQ\RXZHUHPDUULHG"



$&RUUHFW



4:KHQ\RXOLVWHQHGWRKLVVKRZKRZFRXOG\RX



WHOOLI%XEEDZDVEHLQJWUXWKIXO"



$,GLGQ WNQRZDOORIWKHWLPHXQWLO,ZDV



SHUVRQDOO\LQYROYHGLQDVLWXDWLRQKHVSRNHDERXW



46RHYHQZKHQ\RXZHUHPDUULHG\RXFRXOGQ W



WHOOZKHWKHURQHZD\RUDQRWKHUZKHWKHUKHZDVEHLQJ



WUXWKIXORQWKHDLUDWWLPHV"



$0RVWWLPHVQR



4:KHQ\RXDOOZHUHPDUULHGGLGGLG%XEED

5LHVGRUSK5HSRUWLQJ*URXS,QF  




HYHU GLVFXVV \RXUDOO V VH[ OLIH RQ WKH DLU"



$

<HV



4

-XVW LQ JHQHUDO WHUPV GR \RX UHFDOO ZKDW KH





VDLG"
$

1RW  , GRQ W UHFDOO HYHU\ RFFDVLRQ

, GR

UHPHPEHU VRPH GHWDLOV \HV



4

:KDW NLQG RI VWXII"



$

6WRULHV RI PH ZKDW , GLG



4

:KDW \RX GLG ZKHQ \RX ZHUH LQWLPDWH ZLWK KLP"



$

6RPHWLPHV \HV



4

$QG RWKHU WLPHV"



$

0D\EH MXVW JHQHUDO FRPPHQWV DERXW RXU VH[





OLIH
4

'LG KH HYHU GLVFXVV RQ WKH DLU ZKHWKHU

\RXDOO KDG DQ RSHQ UHODWLRQVKLS"



$

1RW WKDW , UHFDOO



4

'LG \RX HYHU DSSHDU RQ WKH VKRZ"



$

<HV



4

:KHQ \RX ZHUH RQ WKH VKRZ GLG \RX WDON DERXW



\RXU UHODWLRQVKLS ZLWK %XEED"



$

6RPHWLPHV



4

'LG \RX HYHU GLVFXVV \RXU VH[ OLIH ZLWK %XEED



RQ WKH DLU"



$

$V LW SHUWDLQHG WR KH DQG , , WKLQN VR



4

:DV LW \RXU LPSUHVVLRQ WKDW GLVFXVVLRQ RI

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  




4

6RUU\



$

, P QRW DZDUH LI %XEED HYHU WROG DQ\RQH WKDW





WKHUH PD\ KDYH EHHQ D FDPHUD LQ RXU EHGURRP
4

'R \RX NQRZ ZKR NQHZ KRZ WR RSHUDWH WKDW

FDPHUD"



$

2WKHU WKDQ PD\EH %XEED QR



4

$QG , WDNH LW IURP ZKDW \RX KDG LQGLFDWHG



HDUOLHU LQ WDONLQJ WR &KDUOHV \RX GLGQ W NQRZ KRZ WR



XVH WKH FDPHUD"



$

1R



4

'R \RX NQRZ ZKHWKHU WKH FDPHUD UHFRUGHG 



KRXUV D GD\"



$

, GRQ W NQRZ



4

6R \RX GRQ W NQRZ ZKHWKHU VRPHRQH DFWXDOO\



QHHGHG WR DFWXDOO\ VWDUW DQG VWRS WKH UHFRUGLQJ"



$

, GRQ W NQRZ



4

'R \RX NQRZ ZKHWKHU YLGHR WKDW ZDV EHLQJ



FDSWXUHG IURP WKH FDPHUD FRXOG EH ZDWFKHG ZKLOH LW ZDV



UHFRUGLQJ"



$

, P QRW DZDUH



4

'R \RX NQRZ ZKHWKHU WKH YLGHR WKDW ZDV



FDSWXUHG IURP WKDW FDPHUD ZDV DFWXDOO\ EHLQJ UHFRUGHG"



$

, GRQ W NQRZ



4

(DUOLHU \RX KDG WDONHG DERXW ZDWFKLQJ D GLVN



RI D VH[XDO HQFRXQWHU LQYROYLQJ \RX DQG 0U %ROOHD

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  

'R




05 *$,1(6

$VNHG DQG DQVZHUHG



05 +$5'(5

+H DFWXDOO\ DVNHG DERXW WKH



ILUVW HQFRXQWHU



DW LV 





%< 05 %(55<
4



05 *$,1(6
GLVFXVVHG DOUHDG\




0\ QRWHV LQGLFDWH WKDW ZDV
,I VKH UHPHPEHUV VKH FDQ

DQVZHU LW RQH PRUH WLPH , JXHVV




,W V OLNH RYHU WKH  IURP WKH ILUVW WR WKH

ODVW ZKDW SHULRG RI WLPH"




, WKLQN ZKDW KH V JHWWLQJ

7+( :,71(66

, GRQ W UHPHPEHU

%< 05 %(55<
4

'R \RX UHFDOO ZKHWKHU \RX DQG 0U %ROOHD HYHU

KDG D VH[XDO HQFRXQWHU DW %XEED V UDGLR VWDWLRQ"



$

<HV



4

'LG \RX"



$

$Q HQFRXQWHU



4

5HODWLYH WR WKH  LQ WLPH WR WKH RWKHU WKUHH



HQFRXQWHUV \RX KDG WDONHG DERXW ZLWK &KDUOHV HDUOLHU



ZKHQ ZDV WKDW RQH"



$

, GRQ W NQRZ LQ ZKDW RUGHU



4

:DV DQ\ERG\ HOVH DW WKH UDGLR VWDWLRQ"



$

%XEED



4

:DV WKDW VRPHWKLQJ WKDW KDSSHQHG DW QLJKW"



$

, GRQ W UHFDOO

5LHVGRUSK 5HSRUWLQJ *URXS ,QF  
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, $DURQ 7 3HUNLQV 5HJLVWHUHG 3URIHVVLRQDO
5HSRUWHU FHUWLI\ WKDW , ZDV DXWKRUL]HG WR DQG GLG
VWHQRJUDSKLFDOO\ UHSRUW WKH GHSRVLWLRQ RI
+($7+(5 &2/( IRUPHUO\ NQRZQ DV +($7+(5 &/(0 WKDW D
UHYLHZ RI WKH WUDQVFULSW ZDV UHTXHVWHG DQG WKDW WKH
WUDQVFULSW LV D WUXH DQG FRPSOHWH UHFRUG RI P\
VWHQRJUDSKLF QRWHV






, IXUWKHU FHUWLI\ WKDW , DP QRW D UHODWLYH
HPSOR\HH DWWRUQH\ RU FRXQVHO RI DQ\ RI WKH SDUWLHV
QRU DP , D UHODWLYH RU HPSOR\HH RI DQ\ RI WKH SDUWLHV
DWWRUQH\ RU FRXQVHO FRQQHFWHG ZLWK WKH DFWLRQ QRU DP ,
ILQDQFLDOO\ LQWHUHVWHG LQ WKH DFWLRQ




'DWHG WKLV WK GD\ RI -DQXDU\ 
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA
TERRY GENE BOLLEA professionally
known as HULK HOGAN,
Plaintiff,
Case No. 12012447CI-011
vs.
HEATHER CLEM; GAWKER MEDIA, LLC
aka GAWKER MEDIA; GAWKER MEDIA
GROUP, INC. aka GAWKER MEDIA;
GAWKER ENTERTAINMENT, LLC;
GAWKER TECHNOLOGY, LLC; GAWKER
SALES, LLC; NICK DENTON; A.J.
DAULERIO; KATE BENNERT, and
BLOGWIRE HUNGARY SZELLEMI
ALKOTAST HASZNOSITO KFT aka
GAWKER MEDIA,
Defendants.
______________________________________/
PLAINTIFF TERRY BOLLEA’S
OPPOSITION TO GAWKER’S, DENTON’S, & DAULERIO’S
MOTION FOR SUMMARY JUDGMENT
I. INTRODUCTION
The Motion for Summary Judgment filed by Defendants Gawker Media, LLC
(“Gawker”), Nick Denton, and A.J. Daulerio (collectively, the “Gawker Defendants”), despite its
length and more than 100 exhibits, glosses over the key facts and issues in this case that
ultimately will need to be resolved by a jury:
On October 4, 2012, Gawker posted on its flagship website, Gawker.com, a secretlyrecorded, explicit, pornographic video depicting the plaintiff, Terry Bollea (professionally
known as Hulk Hogan), engaged in a private sexual encounter in a private bedroom, and
depicting Mr. Bollea fully naked, aroused, and engaged in multiple sexual positions, with no
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aspect of the video blocked, blurred, pixelated or otherwise obscured (the “Sex Video”). Gawker
posted the Sex Video, and left it up on the Internet, knowing, and not caring, that Mr. Bollea was
unaware that he was recorded in the private bedroom, and also had not consented to its
distribution. On the contrary, he strenuously protested any publication whatsoever and put the
world on notice of the illegal filming. Gawker admitted that this was footage the public was “not
supposed to see.” The Sex Video was viewed by more than seven million (7,000,000) Internet
voyeurs, resulting in a massive, highly-intrusive, and long-lasting invasion of Mr. Bollea’s
privacy.
The individual defendants, Nick Denton and A.J. Daulerio, were directly involved in the
publication. In October 2012, Daulerio was Editor-in-Chief of Gawker.com. He received a 30minute recording of Mr. Bollea’s private sexual encounter, supervised the production of a one
minute and 41 second “highlight reel” (in his words), and published that Sex Video, along with
graphic commentary that he personally wrote, on Gawker.com. Nick Denton, Gawker’s founder
and CEO, was aware of and approved the publication of the Sex Video, and set the policies and
practices at Gawker that gave rise to its publication.
Shortly before the Gawker Defendants’ publication of the Sex Video, every single
member of the editorial staff at Gawker.com had received actual notice that Mr. Bollea had been
secretly filmed and was seeking criminal and civil prosecution of everyone involved in the
filming or distribution/publication of the sex tape. Also, within 24 hours of the Gawker
Defendants’ publication of the Sex Video, Mr. Bollea’s counsel sent Gawker two written cease
and desist communications. Gawker responded in writing that it would not remove the Sex
Video, and left it up at its website for millions to view.
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The Motion for Summary Judgment obfuscates a key distinction between Gawker’s
publication of the Sex Video itself, and its publication of Daulerio’s graphic commentary
relating to it:
Mr. Bollea’s complaint initially alleged claims arising out of both, however, Mr. Bollea
made clear in April 2014, and has done so consistently since that time, that he is no longer
pursuing a claim based on Daulerio’s “commentary.” Mr. Bollea does not seek, as Gawker’s
motion contends, any liability relating to the commentary. Moreover, Mr. Bollea does not seek to
prevent anyone (Gawker or anyone else) from commenting or discussing his relationship with
Heather Clem or the existence of a sex video. 1 Mr. Bollea seeks to hold Gawker accountable for
its publication of the Sex Video itself—showing the graphic video of him naked, aroused, and
having sexual intercourse. The video itself was not a matter of public concern; it was not
necessary to report the story about the existence of a sex tape involving Mr. Bollea and Ms.
Clem, and it was cruel, despicable, and a gross invasion of Mr. Bollea’s privacy.
There are at least nine triable issues of material fact, any one of which warrants a jury
trial:
1. There is a triable issue of fact concerning whether the Gawker Defendants’
publication of the Sex Video itself constitutes a matter of public concern.
Mr. Bollea’s journalism expert, University of Florida Journalism Professor Mike Foley,
explains in his affidavit that journalists routinely report stories without including visual
depictions that invade the privacy of news subjects. News stories about child pornography,
1

Daulerio’s commentary, nevertheless, is relevant to show that his and Gawker’s intent was to
harm Mr. Bollea, invade his privacy, and drive traffic to Gawker.com, rather than to engage in
legitimate discourse regarding a matter of legitimate public concern. Moreover, Gawker
admitted in the commentary accompanying its publication of the Sex Video that the video is
something “we aren’t supposed to see.” Thus, the Gawker Defendants admit the video itself is
not a matter of “public” concern.
3

allegations of surreptitious videotaping of locker rooms and restrooms, and celebrity sex tapes,
among other examples, are routinely reported in the news media without showing the actual
video footage. This way, the news gets reported, while privacy gets protected.
The actual video footage of Mr. Bollea naked, aroused, and having sex in multiple
positions, filmed without his knowledge or consent, was not and is not a matter of “public
concern.” The recording was of a private sexual encounter in a private bedroom. There is zero
evidence that Mr. Bollea knew about the recording at the time it was made, or that he consented
to the making or distribution of the Sex Video. Just the opposite, he aggressively sought to stop
its publication, both before and after Gawker posted the Sex Video. Gawker admitted it received
all of his notices. The Gawker Defendants also admitted that they did not care if he was
secretly filmed or protested its publication, before and after Gawker published it. Gawker also
admitted that it believed the Sex Video was surreptitiously recorded based on the footage in the
video itself.
Numerous other facts in the record support Mr. Bollea’s contention that the Gawker
Defendants’ publication of the footage of Mr. Bollea naked, aroused, and having sex in multiple
positions was not an attempt to inform the public on a “matter of public concern,” but rather a
product of Gawker’s business imperatives and dismissive attitude towards privacy:
x

Gawker’s Editor-in-Chief, Daulerio, instructed Gawker’s video editor to create a
“highlight reel” of the 30 minute sex video that Gawker received from its anonymous
source. Gawker then published the highlight reel that the video editor (and Gawker)
produced.

x

Gawker’s video editor also was instructed to include explicit footage of frontal nudity
and sexual activity in the Sex Video that would be published.

x

The headline that Gawker published for its story accompanying the Sex Video told
readers that the tape was “not safe for work” (“NSFW”) but that they should “watch it
anyway.” The story was given the metatag “NSFW,” which means it would be
displayed in search engine searches for “NSFW” material, so that it would more
easily be found by searching “NSFW.” According to Gawker’s own internal Style
4

Guide distributed to its writers, this “lead tag” is tremendously important because it
leads readers to the story.
x

Daulerio’s “commentary” that accompanied the Sex Video gave a “play-by-play”
account of the entire video of Mr. Bollea’s private sexual activity, and made clear
Gawker’s point that publishing the Sex Video was not supposed to be seen by
members of the public, but Gawker instructed them to “watch it anyway.” By
contrast, news is material that people are supposed to see.

x

Gawker’s internal communications show its executives bragging about how the Sex
Video, as well as a story containing paparazzi photos of Duchess Kate Middleton’s
bare breasts taken while with a telephoto lens, had driven record amounts of traffic
to the Gawker website, with the clear implication that Gawker’s revenues would go
through the roof.

x

Gawker’s revenues did in fact go through the roof—they doubled during the two
years following the publication of the Sex Video. 2

The evidence shows that the Sex Video’s purpose was not a “news” purpose, but rather to
attract visitors to the Gawker website by titillating them with pornographic content, and to reap
the financial rewards of those visitors.
2. There is a triable issue of fact concerning whether Mr. Bollea’s status as a public
figure who was asked about and discussed his private life in various forums makes
footage of him engaged in private sexual conduct a matter of public concern.
The Gawker Defendants make a pages-long argument that boils down to one sentence,
which we would paraphrase as follows: “Because Mr. Bollea is a celebrity who has been asked
about and has discussed his private life publicly, Gawker’s publication of a video of him fully
naked, aroused, and having sex in multiple positions, while in a private bedroom, is somehow a
matter of public concern as a matter of law.” The argument is nonsensical.
First, it eviscerates the distinction between reporting a story regarding sexual activity and
broadcasting pornographic footage of it.
2

See Jan. 28, 2015 Business Insider article, “Gawker Media Generated $45 Million In Net
Revenue Last Year And It’s Raising A $15 Million Round of Debt,” at page BOLLEA 004421,
depicting graph of Gawker’s revenue from 2010 through 2014. Bollea SUDF ¶211, Ex. 40.
5

Second, it ignores the central issue of consent. The right to privacy is not a right that is
forfeited simply because a person allows the public to learn about certain specific aspects about
one’s life.
Mr. Bollea does not deny that he has allowed the public to learn certain specific
aspects of his private life. However, Mr. Bollea emphatically denies that, in doing so, he
has somehow waived his right to prohibit the publication of a secret video of him, naked
and engaged in private sexual activity, in a private bedroom. Under the Gawker Defendants’
skewed version of privacy, any famous person who has ever spoken publicly about sex, nudity,
or going to the bathroom is powerless to stop a “peeping tom” with a video camera, or a video
website, from secretly recording and publishing private footage of the person naked, having sex,
or going to the bathroom. 3
If anything, the Gawker Defendants’ parade of sleazy gossip and innuendo, which they
submit in support of their Motion for Summary Judgment, proves precisely the opposite of their
point: all those media outlets that covered Mr. Bollea’s sex life, including even the National
Enquirer, at least had the decency not to broadcast the Sex Video or any part of it. All of them
understood that while the information relating to the romantic and sexual lives of celebrities
may be matters of public concern, the act of publishing secretly-recorded footage of a celebrity
naked and having sex in a private bedroom is not a matter of public concern.

3

The Gawker Defendants’ argument is analogous to arguments made about rape victims that
they supposedly forfeit their right to refuse consent to intercourse because they dress or act
“sexy.” Both arguments improperly conflate two different issues of consent, and argue that
consent for one thing (dressing or acting sexy, in the case of a rape victim; or discussing nudity,
sex, or going to the bathroom, in the case of an interview of a public figure) is consent for
everything (rape; or publication of secretly-filmed private footage). That is not the law, and it
could mean a wholesale end to privacy, and rape laws, if it were to become the law.
6

While other news outlets merely reported about the “Hulk Hogan sex tape” story—
Gawker exploited it for the purpose of driving maximum traffic to its website—by publishing
the Sex Video itself. Moreover, the purpose of the accompanying narrative was to goad readers
into viewing the footage by assuring them that the footage was explicit and they would get to
watch Mr. Bollea have sex, while at the same time admitting “it is something we’re not supposed
to see.”
3. There is a triable issue of fact concerning whether the decision to publish the explicit
footage of Mr. Bollea naked, aroused and having sexual intercourse is a matter of
“news judgment,” to be made by the news outlet itself, in its sole discretion.
There is no case or statute holding that news judgment is unlimited and bars all invasion
of privacy suits against the news media. Rather, the case law makes clear that it is not per se
necessary to publish a video of full frontal nudity and explicit sexual intercourse to report a story
about the existence of such a video. Thus, the Gawker Defendants’ decision to publish the Sex
Video does not constitute a protected news judgment. Rather, it is a jury issue whether its
publication was justified by the facts. It speaks volumes that every other news outlet rejected
the Gawker Defendants’ judgment and reported the story of the Sex Video, without publishing
the footage of nudity or sex.
Further, the Gawker Defendants are wrong in contending that it somehow matters that
only “nine seconds” of the one minute and 41 seconds that they published depicted sexual
activity. First, the Sex Video depicts a sexual encounter, all of which occurred in a private room
and all of which should have remained private. There is no privilege to broadcast what one does
in a bedroom before and after one has sexual intercourse; the entire 1 minute and 41 seconds
was private activity. Second, Mr. Bollea is depicted naked for 45 seconds of the footage
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published by Gawker, including the footage of him having sex. Thus, the Gawker Defendants
published at least five times as much footage constituting the grossest invasion of Mr. Bollea’s
most intimate activities as it claims it did. Third, even if only the nine seconds depicting oral sex
and sexual intercourse were considered, there is no law that permits a defendant to invade
someone’s privacy so long as the invasive content is only a small percentage of what is
published.
4. There is a triable issue of fact as to whether the public concern test required the
Gawker Defendants to block, blur, or otherwise “sanitize” the footage.
The Gawker Defendants admit that they had the option of blocking or blurring the
footage of Mr. Bollea, or publishing only portions of the Sex Video that did not show him naked
and having sex. The fact that they did not do this establishes, once again, that their goal was to
bring viewers to the site, and publishing footage of Mr. Bollea fully naked, aroused, and engaged
in oral sex and sexual intercourse in multiple positions was the means to that end.
5. The prior decisions on temporary injunction proceedings, without a full factual
record (and before any discovery at all had been conducted) do not have any
preclusive effect on the Motion for Summary Judgment proceedings.
The Gawker Defendants claim that the rulings in their favor on Mr. Bollea’s motions for
temporary injunctions somehow require that their Motion for Summary Judgment be granted.
Those rulings, however, were not rulings on the merits, and were based on undeveloped factual
records before any discovery at all had been conducted. Moreover, the Second District Court
of Appeal has repeatedly ruled that those rulings do not have preclusive effect here. Gawker
asked the Second DCA to stop this litigation based on the injunction orders, and that request was
dismissed. The factual record has now been fully developed and discloses numerous triable
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issues of fact on Mr. Bollea’s claims, including his central claim that his privacy was invaded
and the Gawker Defendants’ central defense that their publication of the Sex Video was a
“matter of public concern.” The temporary injunction rulings simply did not decide whether
there exist triable issues of fact, and are not relevant here.
*

*

*

There also are triable issues of fact as to the other claims in the case:
6. Intentional Infliction of Emotional Distress: The Gawker Defendants’ argument that
Mr. Bollea cannot recover on his intentional infliction of emotional distress claim because he
does not claim the kind of emotional distress damages that would require medical attention is
completely wrong and without merit—the Gawker Defendants confuse the intensity of
emotional distress with the type of emotional distress. There is no doubt that the Gawker
Defendants’ conduct would cause a reasonable person to suffer severe emotional distress, and
triable issues of fact exist on this point.
7. Violation of the Wiretap Act: The audio recording of Mr. Bollea and Ms. Clem having
sex is not a matter of public concern. The Gawker Defendants’ “good faith” claim is based on a
misreading of the holdings of cases to which they cite, as discussed in greater detail below.
8. Intrusion upon Seclusion: The law provides that this tort extends beyond physical
intrusions. The Gawker Defendants’ electronic intrusion gave seven million people a front row
seat in the bedroom to watch Mr. Bollea fully naked and having sex. That electronic intrusion of
seclusion is just as actionable as if the intrusion were physical.
9. Right of Publicity: The evidence supports a jury finding that the Gawker Defendants’
use of Mr. Bollea’s likeness was “commercial” in nature based on, among other things, their
expressed desire and clear efforts to use the Sex Video to drive maximum traffic to Gawker.com,
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and receive substantial financial benefits as a result, as well as the fact that Gawker succeeded in
that goal and doubled its traffic and revenues shortly after its publication of the Sex Video.
*

*

*

Gawker Defendants’ Motion for Summary Judgment is, at its core, an attempt to prevent
Mr. Bollea from having his day in court, to preclude a jury comprised of members of this
community from determining the many factual issues in this case relating to both liability and
damages, to deny Mr. Bollea his Constitutional right to a trial by jury, and to avoid holding
Gawker, Denton and Daulerio accountable for their tortious acts. Beyond that, the Motion for
Summary Judgment is an attempt to “turn the tables” on Mr. Bollea, put him “on trial,” and turn
this case into an assassination of Mr. Bollea’s character, and a detailed and extensive
examination of his private life, rather than what this case is and should be about: an inquiry into
Gawker Defendants’ invasion of Mr. Bollea’s privacy, misappropriation of his publicity rights,
and violation of the Wiretap Act; whether Gawker Defendants have a First Amendment privilege
to invade his privacy in the way that they did; and calculation of Mr. Bollea’s damages if his
claims are proven and the Gawker Defendants’ defenses are not.
The Gawker Defendants’ conduct in this lawsuit also is a warning shot to anyone who
might consider attempting to prevent his or her private sexual activity from being broadcast to
the world. The Gawker Defendants’ position is that the decision to violate anyone’s privacy is
left solely up to them, and pursuant to their aggressive litigation tactics, anyone who seeks to
enforce their privacy rights will have their entire private life “put on trial” by Gawker as
punishment. If summary judgment is granted here, Americans will have only so much privacy as
the CEO of Gawker decides to give us. When Gawker’s CEO, Nick Denton, was asked whether
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Gawker sets “a lower value on privacy than most people do,” he responded, “I don’t think people
give a f*ck, actually.”
The motion should be denied, and the case should proceed to a jury trial on July 6.
II. STATEMENT OF FACTS 4
The Defendants: Gawker, Denton & Daulerio and Their Philosophy on
Journalism Ethics
Gawker Media, LLC, the company founded and run by Defendant Nick Denton, operates
eight websites focusing on different interest areas ranging from sports to cars to women’s issues.
Gawker.com is its flagship website, described by a Gawker editor as a “tabloid at heart,” and,
according to Nick Denton, a website that adheres to the tagline: “without access, favor or
discretion.” Bollea SUDF ¶¶149–150. The writing style is admittedly “sexual” and “mean.”
Bollea SUDF ¶150. The subjects it covers, according to former Managing Editor, Emma
Carmichael, amount to “yellow journalism” and, according to Master Lecturer of Journalism at
the University of Florida, Professor Mike Foley, constitute “pornography.” Bollea SUDF
¶¶151–152.
Professor Foley explains in his expert report that journalists are ethically bound to
“minimize harm” to the subjects about whom they report. Bollea SUDF ¶152. Gawker,
however, does not believe in journalism ethics. Its stories pay no regard to whether they will
cause harm.
Gawker’s total disregard for ethical journalism originates from the top, namely, its CEO
and founder, Defendant Nick Denton. The Washington Post quoted Denton as saying: “We don’t

4

Mr. Bollea files herewith a Statement of Disputed and Undisputed Facts in Opposition to
Gawker Defendants’ Motion for Summary Judgment (“Bollea SUDF”), as well as a separate
Confidential Statement of Disputed and Undisputed Facts (“Bollea Conf. SUDF”), which
includes those facts that have been designated as “confidential” under the Agreed Protective
Order entered in this action on July 25, 2013.
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seek to do good. We may inadvertently do good. We may inadvertently commit journalism.
That is not the institutional intention.” Bollea USDF ¶153. 5
Denton further described his philosophy at his deposition:
I believe in total freedom and information transparency. I want everybody to
know everything. And I think society, this country that I moved to will be better
off if we could talk freely about everything. So that’s – I’m an extremist when it
comes to that.
Bollea SUDF ¶155.
In an interview with Playboy magazine, Denton was asked: “Is it possible you set a
lower value on privacy than most people do?” His response: “I don’t think people give a f*ck,
actually.” Bollea SUDF ¶156.
A.J. Daulerio was Gawker.com’s Editor-in-Chief and fulfilled and executed the company
philosophy: to make sure everybody knew everything. Before becoming Editor-in-Chief of
Gawker.com, Daulerio was Editor-in-Chief at Deadspin (Gawker’s sports site). In addition to
being the architect of the gross invasion of Mr. Bollea’s privacy that is the subject of this case:
x

A.J. Daulerio, on a Gawker website, linked readers to where they could view the
secretly-filmed footage of ESPN reporter Erin Andrews naked in her private hotel
room, recorded by a peeping tom. That recording was found to constitute a crime,
and the peeping tom was sentenced to 2.5 years in prison. Bollea SUDF ¶ 158.

x

Even Emma Carmichael, the Managing Editor of Gawker.com at the time of the
posting of the Sex Video, admitted when asked about the Erin Andrews story: “I
likely would not have included the link. . . . I don’t think the video is needed to
illustrate that point in this case.” Bollea SUDF ¶158. In other words, the
publication of the secret recording of her naked was not needed to tell the story that

5

“The whole point of the company is that we trust our reporters to be smart and judicious
without having to adopt the ethical pretense that what they’re doing is anything but a sort of
professionalized rudeness.” -- Tommy Craggs, Executive Director of Deadspin, Gawker’s sports
website (Bollea SUDF ¶154); “Journalism ethics is nothing more than a measure of the
scurrilousness your brand will bear.” -- Tommy Craggs (Bollea SUDF ¶154); “Journalism ethics
are the same as plumber ethics.” -- John Cook, former Editor-in-Chief of Gawker.com, current
Executive Editor for Investigations at Gawker Media (Bollea SUDF ¶154).
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Erin Andrews had been secretly filmed naked. For the same reason here, the Gawker
Defendants’ publication of the Sex Video was not necessary to tell the story about
Mr. Bollea, the Clems and the secret filming of him naked and having sex.
x

A.J. Daulerio once posted an explicit video of a young and extremely intoxicated girl
being sexually assaulted on the floor of a men’s bathroom in a bar in Indiana, lying in
a pool of urine. Bollea SUDF ¶ 159. Daulerio admitted that the young girl may have
been raped based on her high level of intoxication. Id. When the girl and her father
pleaded with Daulerio and Gawker’s legal team to remove the video, Gawker
responded: “This is a news story, and completely newsworthy. It’s the truth, which
can be hurtful, granted, but one’s actions can have unintended consequences . . . we
believe that we are publishing this legitimately and as such, we will not remove the
clip.” Id.

x

Gawker published private footage of actor Eric Dane in a hot tub with his wife,
actress Rebecca Gayheart, and a female friend of theirs (topless but not having sex).
Bollea SUDF ¶160.

x

Gawker published photos of Kate Middleton sunbathing topless taken by a paparazzo
with a telephoto lens. Bollea SUDF ¶ 161

x

A.J. Daulerio and Gawker paid $12,000 for an alleged photo of NFL quarterback
Brett Favre’s penis and published it. Bollea Conf. SUDF ¶162.

If it were up to the Gawker Defendants, there would be no privacy in America—
everyone’s secrets would be exposed, the intimate details of their lives would be fully
published—and everyone would gather at Gawker to mock, ridicule, and gawk at what
previously was confined to private conversations and closed bedroom doors. In other words, if it
were up to Gawker, all walls would become windows, and no privacy would exist anywhere.
David Carr, who covered media for The New York Times, analogized Gawker to a group
of junior high school girls:
There was a group of ninth grade girls who knew everything, who saw
everything, who said everything, the mean girls who just you know ran the show
and laid waste to everyone they saw. That’s Gawker. They rule the playground.
Bollea SUDF ¶163. Gawker’s efforts to lay waste to everyone in their path is not journalism; it
is, as Mr. Carr put it, “disgusting” and “despicable.” Id. University of Florida Journalism
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Professor Mike Foley agrees. Id. Foley says Gawker’s practices are “not journalism;” they are
“pornography.” Bollea SUDF ¶152.
Gawker’s Focus on Driving Traffic to Its Site
At Gawker, the focus is on generating traffic. In the reception area of Gawker’s offices
looms the “Big Board”—a large screen monitor “that shows the most popular stories throughout
the blog network in a given day or minute.” Bollea SUDF ¶164. Carmichael testified that the
Big Board is (and was) visible on the computer screens of the editorial staff at Gawker. Id.
Unlike most news websites, every Gawker story prominently lists the number of visitors who
viewed the story. Id. The obvious purpose is to instill in each writer and editor the need to drive
maximum possible traffic to the Gawker sites—in order to generate the maximum possible
revenue and profits.
According to Denton, sex brings traffic, or, as he puts it: “Scandal sells. . . . The staples
of old yellow journalism are the staples of new yellow journalism: sex, crime; and, even better,
sex crime.” Bollea SUDF ¶165. These are the kind of stories that Denton says cause advertisers
to “shower [Gawker] with dollars” because they draw in unique viewers. Bollea SUDF ¶165.
Gawker’s disdain for journalism ethics, coupled with its insatiable appetite for traffic,
revenues and profits is the reason we are here today. It is that sinister combination that makes
Gawker unique among news organizations—no other news outlet aired any nudity or sexual
content from the secretly-filmed, illegal recording of Mr. Bollea.
The Surreptitious and Illegal Recording of Mr. Bollea
Throughout the past two years of discovery, the Gawker Defendants have tried to find
support for their conspiracy theory that Mr. Bollea somehow was “in on” the filming and release
of the Sex Video, supposedly as a way to enrich himself or advance his career. That theory is
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baseless, and always has been. After deposing all of the people involved in the video, and others
peripheral to it as well, the Gawker Defendants have uncovered zero evidentiary support for this
conspiracy theory because it simply is not true.
The testimony of Bubba Clem, Heather Clem and Terry Bollea is consistent on this point.
All three testified that the sexual encounter between Mr. Bollea and Ms. Clem was not Mr.
Bollea’s idea. Bollea Conf. SUDF ¶166. Rather, Mr. Bollea was at a very low point in his life;
he was physically, emotionally and legally separated from his wife, who made clear their
marriage was permanently over and who had gone to live somewhere else. Bollea Conf. SUDF
¶167. When Mr. Bollea was at his most vulnerable, in mid-2007, the Clems lured Mr. Bollea
into a sexual encounter with Heather in their private bedroom (Bollea Conf. SUDF ¶167), and
caused him to be filmed without his knowledge. Bollea Conf. SUDF 168–169. Bubba Clem
later downloaded the secretly-recorded footage onto a disc and took it to his office at the radio
station. Bollea SUDF ¶168.
Every percipient witness with knowledge in this case has consistently testified that Mr.
Bollea did not know that he had been filmed, did not know of the existence of a video of the
encounter, and did not authorize the release or distribution of any such video. Bollea Conf.
SUDF ¶¶168–169.
The Early Reports of a Sex Video, and Mr. Bollea’s Early Public Statements
that He Was Illegally Recorded
In March and April of 2012, rumors of a possible “Hulk Hogan sex tape” surfaced.
Bollea SUDF ¶170. Mr. Bollea wanted it known, and told the press in no uncertain terms, that
any such footage was secretly recorded illegally, that he knew nothing about it, never
authorized it, and wanted the video never to “see the light of day.” Id.
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Gawker itself was aware of Mr. Bollea’s statements, because every member of the
editorial staff at Gawker.com received the following press reports from emails to the Gawker
Tips account on: March 7, 2012 (“Hulk Hogan says the sex tape being shopped to porn
companies was ‘secretly filmed’ WITHOUT his permission…and claims the footage is nothing
less than an ‘outrageous invasion of privacy.’… Hulk’s lawyer David Houston has released a
statement … saying … ‘We will take all necessary steps to enforce both civil and criminal
liability.’”); March 8, 2012 (“The former WWE star says he was taped, and the video is being
distributed, without his knowledge of the taping or permission to distribute it”); March 8, 2012
(“[Hulk] was adamant that he had no idea he was being taped and he would go after the people
behind the tape both civilly and criminally . . . Hulk and his lawyer could not have been clearer
on TMZ Live yesterday . . . they don’t want that tape to see the light of day”); March 12, 2012
(“Hogan says [the] tape was made without his knowledge”); and April 26, 2012 (“Hulk Hogan is
freaking OUT over screen grabs of his alleged sex tape that have leaked onto the Internet”).
Bollea SUDF ¶171. Gawker’s Managing Editor in March/April 2012, Emma Carmichael,
confirmed that every member of Gawker’s editorial staff, including all editors and all writers,
received these Gawker Tips emails. Bollea SUDF ¶171.
The Gawker Defendants’ Receipt of the Illegally Recorded Sex Video
In late September 2012, A.J. Daulerio was approached via email by talent agent Tony
Burton of Buchwald & Associates in New York about whether he was interested in a video of
“Hulk Hogan” having sex. Bollea Conf. SUDF ¶172. Notwithstanding Gawker’s actual
awareness that the video had been illegally recorded, illegally obtained, illegally shopped to
third parties, and Mr. Bollea and his attorney were aggressively pursuing both criminal and civil
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remedies against everyone involved—Defendant Daulerio expressed immediate interest in the
video.
The video arrived in the mail from an anonymous source. Bollea Conf. SUDF ¶173.
Once the video arrived at Gawker’s offices, Gawker employees immediately started watching it
and commenting on it. Bollea SUDF ¶ 174; Bollea Conf. SUDF ¶174. Gawker produced
internal e-mails and instant messages of its employees making fun of Mr. Bollea, including his
genitals, and making cruel comments about the Sex Video. Bollea SUDF ¶ 174; Bollea Conf.
SUDF ¶174. The inter-office commentary undermines Gawker’s contention that its purpose in
publishing the video was to inform the public and report “the news.” The matter was an office
joke to Gawker, with no consideration to the people whose lives hung in the balance.
Gawker.com’s Managing Editor at the time, Emma Carmichael, testified that she was the
first person to watch the video at Gawker:
Q. Was it assumed at Gawker that [Terry Bollea] did not approve the release of
the sex video?
A. Yes.
...
Q. The camera was from a very high point of view, correct?
A. Yes.
Q. And the camera appeared to be fairly far away from the bed, correct?
A. As best as I could recall, yes.
...
Q. Of the video that you saw, did you ever see Hulk Hogan or the female look
into the camera?
A. From what I saw, no, they did not.
Bollea SUDF ¶¶175–176.
The video contains no indication that Mr. Bollea was aware of a camera present. Editorin-Chief A.J. Daulerio admitted this during his deposition: “Q. . . . Have you ever seen any
evidence that Hulk Hogan knew at the time of the encounter that that encounter was being
videotaped? A. No.” Bollea SUDF ¶177. The video was shot from an angle above and far
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away from the bed, as if from a camera at or near the ceiling, and the footage appeared to be
from a surveillance camera. Bollea SUDF ¶176. But those facts made no difference to
Gawker’s editorial decision-making. A.J. Daulerio testified that he saw no difference between
someone being surreptitiously recorded and someone who voluntarily recorded himself having
sex, and further testified that he would have published the Sex Video even if he knew
definitively that it was surreptitiously recorded without Mr. Bollea’s consent. Bollea SUDF
¶178
The Gawker Defendants’ Production of the Highlight Reel
Despite knowing the illegal circumstances under which the footage was recorded and
distributed, and despite the mysterious circumstances surrounding the anonymous receipt of the
video:
x

No one at Gawker contacted Terry Bollea, or his lawyer, David Houston, or Heather or
Bubba Clem–presumably because Gawker knew they would not give permission to
publish (Bollea SUDF ¶179); and

x

No one at Gawker blocked, blurred or pixilated Mr. Bollea’s and Heather Clem’s private
parts or sexual acts before broadcasting them to the world–even though Gawker admits it
had the ability to do so (Bollea SUDF ¶180).
The Gawker Defendants instead edited the video to include footage of each of Mr.

Bollea’s and Heather Clem’s multiple sexual positions, sexual acts, their oral sex, and Mr. Bollea
aroused. Bollea SUDF ¶181. Gawker editors A.J. Daulerio and Emma Carmichael expressly
instructed video editor Kate Bennert to include explicit footage of Mr. Bollea having sex, and
to include footage of Mr. Bollea aroused. Id.
Gawker did not, as it argues, show “only enough” of the sex tape to prove to the audience
that the tape existed, and included sex. A pixilated still, or a pixilated one or two seconds of
footage, would have accomplished that goal, if Gawker had such a goal. On the contrary,
Gawker created a “highlight reel”—the very term used by Editor-in-Chief A. J. Daulerio to
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describe the video that he and his staff produced and broadcast to the world. Bollea Conf. SUDF
¶182. The Sex Video contains one minute and forty-one seconds of a private sexual encounter,
including 45 second of Mr. Bollea naked—as Harvard Professor Leslie John put it, the preamble,
the sexual acts themselves, and the denoument. Bollea SUDF ¶183; Bollea Conf. SUDF ¶183.
The Gawker Defendants’ Publication of the Sex Video Violated Journalism’s
Ethical Rules and Guidelines
On October 4, 2012, Gawker did what no other news outlet or website had done, although
several outlets reported on the alleged contents of the video: Gawker published the Sex Video.
Journalism Professor Mike Foley, a Master Lecturer at the University of Florida and a
former award-winning reporter, editor, and senior executive at the St. Petersburg Times (now the
Tampa Bay Times), states in his affidavit, based on his 40 years of journalistic experience, that:
(1) While the story that Mr. Bollea had sex with Heather Clem and that a sex tape existed
was news, the publication of the actual content of the Sex Video was not newsworthy—rather, it
was “pornography.” Bollea SUDF ¶¶152, 184.
(2) Journalists routinely avoid publishing material that is invasive of people’s privacy
unless absolutely necessary to tell the story. Bollea SUDF ¶185.
(3) Where such material is necessary to the story, journalists use the least invasive
material available. Id.
(4) Specifically, where stories involve video footage of persons in the nude in private
settings (such as stories of women who were secretly recorded in locker rooms), journalistic
outlets never run the footage. Bollea SUDF ¶186.
(5) It was not necessary for Gawker to publish the Sex Video to tell the story of its
existence and the circumstances surrounding it. Bollea SUDF ¶187.
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Further, former Editor-in-Chief of Gawker.com, Defendant Daulerio himself admitted
under oath that the inclusion of footage of Mr. Bollea’s penis was not newsworthy. Instead, it
was included merely to “add color” to Mr. Daulerio’s “commentary.” Bollea SUDF ¶188.
The so-called “commentary”—entitled “Even for a Minute, Watching Hulk Hogan Have
Sex in a Canopy Bed is Not Safe For Work But Watch it Anyway”—reads like lurid voyeurism,
not news. It includes: (1) a headline that directs readers to watch the Sex Video; (2) an
admission that when readers watch famous people have sex, they are “shameless voyeurs and
deviants;” (3) an admission that “we are not supposed to see” the Sex Video; (4) a graphic
description of the sex acts and positions of Mr. Bollea and Ms. Clem; (5) a graphic description of
Mr. Bollea aroused; (6) a graphic description of the noises made by Mr. Bollea at the point of
climax; (8) and an admission that the Sex Video contains “not safe for work” content (a common
Internet description of pornographic content). Bollea SUDF ¶189–192. 6 None of these
descriptions of Mr. Bollea constitute a matter of public concern. The private nature of the acts
(nudity and sex), the private location (a private bedroom), the secret filming of Mr. Bollea, and
the admission by Gawker and Daulerio that it is something we are “not supposed to see” is
overwhelming evidence of the private nature of the Sex Video, and therefore not a matter of
“public concern.” Likewise, the commentary is not, as Gawker contends, commentary on Mr.
Bollea’s public image, or his relationship with Ms. Clem, or his relationship with his ex-wife
Linda, or his sex life generally, or for that matter commentary on any of the interviews or
press coverage of Mr. Bollea, copies of which were attached to Defendants’ Motion for
Summary Judgment. Rather, the commentary is simply gratuitous descriptions of sex and

6

The tag NSFW (“not safe for work”) was included so it would show up in search engine
searches when Internet users searched for that type of content (i.e., pornography, not news).
20

admissions that it is something that people are “not supposed to see”—as opposed to news,
which is something that people are supposed to see.
Gawker Refuses to Remove the Highlight Reel
Mr. Bollea swiftly reacted to the publication of the Sex Video. His counsel wrote
Gawker, stating that the video was surreptitiously recorded, released without his consent, and
that the continued publication of it was offensive and harmful to Mr. Bollea, and demanded its
removal. Bollea SUDF ¶193; Bollea Conf. SUDF ¶193. Gawker refused to take the Sex Video
down, and Defendant Denton (founder and CEO) called Mr. Bollea’s pleas to his humanity “not
persuasive.” Bollea SUDF ¶194.
After filing this lawsuit, Mr. Bollea moved for a temporary injunction from this Court,
and the Court entered an order enjoining the publication of the Sex Video and the accompanying
“commentary.” Gawker refused to comply with the Court’s order. Instead, Gawker published a
story entitled “A Judge Told Us to Take Down Our Hulk Hogan Post. We Won’t.” Bollea SUDF
¶195. As the headline promised, Gawker refused to remove the commentary in violation of the
court order, and though it did remove the Sex Video from Gawker.com, it simultaneously added
a link to the same Gawker-edited Sex Video at a third party site, directing viewers to continue to
watch the court-enjoined Sex Video. Bollea SUDF ¶196. Although the temporary injunction
order eventually was reversed, Gawker never even pretended to obey it when it was in force,
choosing instead to continue to violate Mr. Bollea’s privacy.
Perhaps even more egregious, during the course of this litigation, the Gawker Defendants
threatened through their counsel to publish additional footage of Mr. Bollea having sexual
intercourse. Bollea SUDF ¶197. Emma Carmichael also testified at her deposition that a second
sex video of Mr. Bollea was edited and produced by Gawker, but has not yet been published to
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Gawker.com. Bollea SUDF ¶198. The Gawker Defendants’ threat hangs like the Sword of
Damocles over Mr. Bollea, as he continues to seek to protect his privacy and seek appropriate
remedies for the Gawker Defendants’ 2012–2013 violation of his privacy.
Gawker Generates Traffic, Revenues and Profits as Mr. Bollea Suffers Extreme
and Continued Distress
From October 4, 2012 through April 25, 2013, at least 5.35 million unique visitors
flocked to the Gawker.com webpage. Bollea SUDF ¶199. At least 2.5 million people watched
the Sex Video at Gawker.com (Bollea SUDF ¶200); and an additional 4.5 million people
watched the same Gawker-produced Sex Video at other websites (mostly porn sites) that had
lifted the video from Gawker.com, for a total of at least 7 million total views. Bollea Conf.
SUDF ¶201. The Sex Video generated the second-most page views of any Gawker.com story in
2012, and spiked Google searches for the term “Gawker” (not Hulk or Hogan sex tape) to their
highest level throughout the history of Gawker.com, both past and present. Bollea SUDF ¶202.

(Bollea SUDF ¶202; Ex. 50_C to Aff. of K. Turkel, Esq.).
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Gawker used the Sex Video as a form of advertisement for Gawker—a way to bring
users into the Gawker universe where they could then become available to Gawker’s advertisers
and generate revenue and profits for Gawker. Bollea SUDF ¶203. The Gawker Defendants’ sex
tape expert, Kevin Blatt, testified that advertising revenue is generated by publishing a celebrity
sex tape on a website, even if the celebrity sex tape is posted for free. Bollea SUDF ¶204. Blatt
himself has used a celebrity sex tape to promote traffic to a website, much like the Gawker
Defendants did here. Bollea SUDF ¶204.
Gawker advertised the Sex Video on its Facebook page in what its own expert witness
conceded was an attempt to draw traffic to the Gawker site. Bollea SUDF ¶205; Bollea Conf.
Conf. SUDF ¶205. Gawker’s expert witness further conceded that Gawker used the Sex Video
as a form of viral marketing to generate additional viewers. Bollea Conf. SUDF ¶205.
According to Gawker’s corporate designee, COO Scott Kidder, Gawker had an employee
bonus program tied to traffic and paid the maximum possible employee bonus to Gawker
employees during the month of October 2012 because of the traffic generated by the Sex Video.
Bollea SUDF ¶206. Denton and Daulerio admitted that, if the story had been published without
the Sex Video, it would have generated significantly less traffic. Bollea SUDF ¶207. Thus,
showing pornographic footage of Mr. Bollea naked and having sex was the only way to generate
the traffic that Gawker sought. Daulerio agreed that “sex sells” and brings traffic to websites,
and that without the Sex Video, there would have been less traffic. Bollea SUDF ¶207.
Denton bragged that the publication of the Sex Video, along with Gawker’s earlier
publication of the surreptitiously-taken photos of Duchess Kate Middleton’s breasts, boosted
daily U.S. traffic to Gawker.com to over one million users per day for the first time ever
(stating Gawker “scored with royal breasts and Hulk sex” and boasting about the huge traffic
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those stories brought to Gawker.com). Bollea SUDF ¶208. Gawker’s corporate designee, COO
Scott Kidder, further conceded that the publication of the Sex Video could produce revenue for
Gawker by bringing new, repeat visitors to Gawker.com who read other articles with advertising.
Bollea SUDF ¶209; see also Bollea SUDF ¶210 (Kuntz Tr. 133:13–22: “From an advertising
perspective, if I knew that those five million people that visited the site were ultimately going to
be people that came back to the site time and time again is what we call repeat visitors or
readers and they visit certain sections of the site that we have an opportunity to monetize, then
yes, there could be some value there.” (emphasis added)).
While Gawker reaped the benefits of the increased traffic, revenue, profits and worldwide
attention, Mr. Bollea faced a firestorm caused by Gawker’s invasion of his privacy. Among
other things, tabloid media speculated (falsely) that he was involved in “shopping” his own tape.
The Gawker Defendants’ contention that Mr. Bollea’s interviews with the press—largely to
correct false stories about the sex tape—somehow evidence Mr. Bollea’s own supposed “lack of
concern for his privacy,” and “supposed desire to talk publicly about his sex life,” is a gross
mischaracterization of the evidence, and also highly offensive—adding insult to injury. Mr.
Bollea’s media appearances were intended to prevent further release of the Sex Video, and to
quell speculation in published reports that he supposedly had something to do with the release of
the Sex Video. Bollea SUDF ¶212. He had little choice but to agree to interviews about the Sex
Video, both in Spring 2012 when reports surfaced that a “sex tape” was “being shopped,” and
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again in October 2012 after Gawker had released the Sex Video. 7 Mr. Bollea testified at his
deposition that giving these interviews was embarrassing to him, as they would be to anyone.
Bollea Conf. SUDF ¶213.
Moreover, in October 2012, Mr. Bollea had been scheduled months in advance for a
media tour to promote a pay-per-view wrestling event called “Bound for Glory” and was
contractually obligated to do so. Bollea SUDF ¶214. Thus, he faced a choice of having the sex
video torpedo his career, or comply with his contractual obligations. He reluctantly went on the
tour and was asked about the Sex Video as well as the pay-per-view wrestling event, though he
dreaded questions about the former and wanted to talk about the latter. Bollea Conf. SUDF
¶214.
Mr. Bollea suffered a breakdown as a result of the publication of the Sex Video. He
testified that it destroyed his life. He could not function, sleep, eat, or think straight. Bollea
Conf. SUDF ¶215. Gawker’s release of the Sex Video was the most stressful situation Mr.
Bollea ever faced in his life. Bollea Conf. SUDF ¶216. Mr. Bollea has cried, worried about its
impact on his children, and its impact on his current marriage, and he often is confronted by
strangers in public who have seen the Sex Video and try to engage him in conversation about it,
often with his wife and/or children present. Bollea Conf. SUDF ¶217.

7

First Amendment privileges that make it difficult for public figures such as Mr. Bollea to sue
for defamation are premised specifically on the fact that public figures have a media platform to
correct false information that is being disseminated. Curtis Publishing Co. v. Butts, 388 U.S.
130, 156 (1967) (“[T]he issue of who is a public figure turns on who has access to the means of
counterargument to be able ‘to expose through discussion the falsehood and fallacies’ of the
defamatory statements.”). By analogy, Mr. Bollea cannot and should not be faulted for using the
media to correct false stories and stop the further dissemination of the Sex Video. In other
words, his doing so should hardly serve as a waiver of his sexual privacy rights—as Gawker
contends.
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III. ARGUMENT
A. Standard for Summary Judgment
Under Florida law, summary judgment is proper only if, based upon examination of
admissible evidence, no genuine issue of fact exists and the movant is entitled to judgment as a
matter of law. Fla. R. Civ. P. 1.510; Volusia County v. Aberdeen at Ormond Beach, L.P., 760
So.2d 126, 130 (Fla. 2000).
A “material fact,” for summary judgment purposes, is a fact that is essential to the
resolution of the legal questions raised in the case. Continental Concrete, Inc. v. Lakes at
La Paz III Ltd. Partnership, 758 So.2d 1214, 1217 (Fla. 4th DCA 2000). “The burden to
conclusively prove the nonexistence of a material fact is on the moving party.” Id.
The Court must take all facts that the opposing party states as true, and must draw all
reasonable inferences in his favor. Bradford v. Bernstein, 510 So.2d 1204, 1206 (Fla. 2d DCA
1987). The Court may not try or weigh facts on a motion for summary judgment. Id. “If the
record reflects the existence of any genuine issue of material fact, or the possibility of an issue,
or if the record raises even the slightest doubt that an issue might exist, summary judgment is
improper.” Christian v. Overstreet Paving Co., 679 So.2d 839, 840 (Fla. 2d DCA 1996)
(emphasis added). “On a motion for summary judgment, unless and until material facts at issue
presented to the trial court are so crystallized, conclusive, and compelling as to leave nothing for
the court’s determination but questions of law, those facts, as well as any defenses, must be
submitted to the jury for its resolution.” Dreggors v. Wausau Insurance Co., 995 So.2d 547, 550
(Fla. 5th DCA 2008).

26

B. There are triable issues of fact as to whether the Sex Video itself is a matter of
public concern.
Gawker argues that, as a matter of law, the Sex Video is a matter of public concern. In
making this argument, Gawker misstates the law and conflates reporting about Mr. Bollea’s sex
life with publishing actual footage of Mr. Bollea fully naked and having sex.
Scholars have long recognized the importance of legal protections for the most intimate
areas of our life. Samuel Warren and Louis Brandeis (who became a Justice of the United States
Supreme Court) stated in their seminal HARVARD LAW REVIEW article, The Right to Privacy:
“Gossip . . . has become a trade, which is pursued with industry as well as effrontery. To satisfy
a prurient taste the details of sexual relations are spread broadcast in the columns of the daily
papers.” Warren & Brandeis, The Right to Privacy, 4 HARV. L. REV. 193, 196 (1890). “The
common law has always recognized a man’s house as his castle, impregnable, often, even to his
own officers engaged in the execution of its command. Shall the courts thus close the front
entrance to constituted authority, and open wide the back door to idle or prurient curiosity?” Id.
at 220. Moreover, law scholar Lance Rothenberg wrote: “In Western society, one of the most
fundamental and universal expectations of privacy involves the ability to control exposure of
one’s body.” Rothenberg, Re-Thinking Privacy: Peeping Toms, Video Voyeurs, And the Failure
of Criminal Law to Recognize a Reasonable Expectation of Privacy in the Public Space, 49
AMERICAN UNIV. L. REV. 1127, 1135 (2011).
These important privacy concerns are balanced against the freedom of the press to report
matters of legitimate public concern. This balance has been struck by the courts in the form of
the “public concern” test (also sometimes called “newsworthiness”), which allows individuals to
bring actions for an invasion of privacy, but restricts them when a journalist is reporting a matter
of legitimate public concern.
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It is well-established that the public concern test is ordinarily a question for the jury.
See e.g., Times-Mirror Co. v. Superior Court, 244 Cal. Rptr. 556, 564 (Cal. Ct. App. 1988)
(newsworthiness “is a question to be answered by the jury”); Virgil v. Sports Illustrated, 424
F.Supp. 1286, 1290 (S. D. Cal. 1976) (holding “newsworthiness is an issue dependent on the
present state of community mores and, therefore, particularly suitable for jury determination”);
Capra v. Thoroughbred Racing Ass’n of North America, Inc., 787 F.2d 463, 464 (9th Cir. 1986)
(jury must weigh issue of newsworthiness). The matter is a jury question because of the
complex array of factors that comprise a determination that a matter is one of legitimate public
concern. See Kapellas v. Kofman, 459 P.2d 912, 922 (Cal. 1969) (California Supreme Court
holding: “In determining whether a particular incident is ‘newsworthy’ and thus whether the
privilege shields its truthful publication from liability, the courts consider a variety of factors,
including the social value of the facts published, the depth of the article’s intrusion into
ostensibly private affairs, and the extent to which the party voluntarily acceded to a position of
public notoriety.”). For summary judgment to be appropriate, the Gawker Defendants must
establish that no reasonable juror could find their publication of the Sex Video to be anything
other than a matter of legitimate public concern. They have not done so.
Despite all attempts by the Gawker Defendants to obscure it, the law is clear that
pornographic footage taken from sex tapes is the quintessential example of speech that is not a
matter of legitimate public concern. In Bartnicki v. Vopper, 532 U.S. 514, 533 (2001), the
Supreme Court announced protections for journalists who publish illegal recordings on matters
of public concern, but declined to extend constitutional protection for disclosure of the contents
of illegal recordings of “domestic gossip or other information of purely private concern.”
Further, a majority of the Justices of the United States Supreme Court expressly exempted
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celebrity sex videos from constitutional protection as matters of public concern. Id. at 540
(Breyer, J., concurring) (stating that a case involving the broadcast of a celebrity sex tape
constitutes a “truly private matter” not protected by the First Amendment); 8 id. at 541
(Rehnquist, C.J., dissenting) (taking position that disseminating the contents of illegal recordings
is not protected by the First Amendment). 9 Moreover, in City of San Diego v. Roe, 543 U.S. 77,
84 (2004), the U.S. Supreme Court held that broadcasts of sexual activity on the Internet are not
matters of public concern.
“All material that might attract readers or viewers is not, simply by virtue of its
attractiveness, of legitimate public interest.” Shulman v. Group W Productions, Inc., 955 P.2d
469, 483–84 (Cal. 1998) (emphasis in original). Tulane Law School Professor Amy Gajda,
writing about this very lawsuit in her recently-published book, states: “The Hulk Hogan case is
not the Pentagon Papers case, one that involved the publication of information about war, after
all; it involves an act so intimate that even the media-protective Restatement suggests that
celebrities should be able to keep their sex lives private.” Amy Gajda, The First Amendment
Bubble: How Privacy And Paparazzi Threaten a Free Press at 4 (2015) (emphasis added); see
RESTATEMENT (SECOND) OF TORTS § 652D comment (b) illustration 6 (1977) (illustration stating
that it is a tortious invasion of privacy for a magazine to buy and publish a photo of a man in a
hotel room in a compromising position with his mistress); id. comment (b) (discussing public

8

Justice Breyer’s concurrence in Bartnicki cited with approval Michaels v. Internet Ent. Group,
Inc., 5 F. Supp. 2d 823 (C.D. Cal. 1998), the case that enjoined distribution of the Pamela
Anderson sex tape, in making his argument that the contents of celebrity sex tapes were not
matters of public concern.

9

Both the original, clandestine recording of Plaintiff’s and Ms. Clem’s private sexual encounter
and Gawker’s publication of the Sex Video violated Florida’s Video Voyeurism Act (Fla. Stat.
§ 810.145(2)(a)) and Florida’s Wiretap Act (Fla. Stat.§ 934.03).
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disclosure tort, stating that sexual relations “are normally entirely private matters” (emphasis
added)). 10
Many authorities hold that the publication of private nude photographs and private sex
tapes can constitute actionable invasions of privacy. In Toffoloni v. LFP Publishing Group,
LLC, 572 F.3d 1201, 1212 (11th Cir. 2009), the Eleventh Circuit rejected a First Amendment
defense asserted by a magazine that published private nude photos of a celebrity. The
Eleventh Circuit reasoned that, if the defense were accepted, the defendant “would be free to
publish any nude photographs of almost anyone without permission, simply because the fact that
they were caught nude on camera strikes someone as ‘newsworthy.’” Thus, the Eleventh
Circuit rejected the very same argument made by the Gawker Defendants in their Motion
for Summary Judgment here.
In Michaels v. Internet Entertainment Group, Inc., 5 F. Supp. 2d 823 (C.D. Cal. 1998),
the U.S. District Court held that the publication of a consensually-recorded sex tape of actress
Pamela Anderson and rock star Bret Michaels was an actionable violation of their privacy, and
was not protected by the First Amendment, because “the visual and aural details of their sexual
relations” were “facts which are ordinarily considered private even for celebrities.” 5 F. Supp.
2d at 840 (emphasis added). Michaels further held:

10

While Illustration 6 involves a hardware merchant, a private figure, the authors of the
Restatement believed that privacy rights extend to celebrities as well. The very next comment to
Section 652D confirms this: “[T]he home life and daily habits of a motion picture actress may
be of legitimate and reasonable interest to the public that sees her on the screen. The extent of
the authority to make public private facts is not, however, unlimited. There may be some
intimate details of her life, such as sexual relations, which even the actress is entitled to
keep to herself.” Restatement (Second) of Torts § 652D comment h (emphasis added).
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It is also clear that Michaels has a privacy interest in his sex life. While
Michaels’s voluntary assumption of fame as a rock star throws open his private
life to some extent, even people who voluntarily enter the public sphere retain a
privacy interest in the most intimate details of their lives.***
The Court notes that the private matter at issue here is not the fact that Lee and
Michaels were romantically involved. Because they sought fame, Lee and
Michaels must tolerate some public exposure of the fact of their involvement. . . .
The fact recorded on the Tape, however, is not that Lee and Michaels were
romantically involved, but rather the visual and aural details of their sexual
relations, facts which are ordinarily considered private even for celebrities.
Id. at 840.
A recent Utah appellate court decision underscores the inappropriateness of a pre-trial
dismissal of a claim for public disclosure of private facts when there are factual disputes about
key issues in the case. In Judge v. Saltz Plastic Surgery, PC, 330 P.3d 126 (Utah App. 2014), the
court reversed a summary judgment for the defendant, where the plaintiff alleged defendant
had distributed to the media topless “before and after” photos of the plaintiff, a patient at the
defendant’s cosmetic surgery clinic.
First, the Court held that the issue of whether private facts are a matter of public concern
touches on community standards and therefore is a jury question: “the determination of
whether the private facts were sufficiently related to a matter of public interest to have
themselves become matters of public interest necessarily implicated factual questions . . .
respecting the state of community mores.” Id. at 135 (internal quotation omitted). So long as
“reasonable minds could differ as to whether the private facts have become matters of legitimate
public interest,” it is improper to grant a summary judgment for the defendant. Id. at 136.
Second, the Court held that reasonable minds can differ as to whether a person’s decision
to put certain private information into the public eye constitutes a waiver of privacy rights as to
other private information. “[R]easonable minds could differ on whether appearing on television
to discuss cosmetic surgery gives rise to a legitimate public interest in viewing explicit
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photographic documentation of the results of the interviewee’s surgery.” Id. The Court reasoned
that there are legitimate reasons why a person might want to allow one otherwise private fact to
become public, while protecting other related private facts: “Appearances can change. A
college student may decide to play on the ‘skins’ side of a ‘shirts versus skins’ basketball game
in a public park. By doing so, he may have made a public fact of what his torso looked like on
that day in that park such that publication of a picture taken while he was playing would not be
actionable. But by doffing his shirt, he would not lose the ability to argue that a future picture of
his torso exposes a private fact. Our shirtless basketball player may be willing to make a public
fact of his exercise-honed torso in his twenties but swim with his shirt on thirty years later to
avoid revealing extra pounds, medical scars, or now-regretted tattoos.” Id. at 134–35.
The Judge v. Saltz Plastic Surgery case also is instructive regarding the minimal burden
for opposing summary judgment in a case with similar claims to those at issue here. The First
Amendment issues that the Gawker Defendants raise depend entirely on factual issues, such as
whether Mr. Bollea’s alleged disclosure of certain aspects of his private life (mainly, media
interviews) constitutes a waiver of his right to privacy as to other aspects of his private life, such
as the publication of a video showing him fully naked, aroused, and having sex in a private
bedroom. Only a jury, with a proper factual record in front of it, can make the decisive
determination of whether the Sex Video remained a matter of private concern, or became a
matter of legitimate public concern.
The Gawker Defendants’ motion does not address any of the following numerous facts,
which create triable issues as to whether the Sex Video is and was a matter of legitimate public
concern:
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1.

The fact that video footage of Mr. Bollea fully naked and engaged in explicit

sexual acts was not necessary to report the story of Mr. Bollea’s relationship with Ms. Clem or
the existence of a sex tape from their encounter.
2.

The fact that the pornography in the Sex Video is a result of a deliberate editorial

decision of Gawker to include that explicit material and make a “highlight reel” of it.
3.

The fact that the explicit content of the Sex Video was marketed to the public as

pornography (“not safe for work”), and thus is not journalism.
4.

The fact that the Gawker Defendants had the technical ability to block, blur, or

pixelate the footage, which would allow them to report on the existence of the Sex Video, while
protecting Mr. Bollea’s privacy.
5.

The fact that numerous news outlets reported the same “story” as the Gawker

Defendants—of the existence of the sex tape and Mr. Bollea’s relationship with Bubba and
Heather Clem—but correctly did so without publishing any sexually explicit footage.
6.

The fact that Gawker’s executives, including CEO Nick Denton, have been

publicly disdainful of privacy rights in general.
7.

The fact that Gawker’s business is to routinely publish explicit sexual content,

such as the Sex Video, to generate traffic and readership, and thereby generate revenues and
profits.
8.

The fact that the Gawker Defendants’ publication of the Sex Video is a violation

of established standards of journalism ethics, which Gawker’s management says that it does not
believe in anyway.
9.

The fact that the Gawker Defendants’ publication of the Sex Video is consistent

with a longstanding course of conduct whereby Gawker has repeatedly and routinely invaded
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people’s privacy for no journalistic reason at all, including the incidents involving ESPN reporter
Erin Andrews, Duchess Kate Middleton, actress Rebecca Gayheart, and NFL quarterback Brett
Favre, as well as publication of footage of the young woman in Indiana being sexually assaulted
in the bathroom of a sports bar. As confirmed by the testimony of University of Florida
Journalism Professor Mike Foley, who served for 40 years at the St. Petersburg Times, Gawker
has consistently acted as pornographers, not journalists.
10.

The fact that Gawker.com’s then-Editor in Chief A.J. Daulerio admitted that it

was not necessary to show Mr. Bollea’s penis in the Sex Video to report the news, and thenManaging Director Emma Carmichael admitted it was not necessary to link to the nude video of
Erin Andrews to tell the story of her peeping tom, but Gawker did both anyway.
The limitation recognized in Bartnicki, in which illegal recordings of private sexual
activity is not protected, is extremely important, particularly in light of the commercial market
for celebrity sex videos. Internet media companies are willing to pay significant sums of money
for footage of celebrities naked or having sex. If the Gawker Defendants’ position, that they
can freely publish secretly-recorded video of celebrities in private places naked and/or
having sex, were accepted as the law, people and companies would be incentivized to
secretly record celebrities naked and/or engaged in sexual activity, in locations such as
hotel rooms and private homes where they have reasonable expectations of privacy, and
Internet media companies would be incentivized to publish those videos or “highlight
reels” of the full video as occurred here, and cite the Reporters Shield Law to protect the
identities of their video sources. The type of invasion of privacy Mr. Bollea and Erin Andrews
have endured would become commonplace. The First Amendment was never intended to create
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a commercial market for illegal recordings of private sexual activities, and the framers of our Bill
of Rights, themselves celebrities, would be horrified by the concept.
The Gawker Defendants cite Lee v. Penthouse International, Ltd., No. CV96-7069SVW,
1997 WL 33384309 (C.D. Cal. Mar. 19 1997), in support of their public concern argument. Lee
involved nude photographs of Pamela Anderson and Tommy Lee that were published alongside
an article about their sex tape. The Court rejected the public disclosure of private facts claim not
on a newsworthiness / public concern defense, but because the photographs had already been
published in other publications. Id. at 5. Here, it is undisputed that Gawker was the first to
publish the Sex Video.
The Gawker Defendants also cite Cinel v. Connick, 15 F.3d 1338, 1345–46 (5th Cir.
1994), which held that the broadcast of portions of a video recording of a clergyman having sex
with underage boys was not actionable. However, we can assume from the fact that the footage
aired on broadcast and syndicated television (according to the statement of facts), the footage
was heavily sanitized (blurred or pixilated). Independently, the Gawker Defendants’ comparison
is preposterous—the media in Cinel was documenting the abuse of young boys; while here,
Gawker published the private activities of two consenting adults behind closed doors.
The remaining cases cited by the Gawker Defendants are distinguishable. Cape
Publications, Inc. v. Hitchner, 549 So.2d 1374 (Fla. 1989) (newspaper published details of child
abuse allegations from a recent, newsworthy criminal trial); Snyder v. Phelps, 562 U.S. 443
(2011) (protesters picketed military funerals to protest policies of the U.S. military); Cape
Publications, Inc. v. Bridges, 423 So.2d 426 (Fla. 5th DCA 1982) (publication of photo of
plaintiff clad in dishtowel (not naked) leaving house after being held hostage); Walker v. Florida
Dep’t of Law Enforcement, 845 S0.2d 339 (Fla. 3d DCA 2003 (release of criminal record of a
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schoolteacher); Paula Jones v. Turner, 1995 WL 106111 (S.D.N.Y. Feb. 7) (nude photos of
litigant who sued the President of the United States and who had denied posing in the nude; the
existence of the photos called into doubt the credibility of her allegations against the President).
C. Mr. Bollea’s status as a celebrity who has discussed his private life in public does
not waive his right to privacy in surreptitiously-recorded footage of him having
private, consensual sexual relations in a private bedroom.
The Gawker Defendants’ collection of media interviews and public statements about Mr.
Bollea’s sex life (including numerous interviews to correct false reports that Mr. Bollea
supposedly was behind the release of the Sex Video, and to address the negative publicity he was
receiving) does not prove that footage of Mr. Bollea fully naked and having sex is a matter of
legitimate public concern, or that Mr. Bollea consented to its publication. Many people, public
and private figures alike, speak publicly about sex. It is a staple of many celebrity interviews
and coverage in publications such as People and Us Weekly.
Recent media discussions have included: (1) television personalities Barbara Walters and
Oprah Winfrey each admitting to sleeping with men who were in committed relationships;
(2) television host Nick Cannon discussing having sex with his then-wife singer Mariah Carey
while listening to her music; (3) actor James Franco discussing receiving an S&M-themed
birthday cake, with images of whips and sex toys; (4) basketball player Lamar Odom talking
about his preferences as to whether women should shave their pubic hair; and (5) singer Robin
Thicke discussing that he and his then-wife enjoyed having sex while playing his music. 11 Mr.

11

Evann Gastaldo, 10 Severe Cases of Celeb TMI, Newser (Feb. 2, 2014, 10:57 AM),
http://www.newser.com/story/181201/10-severe-cases-of-celeb-tmi.html; Anon., Barbara
Walters and Oprah Congratulate Themselves: We Were Other Women But We Were NOT
Mistresses!, Huffington Post (May 14, 2008, 5:12 AM)
http://www.huffingtonpost.com/2008/05/06/barbara-walters-and-oprah_n_100473.html.
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Bollea also is not alone in discussing his sexual activity in a celebrity autobiography: Barbara
Walters, Jane Fonda and Rue McClanahan all discussed their sex lives in their books. 12
The Gawker Defendants’ position is that anyone who discusses sex publicly has thereby
waived all rights to their sexual privacy and made actual footage of themselves naked and
having sex a matter of “public concern” and therefore fair game for broadcast—even if the
celebrity was secretly filmed, did not consent to the publication, and immediately demanded its
removal from the Internet (the facts regarding Mr. Bollea in this case). Fortunately, the Gawker
Defendants’ position is not the law. 13
In his recently-published book, law professor and former U.S. Supreme Court clerk Neil
Richards analyzes this issue extensively and concludes that “[w]hile it might create First
Amendment difficulties for a court to impose damages or enjoin a gossip website’s disclosure of
[news about] a celebrity affair, the worldwide distribution of the accompanying sex video would
be another matter entirely under the First Amendment.” Neil Richards, Intellectual Privacy:
Rethinking Civil Liberties in the Digital Age at 53 (2015). Making specific reference to this
lawsuit, Professor Richards states: “In fact, the defendants in [the Bollea v. Gawker] case
seemed to recognize this fact when they labeled the video ‘NSFW,’ or ‘Not Safe For Work.’” Id.
The Gawker Defendants’ position, if accepted, would chill the very First Amendment
rights and vibrant culture of celebrity news reporting that Gawker claims it seeks to protect.

12

Barbara Walters, Audition at 58, 65, 99 and 213 (2008); Jane Fonda, My Life So Far at 95-96,
102, 147, 154-155 and 483 (2005); Rue McClanahan, My First Five Husbands… and the Ones
Who Got Away at 28, 41, 78-79, 87, 107-108, 128, 218, 264 and 284-285 (2007).

13

Similarly, Cameron Diaz once talked about “pooping” in an interview. Evann Gastaldo, 10
Severe Cases of Celeb TMI, supra. Under Gawker’s twisted reasoning, this would make
secretly-taped footage of Ms. Diaz using the toilet a matter of “public concern” and fair game for
publication. That cannot be the law.
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Celebrities would never talk openly about their private lives if doing so came at the cost of
permitting anyone to publish secretly-taped footage of them naked and/or having sex. 14
D. The Gawker Defendants cannot rely on “news judgment” to defend their decision to
publish the explicit footage of Mr. Bollea naked, aroused and having sexual
intercourse.
In this case, the news judgment of every news publication that covered the story of Mr.
Bollea’s relationship with Heather Clem and the existence of the Sex Video was not to publish
footage of them naked or engaged in sex. The Gawker Defendants’ argument that the Court
should defer to Gawker’s judgment to publish what no other news outlet would publish therefore
fails. Professor Foley’s affidavit regarding the standards in the journalism industry further
establish that Gawker’s publication of pornographic footage was an invasion of privacy and not a
matter of legitimate news judgment. See Foley Aff. ¶¶ 7–28. Moreover, the case law cited
herein, including Bartnicki, San Diego v. Roe, Toffoloni, and Michaels, makes clear that there is
no First Amendment privilege to publish an explicit celebrity sex video. While the “news
judgment” doctrine cited by the Gawker Defendants may allow some deference to journalists
who publish sensitive material in borderline cases while covering a story, such as where nonexplicit portions of sex tapes have been aired as part of stories about rape and child abuse—
which are clear matters of public concern (see Cinel, supra)—the defense offers no refuge to a
website that publishes illegally-recorded explicit sexual footage of consenting adults in a private
bedroom to drive up its traffic and profits.
The Gawker Defendants make much of the length of the sexual footage they published,
which they claim is nine seconds out of the one minute and 41 seconds of private activity in a
14

The jury may also take into account the fact that the footage was secretly recorded in a private
home. It is well established that privacy rights are at their maximum with respect to activities
within a private home. Kyllo v. United States, 533 U.S. 27, 34 (2001) (observing that the interior
of a private residence is “the prototypical and hence most commonly litigated area of protected
privacy”).
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private bedroom that they published. The argument is absurd. First, the Gawker Defendants
broadcast forty-five seconds, not nine, of Mr. Bollea naked. That footage is just as invasive of
Mr. Bollea’s privacy as the footage of him having sex. Second, 100% of the one minute and 41
second Sex Video consisted of pre-sex dialogue, sex, and post-sex dialogue, all of which is
highly invasive and highly embarrassing. Third, even assuming the absurd premise that only the
nine seconds “counts,” the Gawker Defendants do not gain the right to invade Mr. Bollea’s
privacy and publish explicit footage of Mr. Bollea naked and having sex simply because they
also published a greater amount of footage that supposedly was “less invasive,” and less explicit.
In Harper & Row Publishers, Inc. v. Nation Enterprises, 471 U.S. 539, 565 (1985), the U.S.
Supreme Court rejected a fair use argument in a copyright case that relied on the number of
pages that were not copied, because the defendant took the “heart of the book” by copying
portions of Gerald Ford’s memoirs that dealt with the resignation and pardon of Richard Nixon.
In Zacchini v. Scripps-Howard Broadcasting Co., 433 U.S. 562 (1977), the U.S. Supreme Court
held that a TV news broadcast of the meaningful part of a “human cannonball” act that showed
the performer getting shot out of a cannon and landing in a net was actionable as a violation of
right of publicity and unprotected by the First Amendment. Similar to Harper & Row and
Zacchini, the Gawker Defendants published key footage (of Mr. Bollea naked, aroused, and
having sex), and did it deliberately because that was the “not safe for work” footage that would
drive traffic to Gawker.com. The fact that the key footage was broadcast alongside other footage
that supposedly was “less invasive” does not shield the Gawker Defendants from liability.
The Gawker Defendants also amazingly cite to the unenforced Florida adultery and
fornication statutes in support of an argument that they supposedly were documenting some sort
of a crime by publishing the Sex Video. It is questionable whether these statutes even are
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constitutional in light of Lawrence v. Texas, 539 U.S. 558 (2003) (striking down Texas’ sodomy
statute as violation of privacy rights under Due Process clause). Even assuming the
constitutionality of these laws, the Gawker Defendants’ argument is nonsensical, because A.J.
Daulerio’s story that accompanied the Sex Video made no mention of any alleged crime. Also,
by the Gawker Defendants’ logic, websites can publish secretly-filmed footage of people in
Florida having sex in private bedrooms if the relationship does not strictly conform to Florida’s
marriage statutes, under the theory it is documenting an alleged crime. 15
E. Unblocked and unblurred footage showing Mr. Bollea naked, aroused, and having
sexual intercourse in multiple positions is not a matter of public concern.
The Gawker Defendants rely on Michaels v. Internet Entertainment Group, Inc., No. CV
98-0583 DDP (CWx), 1998 WL 882848 (C.D. Cal. Sep. 11, 1998), where the same U.S. District
Court that enjoined the distribution of the Pamela Anderson-Bret Michaels sex tape declined to
enjoin a national television show’s news story regarding the tape, which included sanitized clips
showing no nudity or sex. The Gawker Defendants ignore the single, salient fact that
distinguishes the two situations: the news report sanitized the images taken from the sex tape
and did not broadcast any nudity or sexual acts. Id. at *10 (“The video images presented in
the Hard Copy broadcast—while highly suggestive—were brief and revealed little in the way of
nudity or explicit sexual acts.”). Similarly, Anderson v. Suiters, 499 F.3d 1228, 1237 (10th Cir.
2007), another case cited by the Gawker Defendants, involved a media broadcast of excerpts of a
video recording of a rape, but the victim, Anderson, “was never identified by name, and the

15

The implication of the Gawker Defendants’ argument that Mr. Bollea committed adultery
under Florida law also is false. Fla. Stat. § 798.01 prohibits Floridians from living in an open
state of adultery, and the case law makes clear that a handful of sexual encounters does not
constitute an “open state of adultery.” Braswell v. State, 101 So. 232, 232–33 (Fla. 1924). This
should be especially true of sexual encounters that occur, as Mr. Bollea’s encounters with Ms.
Clem did, after Mr. Bollea had separated from his then-wife Linda, who had moved out of their
home permanently and relocated to California, thousands of miles away.
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excerpted portion of the videotape was limited to a few movements of the alleged attacker’s
naked body without disclosing the sexual acts in great detail; only Anderson’s feet and calves
were clearly visible, and they bore no identifying characteristics.” Id.
Here, the Gawker Defendants edited the Sex Video into what A.J. Daulerio described as a
“highlight reel,” and deliberately included explicit images of Mr. Bollea fully naked, aroused,
receiving oral sex, and engaged in multiple positions of sexual intercourse. The Gawker
Defendants admitted that they could have sanitized still or video images by blurring Mr.
Bollea’s body parts or showing only his face. However, they chose not to because doing so
would have defeated their purpose of maximizing traffic to Gawker.com and thereby maximizing
advertising revenues. The Gawker Defendants deliberately used the most explicit footage of
Mr. Bollea—aroused, with full frontal nudity and engaged in sexual intercourse—and boasted
that the footage was “not safe for work,” admitted that it was “something we’re not supposed to
see,” but nevertheless instructed readers to “watch it anyway.” The Gawker Defendants’
conduct was the antithesis of the actions of a journalist reporting a story.
*

*

*

The Gawker Defendants do not contest that if there is a triable issue of fact as to whether
the Sex Video is a matter of legitimate public concern, the case must go to trial. Because several
triable issues of fact exist, as discussed throughout this brief, the Motion for Summary Judgment
must be denied.
F. The Second DCA Opinion on the Temporary Injunction Appeal Should Not Be
Given Preclusive Effect Here.
The Gawker Defendants argue that the Second DCA’s opinion reversing the temporary
injunction forecloses a trial on the issue of public concern. This argument repeatedly has been
rejected by this Court, and also was rejected by the Second DCA when it dismissed Gawker’s
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petition for certiorari. (The Gawker Defendants argue that the decision was not on the merits,
but Gawker briefed this issue extensively and its arguments clearly did not persuade the Second
DCA.) The same argument should be rejected again here.
Appeals from orders on motions for temporary injunctions do not have preclusive effect
on the remainder of the litigation. In Hasley v. Harrell, 971 So.2d 149, 152 (Fla. 2d DCA 2007),
the Second DCA expressly held that “a true temporary injunction is not law of the case.” The
Second DCA further held in Hasley: “[U]nderpinning this doctrine is the fact that, at the
preliminary injunction stage, the parties are not required to completely prove their cases. Thus,
an appellate court’s ruling on a preliminary injunction, where review is made based on a record
made at a less-than-full hearing, is not binding at a later trial on the merits.” Id. The Hasley
court distinguished the situation of a temporary injunction based on a less-than-full hearing from
one where a trial court conducts a full trial before granting an injunction. When an injunction is
granted following a full trial, the appellate ruling would be law-of-the-case. Id. Here, by
contrast, the trial court’s temporary injunction order was granted without an evidentiary hearing,
and before Mr. Bollea could even conduct discovery. Accord Whitby v. Infinity Radio Inc., 951
So.2d 890, 896 (Fla. 4th DCA 2007); Ladner v. Plaza del Prado Condominium Ass’n, Inc., 423
So.2d 927, 928–29 (Fla. 3d DCA 1982).
Importantly, the rule that a temporary injunction ruling is not law-of-the-case for
later proceedings applies even when the later proceedings involve “the same facts.” Belair
v. City of Treasure Island, 611 So.2d 1285, 1289 (Fla. 2d DCA 1992) (emphasis added).
The Second DCA’s ruling reversing the temporary injunction was predicated on factual
conclusions based on the limited record before the Court, and therefore cannot be applied to deny
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Mr. Bollea the opportunity to develop a full factual record to support his request for a permanent
injunction and damages.
1.

Public concern. The Court based its determination of the “matter of public

concern” issue on the limited record before it, considering the issue of Mr. Bollea’s willingness
to discuss his sex life in public, including the encounter that was surreptitiously-recorded and
resulting in the Sex Video. However, as shown in this opposition, there are triable issues of fact
as to why Mr. Bollea engaged in such discussions, whether they made footage of Mr. Bollea
naked and having sex a matter of legitimate public concern, and the extent to which these
discussions matter, given that all other news outlets reported the story of Mr. Bollea’s
relationship with Ms. Clem and the Sex Video, but did not publish the explicit footage of nudity
or sex. 16
2.

Commercial Use. The Second DCA based its determination regarding alleged

non-commercial use on factual findings that Gawker supposedly had not attempted to profit
commercially from the video. However, after the discovery, there are many triable issues of fact
as to whether the publication of the Sex Video was designed to further Gawker’s strategy of
driving traffic to its website, as discussed more fully below.
3.

Unlawful recording. The Second DCA based its determination on its factual

finding that the Sex Video was newsworthy and a matter of public concern. There are disputed,
triable issues of fact as to this issue.
16

The Gawker Defendants argue that courts examine the context of the publication, as well as its
content, when evaluating First Amendment public concern arguments. Mr. Bollea agrees, and
this point cuts against the Gawker Defendants’ position. The contextual factors the Gawker
Defendants wish to argue, such as the extent to which Mr. Bollea’s sex life was discussed in the
press and by the public, the extent to which such discussion was voluntary or was necessitated by
the release of the Sex Video, and whether verbal or written discussions of one’s sex life are the
equivalent of showing explicit video footage of sexual activity, are disputed factual issues that
would need to be determined by a jury and cannot be resolved by the Court as a matter of law.
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The Gawker Defendants’ “controlling precedent” argument—that the Second DCA’s and
U.S. District Court’s opinions were published opinions that had to be “followed” by this Court—
fails for the same reason.
The Second DCA itself rejected the same argument that the Gawker Defendants make
here. In the temporary injunction appeal, Gawker argued that the Second DCA need not reach
the merits because, in an earlier action, the U.S. District Court issued a decision denying a
temporary injunction that should be given collateral estoppel effect. The Second DCA rejected
that argument on the ground that temporary injunction proceedings are not final and, therefore,
do not have collateral estoppel effect. The Second DCA held that “the federal court did not draw
any decisive conclusions on the merits,” merely finding that “Mr. Bollea was not entitled to
injunctive relief at a preliminary stage in the proceedings;” thus, the federal court’s ruling was
not binding on this Court or the Second DCA.
This holding and its rationale are equally applicable here. Based on the limited factual
record available to it, the Court of Appeal did not, and could not, reach “decisive conclusions on
the merits” concerning factual issues such as whether Mr. Bollea’s public statements regarding
his private life were sufficient to make distribution of the surreptitiously-recorded Sex Video
newsworthy and a matter of public concern.
The Second DCA and U.S. District Court said nothing at all about whether Mr. Bollea
had identified triable issues of fact or whether the Gawker Defendants were entitled to summary
judgment. The block quote from the U.S. District Court that the Gawker Defendants include in
support of their “precedent” argument is replete with findings that only a jury can resolve. The
Gawker Defendants quote the U.S. District Court opining on how Mr. Daulerio’s article
discussed the Sex Video “in a manner designed to comment on the public’s fascination with
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celebrity sex in general” and Hulk Hogan’s status as an American hero in particular. Moving
Papers at 12. Whether the thrust of Mr. Daulerio’s article was what the District Court felt it was,
or what Mr. Bollea feels it was (a prurient exposition of the intimate details of his sexual
activity), is a question that only a jury can resolve.
As the Florida Supreme Court has long held, “[s]tare decisis relates only to the
determination of questions of law. It has no relation whatever to the binding effect of
determinations of fact.” Forman v. Florida Land Holding Corp., 102 So.2d 596, 598 (Fla.
1958). “It is elementary that the holding in an appellate decision is limited to the actual facts
recited in the opinion.” Adams v. Aetna Casualty & Surety Co., 574 So.2d 1142, 1153 (Fla. 1st
DCA 1991). Thus, in Shaw v. Jain, 914 So.2d 458, 461 (Fla. 1st DCA 2005), the First DCA
declined to give controlling effect to a prior appellate ruling where the material facts of the prior
case were not sufficiently similar to the case at bar. Accord Jaylene, Inc. v. Moots, 995 So.2d
566, 570 (Fla. 2d DCA 2008).
The Gawker Defendants’ authorities are inapposite:
1.

Galaxy Fireworks, Inc. v. City of Orlando, 842 So.2d 160, 165 (Fla. 5th DCA

2003), holds that a purely legal issue of statutory interpretation (classifying the type of
ordinance at issue) decided in a temporary injunction appeal is controlling.
2.

Lindsey v. Bill Arflin Bonding Agency Inc., 645 So.2d 565, 568 (Fla. 1st DCA

1994), is the same as Galaxy Fireworks, a pure statutory interpretation issue.
3.

In Bradenton Group, Inc. v. State, 970 So.2d 403 (Fla. 5th DCA 2007), the Court

applied a ruling on a temporary injunction in which the Florida Supreme Court held that
the lottery statute did not apply to bingo. That is a pure legal issue, in contrast to the
factual issues of public concern and commercial use that are at issue here.
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G.

There Are Triable Issues of Fact As To the Other Causes of Action
The Gawker Defendants’ arguments as to why summary judgment should be granted as

to the other causes of action are without merit:
1.

Intentional Infliction of Emotional Distress (“IIED”): There are triable issues

of fact as to whether the Gawker Defendants intentionally inflicted emotional distress on Mr.
Bollea. Their only argument to the contrary is that somehow the fact that Mr. Bollea claims
“garden variety” emotional distress, i.e., that he did not see a doctor and seek recovery of
medical bills, means that the emotional distress supposedly could not have been severe. They
are completely wrong on the law, and the argument confuses two completely different concepts.
Stallworth v. Brollini, 288 F.R.D. 439, 444 (N.D. Cal. 2012) (denying discovery of plaintiff’s
medical history as invasive of plaintiff’s privacy on basis of garden variety emotional distress
doctrine despite the fact that plaintiff pleaded a claim for intentional infliction of emotional
distress).
Mr. Bollea’s claim was for garden variety emotional distress because it was for the kind
of emotional distress that any reasonable person would suffer in having a secretly-filmed
video of them naked and having sex in a private bedroom released on the Internet and
millions of people viewing it. That does not, however, mean that his distress was not severe.
Indeed, the jury is permitted to conclude that any reasonable person would suffer severe
emotional distress if the Gawker Defendants had done to him or her what they did to Mr. Bollea.
The Gawker Defendants cite Kraeer Funeral Homes, Inc. v. Noble, 521 So.2d 324, 325
(Fla. 4th DCA 1988), defining the emotional distress element of the IIED tort as being distress
that no reasonable person in a civilized society should be expected to endure. It clearly is a jury
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question whether any member of the community should be expected to endure the distress of
having one’s private sexual activity broadcast to millions of people on the Internet.
2.

Violation of Florida’s Wiretap Act: There are triable issues of fact as to Mr.

Bollea’s Wiretap Act claim. The Gawker Defendants contend that that they supposedly acted “in
good faith” because Judge Whittemore and the Second DCA expressed agreement with some of
their legal contentions in the temporary injunction context. The Gawker Defendants’ alleged
good faith, however, is a jury question. The decisions to which the Gawker Defendants cite
were not defenses of their conduct or reasonableness, but holdings that temporary injunctive
relief was not available under the circumstances, and based on a limited factual record, prior to
any discovery. The Gawker Defendants’ public concern argument is based on a misreading of
the U.S. Supreme Court’s decision in Bartnicki, which holds that sex tapes are not matters
of public concern. The Gawker Defendants could not have relied in good faith on this
argument, and the question of their good faith must be determined by the trier of fact. Wright v.
Florida, 495 F.2d 1086, 1090 (5th Cir. 1974) (holding even where wiretap was ostensibly
authorized by judicial decision, issue of good faith under Florida Wiretap Act must be resolved
on specific facts of case).
3.

Intrusion Upon Seclusion: There are triable issues of fact as to Mr. Bollea’s

claim for intrusion upon seclusion. The case law is clear that it extends not only to physical
intrusions, such as a person hiding in the bedroom while Mr. Bollea and Ms. Clem have sex, but
also to electronic intrusions as well. The Gawker Defendants might not have physically
trespassed on the Clems’ property, but they did electronically invite millions of people into the
Clems’ private bedroom to watch Mr. Bollea and Ms. Clem fully naked and having sex.
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The Gawker Defendants’ intrusion argument suggests that one can only sue the party
who actually placed the cameras in the room for electronic intrusion. However, no such
requirement appears in any of the cases cited by the Gawker Defendants. The case law requires
that Mr. Bollea’s privacy be electronically intruded, and a jury reasonably can conclude that the
publication of an explicit, clandestinely-recorded sex video qualifies. See Zirena v. Capital One
Bank (USA) NA, No. 11-24158-CIV, 2012 WL 843489 at *2 (S.D. Fla. Feb. 2 2012) (defining
intrusion tort as “physically or electronically intruding into one’s private quarters” and holding
that harassing phone calls were actionable) (emphasis in original). The tort vindicates the “right
of a private person to be free from public gaze.” Allstate Insurance Co. v. Ginsburg, 863 So.2d
156, 162 (Fla. 2003). 17 Publishing private footage of intimate activities violates this right by
allowing the public to gaze right in. Here, the Gawker Defendants enabled the public to gaze at
Mr. Bollea naked and having sex. There is no reason this electronic intrusion should not be
actionable.
4.

Right of Publicity: There are triable issues of fact as to Mr. Bollea’s right of

publicity claim. The Gawker Defendants contend that their use of Mr. Bollea’s name and image
was not “commercial” because his name and image supposedly were not used to promote a
specific product or service. However, there are ample facts from which a reasonable jury can
conclude that the Sex Video was used to promote Gawker’s websites, including Gawker.com,
and that it was the Gawker Defendants’ deliberate strategy to use the Sex Video to drive
substantial web traffic to Gawker. Gawker reaped huge financial revenue from the 5.3 million
people who flocked to Gawker’s web environment to watch the sex video. The Gawker

17

Oppenheim v. I.C. System, Inc., 695 F. Supp. 2d 1303, 1309 & n. 2 (M.D. Fla. 2010), cited by
the Gawker Defendants, cites this language from Ginsburg with approval, and nowhere holds
that displaying private sexual activity in a private bedroom to the world is not an intrusion.
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Defendants argue that the fact that a journalistic outlet is profitable does not mean that all of its
stories have a commercial purpose; however, whether the purpose of publishing the Sex Video
was to report the news or promote Gawker’s websites and drive traffic and profits is a jury
question.
Tyne v. Time Warner Entertainment Co., L.P., 901 So.2d 802 (Fla. 2005), cited by
Gawker, is not to the contrary. Tyne holds that depicting individuals’ names and likenesses in a
motion picture drama is not actionable because that does not constitute the direct promotion of a
good or service. In Tyne, the purpose of the motion picture was to tell a story involving the
plaintiffs; by contrast, here, there is a triable issue of fact as to whether the purpose of publishing
the Sex Video was to drive traffic to Gawker’s websites and generate revenues and profits
instead of (as Gawker claims) to report legitimate news about Mr. Bollea.
Additionally, the use of names and likenesses on the Internet raises issues that the Court
did not confront in Tyne. Internet news websites such as Gawker do not sell subscriptions, do
not sell single copies, and do not sell admission tickets. Their sole source of revenue is the
traffic that is generated from their content. Thus, in addition to publishing news reports as any
journalistic outlet would, Gawker publishes content, such as the page that contained the Sex
Video, for the purpose of furthering the business model, generating traffic, and generating
revenue through that traffic. The Sex Video thus served as a form of commercial marketing or
promotion for Gawker Media generally; a way to bring users into the Gawker universe where
they could then become available to Gawker’s advertisers and thereby generate revenue and
profits for Gawker. Bollea SUDF ¶203. The Gawker Defendants’ expert, Kevin Blatt, testified
that advertising revenue is generated by publishing a celebrity sex tape on a website, even if the
celebrity sex tape is posted for free. Bollea SUDF ¶204. Blatt himself has used a celebrity sex
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tape to promote traffic to a website, much like the Gawker Defendants did here. Id. (Blatt. Tr.
58:18–59:18: testifying that his promotion of the Paris Hilton sex video on the Howard Stern
Show resulted in “a lot” of hits to sexbrat.com, which was hosting the video). Gawker explicitly
advertised the Sex Video on its Facebook page in what its expert witness conceded was an
attempt to draw traffic to the Gawker site. Bollea SUDF ¶205; Bollea Conf. SUDF ¶205.
Gawker virally marketed the Sex Video to generate additional viewers. Id.
The use of the “Hulk Hogan” name, in this context, therefore certainly was in connection
with the advertisement or promotion of a service; it promoted Gawker, and it did so successfully,
bringing millions of people on board. Tyne therefore does not bar the publicity claim here. 18
IV. CONCLUSION
For the foregoing reasons, the Motion for Summary Judgment should be denied and the
case should proceed to trial.
Respectfully submitted,
/s/ Kenneth G. Turkel
Kenneth G. Turkel, Esq.
Florida Bar No. 867233
Shane B. Vogt
Florida Bar No. 0257620
BAJO | CUVA | COHEN | TURKEL
100 North Tampa Street, Suite 1900
Tampa, Florida 33602
Tel: (813) 443-2199
Fax: (813) 443-2193
Email: kturkel@bajocuva.com
Email: svogt@bajocuva.com
-and18

For this reason, the First Amendment concerns which the Gawker Defendants raise are
groundless. Imposing liability in this case would not have any effect on any of the news
reporting on the Internet that utilizes people’s names and likenesses. It would only apply a
stricter standard to the small number of posts that were designed not to report actual news but
simply to drive traffic to a website.
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally
known as HULK HOGAN,
Plaintiff,
Case No. 12012447CI-011
vs.
HEATHER CLEM; GAWKER MEDIA, LLC
aka GAWKER MEDIA; GAWKER MEDIA
GROUP, INC. aka GAWKER MEDIA;
GAWKER ENTERTAINMENT, LLC;
GAWKER TECHNOLOGY, LLC; GAWKER
SALES, LLC; NICK DENTON; A.J.
DAULERIO; KATE BENNERT, and
BLOGWIRE HUNGARY SZELLEMI
ALKOTAST HASZNOSITO KFT aka
GAWKER MEDIA,
Defendants.
______________________________________/

PLAINTIFF TERRY BOLLEA’S
CONFIDENTIAL STATEMENT OF DISPUTED AND UNDISPUTED FACTS IN
OPPOSITION TO GAWKER DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
Pursuant to Rule 1.510 of Florida Rules of Civil Procedure, Plaintiff Terry Bollea hereby
submits, through undersigned counsel, his statement of disputed and undisputed facts in response
and opposition to the Motion for Summary Judgment and Confidential Supplemental Statement
of Undisputed Material Facts filed by defendants Gawker Media, LLC (“Gawker”), Nick
Denton, and A.J. Daulerio (together, the “Gawker Defendants”).
Plaintiff has submitted the materials below under seal to comply with this Court’s Agreed
Confidentiality Order (July 25, 2013) and the parties’ designation of the materials. Plaintiff
makes no representations or admissions as to the confidentiality of any item listed below, which
has been designated by any party to this suit other than himself. Plaintiff has simultaneously
1

filed a motion asking this Court to adjudicate the confidentiality of the documents and testimony
listed below pursuant to Rule 2.420 of the Florida Rules of Judicial Administration.
In order to assist the Court, the paragraph numbers below correspond to the paragraph
numbers in Plaintiff’s publicly-filed Statement of Disputed and Undisputed Facts in Opposition
to Gawker Defendant’s Motion for Summary Judgment:
THE PARTIES
A. Plaintiff
Moving Parties’ Undisputed Material Facts
and Supporting Evidence:
4. In 2000, Hogan also announced to Jay Leno on

Opposing Party’s Response and Supporting
Evidence:
2
Undisputed.

The Tonight Show that he was “going to run –
to seek the office of the president of the United
States.” Hogan Dep. (Conf. Ex. 108-C) at
404:2 – 405:13 (describing poll in which he got
“66 and two thirds percent of the votes”). 1

Objection, on relevance grounds, as to Mr.
Bollea’s statement on a 2000 episode of The
Tonight Show that he intended to run for office.

5. Hogan also testified that his public persona
includes “train, say your prayers, and eat
your vitamins,” being a “person of faith,”
“being a family man” and “being
wholesome.” Id. at 42:14 – 43:12.

Undisputed.

B. Former Defendant Bubba the Love Sponge Clem
Moving Parties’ Undisputed Material Facts
and Supporting Evidence:
7. Bubba Clem was sued by a woman named
1

Opposing Party’s Response and Supporting
Evidence:
Undisputed.

Exhibits cited by Defendants are attached to the Affidavit of Rachel E. Fugate, Esq.

2

Throughout their separate statement, the Gawker Defendants (Gawker, Denton and Daulerio)
refer to Mr. Bollea as “Hogan,” the name of his wrestling character. Mr. Bollea prefers that he
be called by his given name in this litigation, where he is suing for damages done to him, not his
wrestling character. However, rather than disputing every fact on this ground, Mr. Bollea will
construe Gawker Defendants’ references to “Hogan” to refer to him and will address the merits
of Gawker Defendants’ factual allegations rather than the name that they use to refer to him.
The characterization of facts as “undisputed” is for purposes of this motion only. This separate
statement is not a response to requests for admissions or written discovery, and Mr. Bollea has
the right to assume that certain facts are not disputed for purposes of this motion and reserves the
right to dispute any fact raised by Gawker Defendants in subsequent proceedings.
2

Moving Parties’ Undisputed Material Facts
and Supporting Evidence:
Brooke Skye, who “sued him for forcing
her to perform a sex act on the air.” H.
Clem Dep. (Conf. Ex. 112-C) at 41:15 –
42:4.
13. Until shortly before this lawsuit began,
Bubba Clem was Hogan’s best friend.
Hogan Dep. (Conf. Ex. 108-C) at 191:7-8.
Hogan was the best man at Bubba Clem’s
wedding. Id. at 192:8-9. Hogan lived at
Bubba Clem’s house for somewhere
between one and three months. Id. at
253:23 – 254:5; B. Clem Dep. (Conf. Ex.
109-C) at 67:7 – 69:10.
15. On October 29, 2012, Elizabeth RosenthalTraub, Hogan’s publicist, sent an email to
Hogan containing a press release
announcing the settlement of Hogan’s
lawsuit against Bubba Clem. Conf. Ex.
110-C.

Opposing Party’s Response and Supporting
Evidence:
Objection, on relevance and prejudice
grounds, as to the fact that a non-party was
sued by a woman not related to this lawsuit.
Undisputed.

Undisputed.

C. Defendant Heather Clem
Moving Parties’ Undisputed Material Facts
and Supporting Evidence:
17. Bubba the Love Sponge Clem and Heather
Clem would discuss their “sex life on the
air” because “[t]here was nothing off
limits.” H. Clem Dep. (Conf. Ex. 112-C) at
54:25 – 56:7. Bubba Clem also testified
that he spoke “on the air about [his] sex life
with Heather.” B. Clem Dep. (Conf. Ex.
109-C) at 77:12-21.

Opposing Party’s Response and Supporting
Evidence:
Undisputed that Bubba Clem discussed his
sex life on his radio show.
Disputed to the extent the remainder of the
paragraph, including the supposed reason why
Bubba Clem discussed his sex life on his radio
show, is argument, and is not a fact.

D. The Gawker Defendants
I.

UNDISPUTED FACT NO. 1: Hogan and Heather Clem engaged in sexual relations
while each married to someone else (the “Sexual Affair”).

Moving Parties’ Undisputed Material Facts
and Supporting Evidence:
24. Hogan “does not remember the exact
number of sexual encounters with Heather
Clem. To the best of [Hogan’s]
recollection, there were at least two, and

Opposing Party’s Response and Supporting
Evidence:
Undisputed as to Mr. Bollea’s testimony about
the number and location of his sexual
encounters with Ms. Clem.
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Moving Parties’ Undisputed Material Facts
and Supporting Evidence:
possibly three, sexual encounters with
Heather Clem” in her bedroom, and “one
brief sexual encounter with Heather Clem
at the radio station” of Bubba the Love
Sponge Clem’s radio program. Conf. Ex.
111-C (Hogan’s Confidential Suppl. Resp.
to Gawker Int. No. 9); see also Hogan Dep.
(Conf. Ex. 108-C) at 269:1-16 (confirming
accuracy of interrogatory response on this
point “to the best of [his] recollection”).
For her part, Mrs. Clem recalls four sexual
encounters with Hogan: “once . . . at our
house when I was married to Mr. Clem;
once at Mr. Bollea’s house; and once in a
hotel room” on a trip to Tennessee, H.
Clem. Dep. (Ex. 112-C) at 12:17 – 13:11,
and once “at Bubba’s radio station,” id. at
94:13-17. To the best of Hogan’s
recollection, “these encounters all occurred
in approximately late spring/early summer
of 2007.” Conf. Ex. 111-C. At Hogan’s
deposition, he testified as follows:

Opposing Party’s Response and Supporting
Evidence:
Disputed as to Ms. Clem’s testimony, to the
extent it is inconsistent with Mr. Bollea’s
recollection.

Q.
Just so I understand, as
you sit here now, is it your best
understanding that when these
sexual encounters with Mrs.
Clem happened were in the late
spring and early summer of
2007?
A.

About.

Q.

About?

A.

Yes.

Hogan Dep. (Conf. Ex. 108-C) at 305:11 –
306:3.
25. Hogan testified that Bubba the Love
Sponge Clem “had bragged about him
having a swinging lifestyle . . . where him
and Heather had an open marriage.” Id. at
275:14-21; id. at 281:10-14 (“At the time, I
was under the understanding that it was an
open marriage”); see also B. Clem Dep.

Undisputed.
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Moving Parties’ Undisputed Material Facts
and Supporting Evidence:
(Conf. Ex. 109-C) at 264:8-9 (“Q: Was
your marriage with Heather monogamous?
A: No.”).
II.

Opposing Party’s Response and Supporting
Evidence:

UNDISPUTED FACT NO. 2: At the time of the Sexual Affair, Hogan was married
to Linda Hogan, and Heather Clem was married to Bubba Clem.

Moving Parties’ Undisputed Material Facts
and Supporting Evidence:
26. Hogan conceded that, at the time Hogan
had sexual relations with Heather Clem,
although their marriage was troubled, he
was still married to Linda Hogan. Hogan
Dep. (Conf. Ex. 108-C) at 306:4-6 (“Q:
And in that time frame, you were still
married to Linda? A. Yes.”).

Opposing Party’s Response and Supporting
Evidence:
Undisputed that Mr. Bollea was legally
married to Linda Bollea at the time that he had
sexual relations with Heather Clem.
Disputed as to the characterization that the
marriage was merely “troubled.” Mr. Bollea
and Linda Bollea were legally separated at the
time of the encounters, Mr. Bollea considered
his marriage over, and Linda had moved out of
their house.
Evidence: [Bollea Tr. 279:20–25, 280:4–9,
306:10–12, 306:23–307:1]

III.

UNDISPUTED FACT NO. 3: The Sexual Affair was recorded by Bubba Clem, and
the Gawker Defendants played no role in the recording.

Moving Parties’ Undisputed Material Facts
and Supporting Evidence:
28. Bubba Clem testified that he used his
surveillance system to create a DVD
recording of Hogan and Heather Clem
having sex (the “Video Recording”). B.
Clem Dep. (Conf. Ex. 109-C) at 84:17 –
85:2.
29. Heather Clem testified that she “didn’t
know how to use the camera” in their
bedroom. H. Clem Dep. (Conf. Ex 112-C)
at 67:7-10. She also testified she had no
“idea before the sexual encounter happened
that it was going to be filmed.” Id. at
18:12-16. She testified that she first
learned of the recording “several weeks”
later when Mr. Clem showed the video
footage to her. Id. at 17:20-23, 21:20 –
22:1.

Opposing Party’s Response and Supporting
Evidence:
Undisputed.

Disputed that Heather Clem did not know the
sexual encounter would be filmed before and
during the encounter, and that she first learned
about the recording several weeks later.
Evidence: [Defendant Heather Clem/Cole’s
Notice of Serving Answers to Plaintiff Terry
Gene Bollea’s First Set of Interrogatories No.
8; Heather Clem Tr. 17:15–23, 25:13–18,
65:8–24; Bubba Clem Tr. 329:22–330:19,
412:8–11, 459:1–3]
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IV.

UNDISPUTED FACT NO. 4: Prior to any conduct by the Gawker Defendants,
there was widespread public discussion, including by Hogan himself, of intimate
details of Hogan’s personal life, including specifically his romantic and sexual
affairs.
A. Widespread Public Attention Focused on Hogan’s Personal Life Generally,
Including By Hogan Himself
B. Widespread Public Attention Focused on Hogan’s Romantic and Sex Life,
Including by Hogan Himself.

Moving Parties’ Undisputed Material Facts
and Supporting Evidence:
48. Hogan has denied that he sexually
assaulted Kate Kennedy. Hogan Dep.
(Conf. Ex. 108-C) at 159:25 – 161:16.

Opposing Party’s Response and Supporting
Evidence:
Undisputed.
Objection, on relevance and prejudice
grounds, as to any discussion of the Kate
Kennedy allegations and litigation. All
relationships beyond that of Mr. Bollea’s and
Ms. Clem’s have been ruled outside the scope
of discovery by this Court on two occasions.
Undisputed.

54. Hogan testified about Linda Hogan’s
public statements on this subject as
follows: “she was basically singing to the
heavens that I was a homosexual” and later
“just went on a TV show and said, oh, I
was mad. I was just kidding.” Hogan Dep.
(Conf. Ex. 108-C) at 264:6-25.

Objection, on relevance and prejudice
grounds, as to any discussion of an alleged
relationship with Brutus Beefcake.

C. Widespread Public Discussion of the Graphic Details of Hogan’s Sex Life,
Including By Hogan Himself
V.

UNDISPUTED FACT NO. 5: Prior to any conduct by the Publisher Defendants,
there was widespread discussion in the media, including by Hogan himself, of the
Video Recording of Sexual Affair Between Hogan and Heather Clem.

Moving Parties’ Undisputed Material Facts
and Supporting Evidence:
72. Peirce re-transmitted the “timeline” he
received on March 12, 2012, meaning he
received it no later than that date. Peirce
Dep. (Conf. Ex. 116-C) at 95:12 – 97:7.
75. During his deposition testimony in this
case, Hogan stated that he “didn’t feel
uncomfortable at all” sharing “with the
public that” he had slept with a lot women
“in the period between when [his] marriage

Opposing Party’s Response and Supporting
Evidence:
Undisputed.

Undisputed.
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Moving Parties’ Undisputed Material Facts
and Supporting Evidence:
to Linda ended and when [he] met
Jennifer.” Hulk Dep. (Conf. Ex. 108-C) at
336:15-19.
VI.

Opposing Party’s Response and Supporting
Evidence:

UNDISPUTED FACT NO. 6: After all this prior media coverage, Gawker
published its news report and commentary, accompanied by one minute and 41
seconds of heavily-edited footage from the full 30 minute Video Recording.

Moving Parties’ Undisputed Material Facts
and Supporting Evidence:
114. On or about September 27, 2012,
defendant Daulerio was contacted by Tony
Burton, an agent with Don Buchwald &
Associates, Inc. (the “Buchwald Agency”).
Conf. Ex. 113-C (email from T. Burton to
A.J. Daulerio, dated Sept. 27, 2012);
Burton Dep. (Conf. Ex. 114-C) at 13:13 –
14:24.
115. Burton serves as the agent for Mike
“Cowhead” Calta, a Tampa radio
personality who had a show on the same
channel as Bubba the Love Sponge Clem.
Burton Dep. (Conf. Ex. 114-C) at 15:1317.
VII.

Opposing Party’s Response and Supporting
Evidence:
Undisputed.

Undisputed.

UNDISPUTED FACT NO. 7: The Publisher Defendants believed that the
Publication addressed a matter of public concern.

VIII. UNDISPUTED FACT NO. 8: Following the Publication, there continued to be
widespread public discussion About the Video Recording of the Sexual Affair,
including by Hogan himself.
Moving Parties’ Undisputed Material Facts
and Supporting Evidence:
134. The media tour was arranged by Jules
Wortman, then Vice-President for Public
Relations for TNA. Wortman Dep. (Conf.
Ex. 115-C) at 16:11-16, 26:2-6; see also id.
at 24:22 – 25:13 (describing tour).
135. Ms. Wortman described this media
attention at her deposition. Id. at 32:1 –
40:3.
141. Hogan’s interview on TMZ had not been

Opposing Party’s Response and Supporting
Evidence:
Undisputed.

Undisputed.

Undisputed.

scheduled as part of the media tour. Id. at
77:20 – 79:14 (testimony of Wortman,
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Moving Parties’ Undisputed Material Facts
and Supporting Evidence:

Opposing Party’s Response and Supporting
Evidence:

explaining “I didn’t set [the TMZ interview]
and I don’t know why he would be doing
that.”).

144. During his deposition in this case,
Bubba Clem stated that, during the period
between the filing of the lawsuit against
him and his settlement with Hogan, he was
in “cover my ass” mode and that what he
said on his radio program had not been
true. See, e.g., B. Clem Dep. (Conf. Ex.
109-C) at 420:3-8.
IX.

Undisputed.

UNIDSPUTED FACT NO. 9: By his own admission, Hogan has suffered at most
only “garden variety” emotional distress.

Moving Parties’ Undisputed Material Facts
and Supporting Evidence:
148. Hogan did not seek “medical
treatment” or “psychological counseling”
as a result of the Gawker Publication.
Hogan Dep. (Conf. Ex. 108-C) at 525:22 –
528:19.

Opposing Party’s Response and Supporting
Evidence:
Undisputed.

PLAINTIFF TERRY BOLLEA’S CONFIDENTIAL FACTS RELEVANT TO HIS
OPPOSITION, AND FACTS ESTABLISHING TRIABLE ISSUES OF FACT
The Defendants: Gawker, Denton & Daulerio and Their Philosophy on
Journalism Ethics
162.

Also while at Deadspin, Daulerio and Gawker paid $12,000 for a photo of NFL

quarterback Brett Favre’s penis and published it. Ex. 44_C (Daulerio Tr. 54:12–54:24).
The Surreptitious and Illegal Recording of Mr. Bollea
166.

The sexual encounter between Mr. Bollea and Ms. Clem, which is the subject of

this litigation, was not Mr. Bollea’s idea. Ex. 42_C (Bollea Tr. 273:17–275:6); Ex 41_C (Bubba
Clem Tr. 309:6–25); Ex. 45_C (Heather Cole Tr. 11:8–12).
167.

Mr. Bollea was at a very low point in his life. He was physically, emotionally and

legally separated from his wife, who made clear their marriage was permanently over and who

8

had gone to live somewhere else. Ex. 42_C (Bollea Tr. 279:20–25, 280:4–9, 306:10–12,
306:23–307:1). When Mr. Bollea was at his most vulnerable, in mid-2007, the Clems lured Mr.
Bollea into a sexual encounter with Heather in their private bedroom. Ex. 42_C (Bollea Tr.
280:4–9).
168.

Mr. Bollea did not know that his encounter with Ms. Clem had been recorded.

Ex. 42_C (Bollea Tr. 258:05–12, 215:19–20); Ex. 1 (Bubba Clem Tr. 238:15–240:11; 469:18–
25); Ex. 41_C (459:1–7; 470:2); Ex. 45_C (Heather Cole Tr. 30:3–12).
169.

Mr. Bollea did not authorize the recording of his sexual encounter with Heather

Clem. Ex. 42_C (Bollea Tr. 215:19–20, 233:14–21); Ex. 1 (Bubba Clem Tr. 329:04–333:02);
Ex. 41_C (459:1–7); Ex. 45_C (Heather Clem Tr. 19:07–14).
The Gawker Defendants’ Receipt of the Illegally Recorded Sex Video
172.

In late September 2012, A.J. Daulerio was approached via email by talent agent

Tony Burton of Buchwald & Associates in New York. Ex. 49_C. Following their phone and
email conversations, Daulerio authorized and facilitated the shipment to Gawker’s offices of a
30-minute video featuring footage of “Hulk Hogan” having sex. Ex. 49_C; Ex. 4 (Daulerio Tr.
113:22–114:18).
173.

The video arrived in the mail from an anonymous source. Ex. 42_C.

174.

Upon receipt of the 30-minute video of Mr. Bollea, Gawker employees

immediately watched the video and made cruel comments about the video and Mr. Bollea in
internal e-mails and messages. Ex. 48_C.
The Gawker Defendants’ Production of the Highlight Reel
182.

Daulerio used the term “highlight reel” to describe the video that he and his staff

produced and broadcast to the world. Ex. 49_C.
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183.

Harvard Professor Leslie John described the Sex Video as including the preamble,

the sexual acts themselves, and the denoument. Ex. 46_C (John Rough Tr. 227:24–228:19).
Gawker Refuses to Remove the Highlight Reel
193.

On October 5, 2012, Mr. Bollea’s counsel wrote to Gawker and Denton

demanding the Sex Video be removed from the site, stating that the video was surreptitiously
recorded, released without Mr. Bollea’s consent, and that the continued publication of it was
offensive and harmful to Mr. Bollea. Ex. 51_C.
Gawker Generates Traffic, Revenues and Profits as Mr. Bollea Suffers Extreme
and Continued Distress
201.

Approximately 4.5 million people watched the Gawker-produced video at other

websites that had lifted the video from Gawker.com. Ex. 52_C; Ex. 38.
205.

Gawker Defendants’ expert witness, Peter Horan, agreed that he would

characterize Gawker’s Facebook post as “inviting people to watch the Hogan sex tape.” Ex.
47_C (Horan Tr. 187:18–188:18). Horan further conceded that Gawker used the Sex Video as a
form of “viral marketing” to generate additional viewers. Ex. 47_C (Horan Tr. 192:10–24).
212.

Mr. Bollea’s media appearances in Spring and October 2012 were intended to

prevent further release of the Sex Video, and to quell speculation in published reports that he
supposedly had something to do with the release of the Sex Video. Ex. 42_C ( Bollea Tr. 415:7–
20).
213.

The interviews regarding the Sex Video were tremendously embarrassing to Mr.

Bollea. Ex. 42_C (Bollea Tr. 443:11–13).
214.

Mr. Bollea reluctantly went on the “Bound for Glory” tour and was asked about

the Sex Video as well as the pay-per-view wrestling event, though he dreaded questions about
the former and wanted to talk about the latter. Ex. 53_C; Ex. 42_C (401:17–404:01; 415:7–29).
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215.

The publication of the Sex Video destroyed Mr. Bollea’s life. He could not

function, sleep, eat, or think straight. Ex. 42_C (Bollea Tr. 526:2–5, 527:19–528:19, 529:9–
530:11, 531:5–19, 532:23–533:6, 535:2–4).
216.

Gawker’s release of the Sex Video was the most stressful situation Mr. Bollea

ever faced in his life. Ex. 42_C (Bollea Tr. 531:5–19).
217.

Mr. Bollea has cried, worried about its impact on his children, and its impact on

his current marriage, and he often is confronted by strangers who have seen the Sex Video and
try to engage him in conversation about it, often with his wife and/or children present. Ex. 42_C
(Bollea Tr. 526:2–5, 527:19–528:19, 529:9–530:11, 531:5–19, 532:23–533:6, 535:2–4, 537:14–
538:3).
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