IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT,
IN AND FOR PASCO COUNTY, FLORIDA
CIVIL DIVISION
U.S. BANK NATIONAL ASSOCIATION, CASE NO. 2011-CA-3117-ES-J4
PLAINTIFF,
V.

ERIC WALL,

DEFENDANT.
/

DEFENDANT’S EMERGENCY MOTION TO VACATE FINAL JUDGMENT OF
FORECLOSURE AND INVOLUNTARILY DISMISS THE ACTION

Defendant ERIC WALL (hereinafter “Defendant”), by and through undersigned counsel
and pursuant to Fla. R. Civ. P. 1.540(b)(3), moves the Court to vacate the final judgment of
foreclosure rendered in favor of U.S. BANK NATIONAL ASSOCIATION (hereinafter
“Plaintiff”) and dismiss the case. In support of the motion, Defendant asserts:

STATEMENT OF THE CASE AND FACTS

Introduction

A trial in this foreclosure case was heard before Senior Judge Wayne L. Cobb on
September 17, 2014. On November 12, 2014, Judge Cobb entered his Uniform Final Judgment
of Foreclosure and his Supplemental to Final Judgment of Foreclosure. The Defendant timely
filed his Motion for Rehearing and requesting that the Final Judgment be vacated on November
27, 2014. Judge Cobb entered his Order Denying Rehearing April 01, 2015. Defendant files this
Motion to Vacate, and alerts this court that this Motion should be heard no later than thirty (30)
days from the date of rendition of the Rehearing Order because if this motion is not granted,

Defendant must file his Notice of Appeal which will divest the court of jurisdiction upon filing.



Your undersigned counsel respectfully asserts that the serious wrong done to the defendant in a
court in this community should be reversed by the court in his community, without the need to
go outside the community to the appellate court.

Stated plainly and most directly, the Final Judgment in this case must be vacated because
it is not clear that Plaintiff's counsel engaged in serious misconduct both before and during the
trial, and that testimony elicited by Plaintiff's counsel and their witness during trial was false,
misleading and potentially perjury.® Specifically, after trial your undersigned discovered that
counsel for Plaintiff issued two (2) subpoenas to non parties, thereafter obtained hundreds of
pages of documents from those non parties, then presented those documents as the business
records of her witness during trial.

After trial, your undersigned received those documents (more than 200 pages) from the
non party, CitiMortgage. Upon receipt, your undersigned carefully compared the testimony of

plaintiff against the improperly obtained documents and it became very clear that the

testimony of the witness during trial was not at all truthful. Specifically, over and over

again, Plaintiff's witness asserted that it "boarded" the loan documents shortly after it began
servicing the loan in 2012. Critically however, the documents it introduced at trial as its own
documents show that they were generated and produced on September 17, 2014, just 9 days
before trial. Moreover, the documents that were introduced by plaintiff were in exactly the same
format and page number as the documents that were provided to defendant by the third party.

The significance of these improperly obtained documents at trial and to the ultimate outcome

! This witness was not a low level trial witness brought in to testify perfunctorily in foreclosure
cases, but rather he was, “A senior vice president and associate general counsel (of
CitiMortgage)” who “managed all of the default foreclosure litigation in the country.”
(Transcript of Trial Before Judge WayNE Cobb [T. ] at 26). The position and experience of
the witness in this case is critically important for this court to consider given the very serious
allegations that your undersigned counsel has leveled against both the witness and his attorneys.



cannot be overstated. As reflected in the Supplement to Final Judgment, the documents were
used to impeach the defendant. Critically, these documents were nothing but rank hearsay,

secretly obtained, secretly used against the defendant who had no opportunity to cross examine.

Defendant repeatedly testified that he was not in default of his mortgage.

The first critical thing to note is that the current servicer Rushmore is four steps removed
from CitiMortgage, the originator of the loan and the source of the improperly obtained
documents. The Defendant has steadfastly asserted that he was not in default of his mortgage
when CitiMortgage approached him and directed him to modify his loan due to problems with
those loan terms.”> Indeed, the Defendant testified that he made each and every one of his
modified payments but that immediately thereafter, CitiMortgage transferred servicing to a new
servicer who failed to honor the terms of his modification:

Q. Mr. Wall, you sat here, now, three hours or so, listening to people talk about

you and your mortgage and your financial affairs. Was the testimony that
you heard correct?

A. No.

Q. Are you in default of this mortgage?

A. No.

Q. Why are you not in default of this mortgage?

A. | never missed a payment. Ever.

Q. From the inception of the loan in 2005, is that correct?

A. Correct.®

2 Your undersigned finds it critical to note that the defendant is a retired United States Marine, a
fact that becomes critical when considering both his credibility and the grievous sense of wrong
that he feels believing that an opponent cheated him and has, up to this point, beaten him through
cheating.
3T. 134,



The Plaintiff’s “impeachment” testimony was based on prior servicer
records.

It is also critical to note that the details of case dispute are nearly entirely within the
records of CitiMortgage, and that those records terminate in 2010, nearly four (4) years prior to
when this trial occurred. Indeed, multiple servicers of the loan servicers have come and gone

during the pendency of this action. These entities are summarized as follows:

CitiMortgage > Marix - SLS - Rushmore

The Plaintiff’s witness did not bring any documents with him to court, rather the
documents provided to the court were those handed to him by his attorney — including those
improperly obtained. Instead, he was handed the documents his attorneys improperly obtained.

A. 1 didn’t bring any documents with me today.

Q. You didn’t bring any documents with you today?

A. Correct.*

* * *

Q. You testified previously you didn’t bring any records into this courtroom,
correct?

A. Three times.®
Furthermore the witness testified that the records were obtained and boarded at or noear
the time the current servicer “acquired” the loan: Page 44

Q. Was there a boarding process

A. Yes ma’am.

“T.36.
>T. 80.



Q. And part of that boarding process, when does it usually occur?
A. At or around the time the acquisition of the servicing rights.®
And the witness’s testimony was that the loan the current servicer received the

records from SLS - not CitiMortgage:

Q. Okay. But just so that fact is clear, we have Marix Servicing, who serviced it
after Citi, and then SLS, Specilaized Loan Servicing, who serviced it after
Marix. But you boarded this loan from Specalized Loan Servicing, not from
Citi, correct?

A. Correct. Marix serviced after Citi. And correct, SLS serviced after Marix.
And correct we serviced — Rushmore serviced after SLS.’

Apparently relying on the witness’s boarding testimony and the documents admitted
through such hearsay testimony, the trial court rendered judgment in the Plaintiff’s favor and

found that the Defendant’s testimony was not credible and had been successfully impeached:®

(2) The defendant failed to pay the payment due in May of 2009. He was offered
a temporary loan modification but although he made some temporary
payments he refused to cooperate with lender and, consequently, was not
offered a permanent modification. Defendant’s testimony to the contrary was
impeachable and not believable.

But what occurred after trial unequivocally reveals that both the Plaintiff and its counsel
committed serious misrepresentations and other misconduct by acquiring such “impeachment”

through the two improperly authorized subpoenas.

°T. 44,
'T.82.
® Supplemental to Final Judgment of Foreclosure, § 2.
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The records used to “impeach” the Defendant were not boarded but
obtained through unauthorized subpoenas.

As detailed above, the defendant's real dispute was with CitiMortgage, who terminated
their relationship with this defendant nearly four years before the trial. The Defendant asserts
that he complied with all obligations with that prior servicer and that they improperly rejected
him. He had no way of knowing that the current servicer had in fact secretly obtained documents
from Citi, then was able to present Citi's version of the dispute with defendant having no way of
challenging those improper states.

To “impeach” this testimony, Plaintiff offered “records” its witness alleged were
“boarded” into its system from SLS. But this is not what happened. Indeed, the documents that
the witness testified were “boarded” onto his system are exactly 24 pages and exactly the same
format, font and output as those provided directly to counsel by Citi pursuant to the two
improperly issued subpoenas.

Further, the trial exhibit “collection notes” are 24 pages long and the trial exhibit
“payment history” are 11 pages long. Ciritically, both contain a very unique code down at the

bottom, and note especially the date and time stamp that appear on both.

Snapshot taken directly from the documents provided directly from CitiMortgage

file:///G|/Tami%200/Mortgage®202014%20-%20Sept-Dec/Wall Eric/collection%20notes TXT[9/8/2014 10:02:47 AM]

file://G|Tami%200/Meortgage®e202014%20-2%0205ept-Dec/Wall Enc/payment o2 0history TXT[9/8/2014 10:17:35 AM]

Snapshot taken directly from the trial exhibits provided by Plaintiff’s counsel

file:///G|Tami%200Mortgage®e202014%:20-2%020Sept-Dec/Wall Eric/collection?e20notes TXT[9/8/2014 10:02:47 AM)]

file///G|Tami%2 00/ Mortzage?202014%20-%205ept-Dec/Wall Eric/payment %2 0history TXT[9/8/2014 10:17:35 AM)]




In a hearing held before Judge Polk on March 23, 2015, in which your undersigned
leveled these same very serious allegations against Plaintiff and their counsel and during which
your undersigned counsel asked counsel for Plaintiff to either or admit or deny the substance of
these allegations, counsel for Plaintiff refused.

THE COURT: Ms. Gaita, do you wish to answer that question?

MS. GAITA: No, I don’t wish to respond. Counsel knows the — I’ve responded to
numerous emails. I’ve been very explicit about it. If he wants at this point to
depose me or whatever his remedies are, he’s going to go ahead and do them
and | suggest that he does it now.’

Counsel is correct about one thing: your undersigned has sent a barrage of emails to her
and to her co-counsel since he discovered this wrongdoing — but has never received a response
from either Ms. Gaita or her co-counsel Ms. Copeland that was at all explicit. Instead, in literally
dozens of emails, they ignore the very serious accusations then fail to provide any substantive
response. The most frustrating thing by far is that opposing counsel has had more than six (6)
months to come clean, apologize to your undersigned counsel and this defendant for what might
have been an error in judgment and then ask the court for relief (which would have most surely
been granted). This lack of response has left your undersigned counsel with no choice but to
continue on this persistent effort to make sure this wrong is corrected.

Counsel does come close to an explicit admission of their wrongdoing in a motion field
with this court for the first time in a post-trial memorandum:

11. Plaintiff introduced into evidence payment history and collection notes
received from CitiMortgage.

12. Plaintiff impeached the witness with a forbearance agreement also
obtained from CitiMortgage.2

® Transcript of Hearing Before Judge Alicia Polk, March 23, 2015 at
19 plaintiff’s Memorandum in Opposition to Defendant’s Renewed Motion to Quash Subpoena at
111 and 12. Emphasis added.



To summarize the wrongdoing which entitles the Defendant relief from judgment it is

suffice to say that:

1)

2)

3)

AFTER the trial had concluded, your undersigned became aware that Plaintiff's
attorneys had apparently issued two subpoena duces tecum to non parties CitiBank
and CitiMortgage. Counsel did not issue notice to Defendant that they sought records
from third parties and critically, at no time during or after trial did counsel for
plaintiff advise Defendant or this court that they had done so;

AFTER the trial concluded your undersigned contacted both CitiBank and
CitiMortgage your undersigned contacted both who provided to your undersigned
counsel the more than 300 pages worth of documents that they had provided to
counsel for plaintiff (and their witness) prior to trial;

DURING the trial the witness testified that the records he was authenticating and
testifying were "his" business records were probably not "his" records at all, but were
the records that his attorneys had obtained improperly from third parties. Every
single one of Defendant's numerous hearsay and other objections must be
reconsidered given the very serious possibility that the witness mislead or flat out lied
to the court when he said the records he were looking at here "his", when in fact they
were more than likely the records which were obtained directly (and improperly)
from CitiMortgage directly.

The Plaintiff's admissions appear to make it clear that they have engaged in very real

wrongdoing but these allegations have not yet been formally considered by the court. Given

these allegations, your undersigned asks the court to consider, could this court ever imagine a

case where such wrongdoing would be allowed to stand by the trial court? In a personal injury

case if it were determined after trial that Plaintiff's counsel had violated the rules of discovery

and then mislead the court during trial testimony, if these violations were brought to the court’s

attention, would the court just shrug its shoulders and confirm the judgment? In a family law

case if a petitioner violated rules of procedure and likewise obtained a judgment, would the court

allow that judgment to stand? And what now are the facts that are apparently (but not

definitively) demonstrated in this case? Based on Plaintiff's failure to respond directly to

Defendant's very serious allegations and based on their admissions quoted above, it appears that:



This court has entered a nearly quarter million dollar judgment in favor of Plaintiff based
on grossly improper conduct of trial counsel and probably their witness during the trial.

The judgment should not stand.
ARGUMENT
The Florida Rules of Civil Procedure are clear that a litigant may be afforded “relief”
from a judgment procured by fraud, misrepresentation, or other misconduct of an adverse party.
Fla. R. Civ. P. 1.540(b)(3)."* And where, as here, the basis for relief is testimony at trial

tantamount to perjury, the court must provide relief from judgment. See Estate of Willis v.

Gaffney, 677 So. 2d 949, 951 (Fla. 2d DCA 1996) (and cases cited therein).
But the Court should not only grant relief from judgment, but it should also dismiss the
case as a sanction for the Plaintiff’s false testimony. In fact, it would be an abuse of discretion

not to. See Metropolitan Dade County v. Martinsen, 736 So. 2d 794 (Fla. 3d DCA 1999)

(holding trial court abused its discretion in denying defendant’s motion to dismiss case based on
plaintiff’s untruthful sworn statements and remanding for dismissal of the case.). This is because
The suggestion that perjury in civil cases is acceptable, or, in the alternative, that
it will go unpunished even when discovered, has gained regrettable acceptance
among many. | can think of few crimes, however, that strike more viciously

against the integrity of our system of justice than the crime of perjury.

Id. at 796. (Sorondo, J., concur). See also Mendez v. Blanco, 665 So. 2d 1149, 1150 (Fla. 3d

DCA 1996) (holding that the trial court did not abuse its discretion in dismissing the plaintiff's
complaint where he “committed serious misconduct by repeatedly lying under oath during a

deposition”); O'Vahey v. Miller, 644 So. 2d 550, 551 (Fla. 3d DCA 1994) (holding that the

1 In this sense, “relieve” refers to “[t]o ease or alleviate (pain, distress, anxiety, need, etc.) ... to
ease (a person) of any burden, wrong, or oppression, as by legal means.” Pino v. Bank of New
York, 121 So. 3d 23, 30 (Fla. 2013).




plaintiff's repeated lies in discovery, uncovered only by the “assiduous efforts of opposing
counsel,” “constituted such serious misconduct” that dismissal of the case was required).

To permit the Plaintiff a judgment would strike against the integrity of the system as a
whole especially where the false testimony was only exposed through the assiduous efforts of the
Defendant’s counsel. Dismissal of the case is therefore appropriate.

CONCLUSION

The Court vacate the final judgment of foreclosure and render an involuntary dismissal of
this action in the Defendant; award him his reasonably incurred attorney’s fees and costs
pursuant to Fla. Stat. 857.105(7) and the subject loan documents for those fees so wrongfully
incurred by the necessity of defense; and any other relief the Court deems just and proper.

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by

hand-delivery and email on this 15" day of April, 2015 to Juliana Gaita, Esq., at

Juliana@qllawcenter.com and eservice@agllawcenter.com.

By:__s/ Matthew D. Weidner
Matthew D. Weidner, Esq.
WeidnerLaw, P.A.

Attorney for Defendant

250 Mirror Lake Dr. N.

St. Petersburg, FL 33701
(727) 954-8752
service@mattweidnerlaw.com
FBN: 185957

By:__s/ Michael P. Fuino
Michael P. Fuino, Esq.
WeidnerLaw, P.A.

Attorney for Defendant

250 Mirror Lake Dr. N.

St. Petersburg, FL 33701
(727) 954-8752
service@mattweidnerlaw.com
FBN: 84191
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