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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

CIVIL DIVISION
Nationstar Mortgage LLC
Plaintiff, Case #: 2009-CA-002668
s DIVISION: 33
-V -

Tony Robinson and Debra Robinson; et al.

Detendant(s). |

PLAINTIFE'S RESPONSE TO DEFENDANTS’ CLOSING ARGUMENT

Plaintiff, Nationstar Mortgage LLC, by and through its undersigned counsel, hereby
files its Response to Defendants’ Closing Argument and states as follows:
The Defendants’ Closing presents three arguments (with subparts), each of which will be

addressed individually below.

I.(A) Defendants argue that the Plaintiff is not entitled to foreclosure because Plaintiff did not
present a valid mortgage since the owner of the property did not execute the document.
RESPONSE
It is clear that ‘but for’ the defects requiring re-establishment of the unrecorded Mortgage
and the Quit Claim Deed, there would be little defense to this foreclosure. The defendant,
DEBRA ROBINSON, recognized her signature on the Note (Exhibit 6) and the Mortgage
(Exhibit 7) which was used to refinance the subject property. The original Note has been filed

with the court. The defendants acknowledged defaulting on the payments.



Then need to cure these defects is precisely why plaintiff is-seeking, together with the
mortgage foreclosure, equitable relief to re-establish the unrecorded Mortgage (Exhibit 7) and
the Quit Claim Deed (proffered into evidence). By Re-Establishing the Quit Claim Deed, the
property would pass from TONY ROBINSON to TONY ROBINSON and DEBRA
ROBINSON. As this was Non-Homestead property, one spouse (DEBRA ROBINSON) would
then be able to encumber the property without joining the other spouse.

The defendant, TON'Y ROBINSON, testified that he probably did sign the quit claim deed to
transfer the subject property to himself and his wife DEBRA ROBINSON on or about August
24, 2006. The defendant testified that he “had a lot of property at the time, a lot of transactions
was going on, so it’s a possibility.”

The Mortgage and Quit Claim Deed were notarized in Michigan by TONY ROBINSON’s
sister, Denise Robinson, and were not properly witnessed or ever recorded.

The defendants should not receive the benefit of technical defects to which the defendants
themselves through inadvertence and neglect.contributed to.

Plaintiff has proven by a preponderance of the evidence that it has the right to enforce the
subject Note. For reasons set forth more fully below, Plaintiff is also entitled to have the subject

Mortgage and the Quit Claim Deed Re-Established.

L(B) Defendants argue that the Plaintiff failed to establish Aurora’s standing to sue on the day

the lawsuit was filed.

RESPONSE



This argument is without merit. The Complaint in this action was filed on February 12, 2009.
According to the Collection Notes (Exhibit 9) AURORA, the prior plaintiff, was in possession of
the original note on February 10, 2009 and sent it via UPS Ground shipment.

Page 5 line 86 of the Collections Notes shows the following entry:
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The Collections Notes which were admitted into evidence show that AURORA, the prior

Plaintiff, had possession of the Note and thus standing, on the day the lawsuit was filed.

L.(C) Defendants argue that the Plaintiff has failed to establish compliance with conditions
precedent.
" RESPONSE
The plaintiff’s witness, CRIS THOMAS, testified that according to the Collection Notes
(Exhibit 9) on November 21, 2008 a Demand Letter (Exhibit 10) was sent to the borrowers at
49641 Watling Street, Macomb, Michigan, which was the address the borrowers had earlier
verified on October 31, 2008.

Page 2 line 7 of the Collection Notes shows the following entry:
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Page 2 line 29 of the Collection Notes shows the following entry:
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The Collection Notes are full of entries which detail telephone conversations and
correspondences between the parties which establish that the plaintiff and the defendant were
directly communicating and corresponding with each other at the proper address.

‘The Demand Letter itself provided the defendants with adequate notice of the possibility of .
acceleration and foreclosure proceedings. The notice describes the default, the steps necessary to
cure the default, the possibility of acceleration and foreclosure, the nature of those proceedings,
and further advises the defendants of the right to assert defenses, as well as to reinstate prior to
sale. Therefore the notice is sufficient under paragraph 22 of the Mortgage. See U.S.Bank Nat.

Assoc. v Busquets No. 2D13-280 (March 21, 2014).

I.(D) Defendants argue that the Plaintiff has failed to support the interest award.
RESPONSE

Substantial competent evidence to support the amounts due and owing, including the
amounts for interest, is set forth in the Payment History admitted into evidence as Exhibit 6.

The Note and Mortgage were executed on August 24, 2006, Based upon the payment history
the default occurred for the payment due for October 2008. The defendants’ argument regarding
the adjusted interest would only be applicable to the period of time between origination (August
2006) and default (October 2008). The interest rate for each month during this time period is set
forth in the Payment Histories. The defendants offered no evidence to contradict the Payment
Histories.

According to the Payment Histories, interest has been accruing on the loan since the date of
default (October 2008) to the present date. This interest is accruing at the Default Rate and is not

adjusted. The interest rate for this time period is also set forth in the Payment Histories.



II. Defendants argue that the Plaintiff has failed to establish a cause of action for equitable lien.
RESPONSE
.This case is a classic example of why the doctrines of equitable lien and equitable
subrogation were developed.

Beginning in 1918 with Forman v. First National Bank of Quincy, 79 So. 742 (Fla. 1918) the

doctrine of equitable subrogation has been recognized in Florida as a means of rectifying issues
caused by defectively executed or unrecorded deeds and mortgages. Equitable subrogation
allows a refinancing lender to substitute (subrogate)} into the position of a prior existing mortgage
which the refinancing lender satisfied.

In Federal Land Bank of Columbia v Goodwin, 145 So 883 (Fla 1933) the Florida Supreme

Court allowed subrogation by a refinancing lender and stated:

. The doctrine of subrogation does not arise from statute or custom, but is a
peculiar creation of equity, grounded on the proposition of doing justice to the parties
without regard to form. It rests on the maxim that no one shall be enriched by another’s
loss and may be invoked when and where justice demands its application. It has been
greatly expanded in this country, may be employed to relieve from fraud or mistake, but
is not allowed if it works injustice on the rights of others.

In Palm Beach Sav. & Loan Ass’n v. Fishbein. 619 So. 2d 267 (Fla 1993) the Supreme Court

applied equitable subrogation for a refinancing lender who held a void mortgage. In that case,
which involved a husband and wife with multiple morigages and deeds and allegaiions of
forgery, the Court ruled the lender was entitled to an equitable lien subrogated to the position of
the prior mortgage, over the defendants’ objections that the bank was negligent, noting the

defendants stood in no worse position and otherwise would have received a windfall.



In the present case, the defendants first argue that the plaintiff failed to convey a benefit to
the defendants. This is contrary to the evidence presented. The Plaintiff introduced into evidence
as Exhibit 2 a certified copy of the prior Mortgage. The Plaintiff introduced into evidence as
Exhibit 3 a certified copy of Mortgage Release, Satisfaction and Discharge of said mortgage. The
Plaintiff introduced into evidence as Exhibit 8 the HUD Settlement Statement showing that funds
from the plaintiff’s mortgage went to pay off the prior existing Wells Fargo Mortgage in the
amount of $225,924.25.

Defendants’ argument that Plaintiff lacks standing to be the successor in interest to the party
who satisfied the prior mortgage is without merit. As set forth above, the evidence shows that
NATIONSTAR MORTGAGE LLC acquired the prior plaintiff, AURORA LOAN SERVICE,
and that AURORA had possession of the Note, and thus standing, on the day the lawsuit was
filed.

The uncontroverted evidence and testimony presented at trial shows that the defendants Tony
Robinson and Debra M. Robinson had a prior existing mortgage on the subject property, and that
this prior existing mortgage was satisfied by the funds from the plaintiff’s mortgage. The
Plaintiff has clearly conveyed a benefit to both of the defendants by satisfying the prior mortgage
which encumbered the property, thus meeting the first element to establish an equitable lien.

The defendants next argue the defendants did not knowingly request or voluntary acceptance
the benefit. This is contrary to all of the evidence. The defendants knowingly and voluntarily
refinanced the prior existing mortgage and knowingly and voluntarily made payments on the
new note and mortgage from 2006 until 2008. The defendants presented no evidence showing
that they made payments on the prior existing Mortgage after 2006 when they refinanced. The

defendants acknowledged that the HUD Settlement Statement shows that $225,924.25 of the



funds from the plaintiff’s mortgage went to pay off the prior existing Wells Fargo Mortgage. The
defendants acknowledged their signatures on the documents.

The testimony and evidence presented by the plaintiff shows that the defendants undertock
and received the benefit of the refinancing knowingly and voluntarily, thus establishing the
second element of an equitable lien.

Plaintiff is entitled to an Equitable Lien to the extent of the amount of the proceeds used to
satisfy the prior existing mortgage, ($225,924.25) together with interest since the date the prior
lien was satisfied, and costs such as taxes and insurance advanced paid upon the property. The

defendants would stand in no worse position and otherwise would receive a windfall.

ITI. Defendants argue that the re-establishment counts fail because the deed was excluded from
evidence.
RESPONSE
With all due respect, the court erred in not admitting into evidence the Quit Claim Deed
from TONY ROBINSON to TONY ROBINSON and DEBRA ROBINSON. The plaintiff
proffered the quit claim deed and renews its motion to introduce the deed into evidence.

The defendant, TONY ROBINSON, testified that he probably did sign the quit claim deed to
transfer the subject property to himself and his wife DEBRA ROBINSON on or about August
24, 2006. The defendant testified that he “had a lot of property at the time, a lot of transactions
was going on, so it’s a possibility.”

The Mortgage and Quit Claim Deed were notarized in Michigan by TONY ROBINSON’s

sister, Denise Robinson, and were not properly witnessed or ever recorded.



The technical defects regarding the deed not being properly witnessed should not
preclude it from being admitted into evidence. Such technical defects may go to the evidentiary
weight to be given the deed, but not to its admissibility.

In Pimentel v, Alamo 555 So.2d 895 (3DCA 1990) the appeals court held that the trial

court committed revisable error in refusing to admit in evidence a quit claim deed on the subject
property because of a technicality regarding the witness to such deed. The appeal court ruled that
the various objections to the deed go to the evidentiary weight to be given to the deed, but did
not preclude the admissibility of the deed.

Whatever its technical defects, the subject Quit Claim Deed, signed on the same date as
the Note and Mortgage, clearly evidences the parties’ intention to transfer the property from
solely the husband’s name into both the husband and wife’s name.

The defendants should not receive the benefit of technical defects to which the
defendants themselves through inadvertence and neglect contributed to. During this time period
these defendants engaged in “20-30 real estate transactions”, using relatives to notarize
documents. Furthermore, the defendants have shown no reason why they would be prejudiced
by the re-establishment of this deed.

If the quit claim deed did not contain technical errors, there would be no need for the
Plaintiff to bring an action to re-establish it. The very purpose of the cause of action to re-
establish a document is to cure technical defects within the documents. Otherwise there would be
no need to seek such relief and there would be no such cause of action. The Defendants’
argument that because of technical defects the document cannot be admitted into evidence, and
thus the technical defects cannot be cured, is illogical and contrary to the very principal of the

cause of action to re-establish a document.



WHEREFORE, Plaintiff respectfully requests that this Honorable Court enter a Final
Judgment in favor of the Plaintiff,

A. Determining the amount due to plaintiff and directing that if such sums are not paid
immediately, the Court foreclose the Mortgage and the Clerk of Court sell the
property securing the indebtedness to satisfy Plaintiff’s mortgage lien, and
determining that the rights, title and interest of any and all defendants named herein
are inferior to the Plaintiff’s Mortgage lien;

B. Re-establishing the Mortgage (Exhibit 7);

C. Re-Establish the Quit Claim Deed (Proffered) ;

D. Adjudicating that pursuant to the doctrine of equitable subrogation, the plaintiff has
an equitable lien on the subject property superior to any right, title and interest of any
and all defendants named herein;

E. Granting such further relief as the Court deems just, proper and equitable.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished
by U.S. Mail and/or email service if an email address is so listed below on this _Z day of

’ L , 2015 to the following:

!
Unknown Person(s) in Possession of the Subject Property n/k/a Garland Money, 12508 North

68th Street, Largo, FL 33773

cc: Jason Kral, Esq., 250 Mirror Lake Dr. N., Saint Petersburg, FL 33701



Tony Robinson, c/o Jason M. Kral, Esq, service@mattweidnerlaw.com
Debra Robinson, ¢/o Jason M. Kral, Esq, service@mattweidnerlaw.com

Regency West Apartments II, Association, c/o Bryan B. Levine, ESQ.,
Pleadings@CondoCollections.com

cc: Jason Kral, Esq., service@mattweidnerlaw.com

*Pursuant to Fla. R. Jud. Admin. 2.516(b)(1)(A), Plaintiff’s counsel hereby designates its
primary email address for the purposes of email service as: SFGTampaService@logs.com*

SHAPIRO, FISHMAN & GACHE, LLP

Attorneys for Plaintiff

4630 Woodland Corporate Blvd., Ste 100

Tampa, FL. 33614

Telephone: (813) 830-8888

Fax: (813) 880-8800

For Email Service Only: SFGTampaService@logs.com
For all other inquiries: jspanolios@logs.com

By: ) Waf'

James J. Spano]@;s,'Esq.
FL Bar # 868965

Pursuant to the Fair Debt Collections Practices Act, you are advised that this office may be
deemed a debt collector and any information obtained may be used for that purpose.
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