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STATEMENT OF THE CASE AND FACTS 

I. Introduction 

 Defendants Tony Robinson and Debra Robinson (collectively “the Defendants” and 

individually “Mr. Robinson” and “Mrs. Robinson”) move the Court to dismiss the action filed by 

Nationstar Mortgage, LLC (“the Plaintiff”) because it failed to prove a prima facie case at trial 

for any of the causes of action asserted in its second amended complaint (“the complaint”). 

II. Defendants’ Statement of the Facts 

 The only document in evidence which needs to be reviewed in order to find for the 

Defendants is the very first exhibit the Plaintiff offered into evidence – a warranty deed between 

Melvin G. Sager and Margaret L. Sager, husband and wife, and Mr. Robinson, individually.1  

Indeed, the Defendants stipulated that this exhibit established that Mr. Robinson owned the 

property.2  What is missing from evidence, however, is any conveyance of title from Mr. 

Robinson to Mrs. Robinson.  In fact, the Court properly sustained the Defendants’ relevancy 

objection to admission of a purported quit claim deed between Mr. Robison and Mrs. Robinson 

because that exhibit was not witnessed by two subscribing witnesses and therefore conveyed no 

interest to Mrs. Robinson: 

MR. WEIDNER: Your Honor, the fact that it establishes is Tony Robinson 
owned the property.  That deed – that’s the only reason.  
We believe that deed is legally inoperative.  It has no value.  
It is therefore irrelevant and, again, the hearsay and 
authenticity problem. 

THE COURT: Objection sustained.3 

                                                 
1 Plaintiff’s Exhibit 1. 
2 Transcript of Trial Before the Honorable Marion Fleming (“T. ____”) at 19. 
3 T. 30. 
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 And the fact that Mr. Robinson is the only title owner of record is dispositive because 

both the promissory note4 and the mortgage5 admitted into evidence were executed solely by 

Mrs. Robinson – who simply did not own the property she sought to mortgage. 

 Moreover, the Plaintiff did not establish that Mr. Robinson either sought or voluntarily 

retained a satisfaction of the previous mortgage that encumbered the property (which was 

admitted as Plaintiff’s Exhibit 2).  Rather, when questioned whether the previous mortgage was 

satisfied, Mr. Robinson explicitly testified that he did not know.6  And when asked whether he 

“refinanced” the property on August 24, 2006 (the date the loan at issue was purportedly 

originated), Mr. Robinson again testified that he did not know.7 

 But even if Mr. Robinson had signed the note and mortgage, the Plaintiff has an 

additional problem – the note contains a specific endorsement to Deutsche Bank Trust Company 

Americas, as Trustee (“Deutsche Bank”).8  And while the Plaintiff’s witness explained the 

“relationship” between itself and the prior party-plaintiff Aurora Loan Services, LLC 

(“Aurora”),9 she never testified that Deutsche Bank transferred the note to Aurora on or before 

the day the lawsuit was filed.  

                                                 
4 Plaintiff’s Exhibit 6. 
5 Plaintiff’s Exhibit 7. 
6 T. 21.  Mr. Robinson explained that his lack of memory was likely due to a car accident 
wherein a drunk driver hit and totaled his car back in 2008.  (T. 33).   
7 T. 30.  This testimony also matched the later testimony given by Ms. Robinson that she too did 
not remember whether the refinance occurred. (T. 41).  
8 Plaintiff’s Exhibit 6; T. 52 (testimony from the Plaintiff’s witness admitting that the note is 
specifically endorsed to Deutsche Bank). 
9 T. 81. 
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 Furthermore, according to Paragraph 22 of the mortgage the lender was required to send 

Mrs. Robinson written notice of default with a thirty-day opportunity to cure prior to acceleration 

and foreclosure: 

22. Acceleration; Remedies.  Lender shall give notice to Borrower prior to 
acceleration following Borrower’s breach of any covenant or agreement in this 
Security Instrument …  The notice shall specify: (a) the default; (b) the action 
required to cure the default; (c) a date, not less than 30 days from the date the 
notice is given to Borrower, by which the default must be cured; and (d) that 
failure to cure the default on or before the date specified in the notice may result 
in acceleration of the sums secured by this Security Instrument, foreclosure by 
judicial proceeding and sale of the Property….10  

And according to Paragraph 15 of the mortgage, all notices which must be sent by the lender 

were required to be sent to Mrs. Robinson’s “notice address,” defined in the mortgage as the 

property address.11 

Thus, while the Plaintiff did introduce a purported “demand letter,” the letter is 

insufficient for Paragraph 22 purposes because it was admittedly sent to an address in 

Michigan.12 And while the Plaintiff’s witness testified that the payment history13 show that the 

“mailing address” was this Michigan location, Paragraph 15 of the mortgage is unequivocal that 

the notice address only changes if Mrs. Robinson alerted the lender, in writing, of an alternate 

address.14  The Plaintiff, however, did not offer any testimony or evidence that Mrs. Robinson 

ever provided the lender with an alternate mailing address in writing.  And just as importantly, 

                                                 
10 Plaintiff’s Exhibit 7, ¶ 22. 
11 Plaintiff’s Exhibit 7, ¶ 15. 
12 Plaintiff’s Exhibit 10. 
13 Plaintiff’s Exhibits 14 and 15. 
14 Plaintiff’s Exhibit 7, ¶ 15.  A similar requirement is found in the subject note at Paragraph 7.  
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the Plaintiff did not offer any evidence or testimony that Mrs. Robinson actually received the 

notice.  Rather, the testimony was just that it was allegedly “sent.”15 

 Additionally, the notice explicitly gave Mrs. Robinson thirty days from November 20, 

2008, the date of the letter to cure the alleged default.16  However, the Plaintiff’s witness 

admitted that the letter was not mailed until November 21, 2008.17     Nor does the notice specify 

the default Mrs. Robinson allegedly committed – rather it merely generally alleges that “[t]he 

above-referenced loan is in default.”18  The notice therefore did not give Mrs. Robinson the full 

thirty days to cure which Paragraph 22 requires.  

 There is therefore a lack of competent, substantial evidence which supports judgment in 

the Plaintiff’s favor on any of the counts alleged in the third amended complaint.  Dismissal is 

therefore warranted.      

 

 

 
 

                                                 
15 T. 75. 
16 Plaintiff’s Exhibit 10. 
17 T. 74-75. 
18 Plaintiff’s Exhibit 10. 
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SUMMARY OF THE ARGUMENT 

 Each and every cause of action asserted in the Plaintiff’s complaint fails because the 

Plaintiff failed to present a prima facie case for each count pled.  Initially, the Plaintiff’s 

foreclosure count fails because it did not present a valid mortgage since the only title owner of 

the property – Mr. Robinson – did not execute the document.  But even if Mr. Robinson had 

executed the instrument, the claim fails because the Plaintiff failed to prove its standing, its 

compliance with conditions precedent to foreclosure, and the amount of its damages. 

 Additionally, the Plaintiff failed to prove that it conferred a benefit onto the Defendants 

(since it was neither the originator of the purported mortgage or that party’s assignee) and it also 

failed to prove that Mr. Robinson requested the benefit or knowingly and voluntarily accepted 

the benefit.  And without establishing these elements, the Plaintiff failed to establish a prima 

facie case for equitable lien under a theory of unjust enrichment. 

 Finally, the re-establishment counts fail because the deed the Plaintiff seeks to re-

establish was excluded from evidence since it was a legal nullity.  And without this document in 

evidence, there is neither a deed nor mortgage to re-establish. 

 Therefore, the Plaintiff’s action should be involuntarily dismissed. 
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STANDARD OF REVIEW 

When confronted with a motion for involuntary dismissal, a trial court is required to 

determine whether the plaintiff had made a prima facie showing of the causes of action asserted 

in its complaint based on competent, substantial evidence.  Valdes v. Association Ined, HMO, 

Inc., 667 So. 2d 856, 856-57 (Fla. 3dDCA 1996).   
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ARGUMENT 

I. The Plaintiff has failed to present a prima facie case for mortgage foreclosure. 

 In order to prevail on its mortgage foreclosure count, the Plaintiff was required to prove a 

valid mortgage, its compliance with conditions precedent, and the amount of its damages.  Ernest 

v. Carter, 368 So.2d 428, 429 (Fla. 2d DCA 1979).  Because it failed to provide competent, 

substantial evidence of each of these three elements, the foreclosure count must be dismissed. 

A. The Plaintiff did not present a valid mortgage to foreclose since the owner 
of the property did not execute the document. 

 It is axiomatic that in order to constitute a lien against real property, a mortgage must be 

executed by the owner of the property.  See generally Pitts v. Pastore, 561 So. 2d 297, 301 (Fla. 

2d DCA 1990) (explaining that while one can enter into a mortgage agreement to create a lien 

against property the mortgagor will acquire in the future, the lien does not attach until the 

property is conveyed). 

 The evidence adduced at trial, however, is undisputed that there is only one legal title 

owner to the property – Mr. Robinson.19  And it is also undisputed that Mr. Robinson did not 

execute the mortgage.20  In short, there is no contract between the Plaintiff and Mr. Robinson in 

which Mr. Robinson pledged his real property as security for a note (which he also did not sign). 

And this fact should simply end the discussion.  Without a mortgage between Mr. 

Robinson and the Plaintiff (or any of its alleged predecessors-in-interest), there is simply no 

valid security instrument to foreclose.   

                                                 
19 Plaintiff’s Exhibit 1. 
20 Plaintiff’s Exhibit 7. 
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B. The Plaintiff failed to establish Aurora’s standing to sue on the day the 
lawsuit was filed. 

But even if there had been a valid mortgage to foreclose, the Plaintiff failed to establish 

that it had standing to foreclose it.  Indeed, the party seeking foreclosure must prove that it had 

standing to enforce the note on or before the day the lawsuit was filed. Boyd v. Wells Fargo 

Bank, N.A., 143 So.3d 1128 (Fla. 4th DCA 2014) (reversing summary judgment of foreclosure 

because foreclosing lender failed to produce documentation establishing that it had standing at 

the time it filed the foreclosure complaint); LaFrance, 141 So. 3d at 755 (Fla. 4th DCA 2014) 

(“A crucial element in any mortgage foreclosure proceeding is that the party seeking foreclosure 

must demonstrate that it has standing to foreclose…Standing to foreclose is determined at the 

time the lawsuit is filed.) (Citations omitted). 

If the foreclosing plaintiff is not the original lender, standing (to enforce the note21) may 

be established by submitting the promissory note with a blank or special endorsement, an 

assignment of the note, or an affidavit that proves the plaintiff’s noteholder status.  Focht v. 

Wells Fargo Bank, N.A., 124 So.3d 308, 310 (Fla. 2d DCA 2013).  Nevertheless, this evidence 

must be established as of the day the foreclosure lawsuit was filed. Id.;  May v. PHH Mortg. 

Corp., 150 So 3d 247 (Fla. 2d DCA 2014); Cutler v. US Bank Nat. Ass’n, 109 So 3d 224, 225-26 

(Fla. 2d DCA 2012) (“The note includes an allonge endorsed in blank but the allonge is not 
                                                 
21 Many written opinions simply state, without analysis or careful draftsmanship, that 
establishing oneself as a holder of the note under Article 3 of the Uniform Commercial Code 
(“UCC”) is sufficient to foreclose—as if the UCC applies to non-negotiable instruments such as 
mortgages.  In reality, the plaintiff must also prove itself to be the mortgagee to enforce the 
mortgage lien.   

And although mortgages are said to “follow the note,” equity contemplates that only the owner, 
not the holder, of the note could be the beneficiary of such automatic transfers.  This is because 
even a thief could be a holder entitled to a money judgment on the note.  Equity, however, would 
not countenance the taking of a home securing a stolen note. 
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dated.  If indeed U.S. Bank cannot establish that the allonge took effect prior to the date of the 

complaint, it did not have standing to bring suit.”); Zervas v. Wells Fargo Bank, N.A., 93 So. 3d 

453, 455 (Fla. 2d DCA 2012) (“The note contains an endorsement in blank, but there is no 

evidence in the record establishing that the endorsement in blank was made to Wells Fargo prior 

to the filing of the foreclosure complaint.”); Feltus v. U.S. Bank Nat’l Ass’n, 80 So.3d 375, 377 

n. 2 (Fla. 2d DCA 2012) (“A cause of action must be complete before a party files a lawsuit.... 

Thus ... [the bank] would have needed to prove the endorsement in blank was effectuated before 

the lawsuit was filed.” (citations omitted)); Country Place Cmty. Ass’n v. J.P. Morgan Mortg. 

Acquisition Corp., 51 So.3d 1176, 1179 (Fla. 2d DCA 2010) (“Because J.P. Morgan did not own 

or possess the note ... when it filed its lawsuit, it lacked standing to maintain the foreclosure 

action.”)  And a “substituted” plaintiff such as the Plaintiff in this case must prove that the 

original lender (here Aurora) had standing on the day the lawsuit was filed.  Kiefert v. Nationstar 

Mortgage, LLC, 153 So. 3d 351 (Fla. 1st DCA 2014). 

 Here, the note at issue is not made payable either in blank or specifically to the Plaintiff 

(or Aurora for that matter).  Rather, it bears a special endorsement to Deutsche Bank.22  

Therefore, neither the Plaintiff nor Aurora can be considered the holder of the note on the day the 

lawsuit was filed.  See Fla. Stat. §671.201(21)(a) (defining the holder of a negotiable instrument 

as the person in possession of the instrument so long as the instrument is made payable to that 

person or to bearer).  Therefore, the only way the Plaintiff (and Aurora) could have enforced the 

                                                 
22 A “special endorsement” is when an endorsement is made to an identifiable person who 
therefore becomes the instrument’s holder and the only person who may subsequently negotiate 
the instrument.  Fla. Stat. §673.2051. 
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note is by proving it was a non-holder in possession of the note with the rights of a holder.  See 

Fla. Stat. §673.3011(2).  

But to do so, it needed to prove the earlier transfers in the chain: 

A nonholder in possession, however, cannot rely on possession of the instrument 
alone as a basis to enforce it. . . . The transferee does not enjoy the statutorily 
provided assumption of the right to enforce the instrument that accompanies a 
negotiated instrument, and so the transferee “must account for possession of the 
unindorsed instrument by proving the transaction through which the transferee 
acquired it.” Com. Law § 3–203 cmt. 2. If there are multiple prior transfers, the 
transferee must prove each prior transfer. Once the transferee establishes a 
successful transfer from a holder, he or she acquires the enforcement rights of 
that holder. See Com. Law § 3–203 cmt. 2. A transferee’s rights, however, can be 
no greater than his or her transferor’s because those rights are “purely derivative.” 

Murray v. HSBC Bank USA, 40 Fla. Weekly D239 (Florida 4th DCA January 21, 2015) 

(emphasis original, quoting Anderson v. Burson, 35 A.3d 452, 461-62 (Md. 2011)).  See also 

Seffar v. Residential Credit Solutions, Inc., Case No. 4D13-3514, Slip Op. at 5-6 (Fla. 4th DCA 

March 25, 2014). 

Thus, at a minimum, the Plaintiff needed to prove that Deutsche Bank transferred the 

note to Aurora on or before the day the lawsuit was filed.  And while its witness described the 

transfer from Aurora to the Plaintiff,23 she offered absolutely no testimony, nor is there any 

evidence in the record, showing a transfer from Deutsche Bank to Aurora. 

 Nor can the Plaintiff seek recourse under the “power of attorney” (Exhibit 13) – 

especially since the document was not executed until years after the lawsuit was filed.  In fact, 

the power of attorney only grants the Plaintiff the right to act as “servicer” for a limited number 

of trusts, none of which the subject note and mortgage have been identified as part of. 

                                                 
23 T. 81. 
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 But more fundamentally, the power of attorney fails to establish the transfer of the note 

from Deutsche Bank to Aurora on or before the day the lawsuit was filed.  Dismissal of the case 

is therefore warranted.  See Correa v. U.S. Bank, N.A., 118 So. 3d 952, 955 (Fla. 2d DCA 2013); 

May, 150 So. 3d at 249 (“The bank’s failure to prove a prima facie case warrants dismissal.”)  

See also Joseph v. BAC Home Loans Servicing, LP, 155 So.3d 444 (Fla. 4th DCA 2015) 

(reversing with instructions to vacate the final judgment and enter a dismissal of the complaint 

after trial because  “the plaintiff produced no evidence to show that it owned the note or 

mortgage on the date of the filing of the complaint.”); Fischer v. U.S. Bank National Association, 

152 So. 3d 1289 (Fla. 4th DCA 2015) (reversing with instructions to enter final judgment in 

favor of defendant because bank failed to prove that it had standing at the time the complaint was 

filed). 

C. The Plaintiff failed to establish compliance with conditions precedent. 

It is black letter law that the language in Paragraph 22 of the mortgage is clear, 

unambiguous, and creates conditions precedent to filing foreclosure.  Konsulian v. Busey Bank, 

N.A., 61 So.3d 1283 (Fla. 2d DCA 2011).  Furthermore, where, as here, a mortgage contains 

specific requirements for the contents of the pre-acceleration notice that must be given, a 

plaintiff is not entitled to foreclosure unless the evidence shows that it provided notice in a form 

that included all of the required contents.  Kurian v. Wells Fargo Bank, N.A., 114 So.3d 1052, 

1055 (Fla. 4th DCA 2013) (finding notice insufficient for failing to “advise of the default, 

provide an opportunity to cure, or provide thirty days in which to do so”); Haberl v. 21st Mortg. 

Corp., 138 So. 3d 1192 &n.1 (Fla. 5th DCA 2014) (finding notice insufficient for failing to meet 

mortgage’s requirements of informing the borrower of “the right to reinstate after acceleration 
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and the right to assert in the foreclosure proceeding the non-existence of a default or other 

defense of borrower to acceleration and foreclosure”). 

Paragraph 15 of the mortgage provides that notices, such as the default notice of 

Paragraph 22, be in writing and that the Borrower is deemed to have received the notice the 

moment that it is sent by first class mail.24  But it also provides that the notice be sent to the 

“Borrower’s notice address” defined as “the Property Address unless Borrower has designated a 

substitute notice address by notice to Lender.”25  (That communication from the Borrower of a 

change of address must, by definition, be written because all notices under the mortgage must be 

written.)  If the default notice is not mailed to the Borrower’s notice address, it is not deemed to 

have been given until it is shown that the Borrower actually received it—at the notice address: 

15. Notices.  All notices given by Borrower or Lender in connection with this 
Security Instrument must be in writing.  Any notice to Borrower in connection 
with this Security Instrument shall be deemed to have been given to Borrower 
when mailed by first class mail or when actually delivered to Borrower’s notice 
address if sent by other means.  Notices to any one Borrower shall constitute 
notice to all Borrowers unless Applicable Law expressly required otherwise.  The 
notice address shall be the Property Address unless Borrower has designated a 
substitute notice address by notice to Lender.  Borrower shall promptly notify 
Lender of Borrower’s change of address.  If Lender specifies a procedure for 
reporting Borrower’s change of address, then Borrower shall only report a change 
of address through that specified procedure.  There may be only one designated 
notice address under this Security Instrument at any one time. …26 

Therefore, where (as here) a borrower makes a specific denial that the lender has 

complied with Paragraph 22 of the mortgage, the lender must prove that it either complied with 

the notice provisions or the borrower actually received the notice in order to foreclose. Ramos v. 

                                                 
24 Paragraph 15 of the Mortgage 
25 Id. (emphasis added). 
26 Id.   
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CitiMortgage, Inc., 146 So. 3d 126 (Fla. 3d DCA 2014) (reversing summary judgment of 

foreclosure where paragraph 22 notice was not sent to the property address and there was no 

evidence that the borrower had either provided the lender an alternate address or actually 

received the notice). 

There was no evidence that the Paragraph 22 notice was sent to Mrs. 
Robinson’s notice address. 

It is undisputed that the notice admitted into evidence was not sent to the property 

address.27  Accordingly, under Paragraph 15, the notice was not given unless there is evidence 

that Mrs. Robinson changed their notice address in writing.  But the Plaintiff did not introduce 

any evidence or testimony of this.  Rather, its witness flippantly referred to the payment history 

(Exhibits 14 and 15), and testified that based on those exhibits, the Plaintiff had the correct 

mailing address.28 

 But the payment history was not a written notice from Mrs. Robinson to the lender of a 

change of address.  In fact, Mrs. Robinson had nothing to do with the creation, maintenance, or 

storage of that document.  Therefore, the Plaintiff failed to produce any competent, substantial 

evidence that it either sent or Mrs. Robinson received the default notice at the notice address.  

And this alone also requires dismissal of the foreclosure count.  Blum v. Deutsche Bank Trust 

Co., __ So. 3d. __, 2015 WL 895268, at *1 (Fla. 4th DCA March 4, 2015) (holding that failure to 

send the default letter to the notice address as defined by the mortgage requires dismissal of the 

lawsuit). 

                                                 
27 Plaintiff’s Exhibit 10. 
28 T. 94-95. 
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The notice does not specify the default or even give Mrs. Robinson the 
requisite 30 days to cure this default. 

Additionally, even if had been properly sent (which it clearly was not), the notice does 

not specify the default Mrs. Robinson allegedly committed under the mortgage.  Rather, the 

notice generally alleges a default.  And such general allegations fail to conform to the mortgage’s 

requirement that the notice “specify” the default.  Judy v. MSMC Venture, LLC, 100 So. 3d 1287, 

1289 (Fla. 2d DCA 2012). 

Furthermore, the notice does not give Mrs. Robinson the requisite 30 days to cure.  

Rather, the notice requires that she cure the default within 30 days of the date of the letter – 

November 20, 2008.29  But the Plaintiff’s witness testified that the notice was not even mailed 

until November 21, 2008.30  Therefore, by its very terms, the notice did not give Mrs. Robinson 

the 30 days to cure Paragraph 22 of the mortgage required. 

And not only does the notice not give Mrs. Robinson 30 days to cure, it improperly 

included in the cure amount a potential future breach - namely any payments that may become 

due during the cure period.  But in doing so, the notice only gave Mrs. Robinson 18 days from 

the date the letter was mailed to cure the future breach since that breach could not have occurred 

until December 1, 2008.  In other words, the notice attempts to start the 30 day cure clock on a 

December 1, 2008 payment 12 days before that payment was even due. 

It is black letter law that the thirty day notice must be strictly observed. See Konsulian v. 

Busey Bank, N.A., 61 So. 3d at 1285 (reversing summary judgment where suit was filed three 

days after the bank sent an acceleration letter); Laurencio v. Deutsche Bank Nat. Trust Co., 65 

                                                 
29 Plaintiff’s Exhibit 10. 
30 T. 74-75. 
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So. 3d 1190, 1191 (Fla. 2d DCA 2011) (summary judgment reversed where suit filed two days 

after default letter); Kurian 114 So. 3d at 1055 (summary judgment reversed where notice stated 

that acceleration had already occurred and was dated only six days before the complaint was 

filed). 

Therefore the notice does not comply with Paragraph 22 of the mortgage even if the 

Plaintiff could have proven that the notice was properly sent to Mrs. Robinson’s notice address.  

And this also requires dismissal of the foreclosure count.  Holt v. Calchas, LLC, 155 So. 3d 499, 

507 (Fla. 4th DCA 2015) (“[I]nsufficient evidence of compliance with paragraph twenty-two 

justifies dismissal of the entire case.”) 

D. There is a lack of competent, substantial evidence to support the 
Plaintiff’s claim of damages. 

Finally, the subject note called for an adjustable rate of interest.31  And while the witness 

testified that she “reviewed” documents in her system indicating what the interest rates were at 

different points in time, she admitted that she did not have those documents in court.32  But 

without these documents in court, the witness’s testimony is inadmissible hearsay – and thus 

cannot be considered competent, substantial evidence of what the interest rates were at any point 

in time.  Sas v. Federal National Mortgage Association, 112 So. 3d 778 (Fla. 2d DCA 2013). 

 And because there is a lack of competent, substantial evidence regarding what the interest 

rate was at any one point in time, there is likewise a lack of competent, substantial evidence as to 

amount of interest the Plaintiff claims due.  Boyette v. BAC Home Loans Servicing, L.P., Case 

No. 2D14-1870 (Fla. 2d DCA March 18, 2015) (reversing foreclosure judgment after trial 

                                                 
31 Plaintiff’s Exhibit 6; T. 101. 
32 T. 101-102. 
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because of lack of competent, substantial evidence to support interest award); Salauddin v. Bank 

of Am., N.A., 150 So.3d 1189, 1190-91 (Fla. 4th DCA 2014) (same).  See also Wolkoff v. Am. 

Home Mortg. Servicing, Inc., 153 So. 3d 280, 283 (Fla. 2d DCA 2014) (“When a party seeking 

monetary damages fails to establish an evidentiary basis for the damages ultimately awarded at 

trial, reversal for entry of an order of dismissal is warranted.”); Spencer v. EMC Mortg. Corp., 97 

So. 3d 257 (Fla. 3d DCA 2012) (reversing summary judgment of foreclosure on lack of 

prosecution grounds and noting that, had this ground not existed, the court would have 

nevertheless reversed because the judgment contained mathematically impossible interest 

figures).   

II. The Plaintiff failed to establish a cause of action for equitable lien. 

The Plaintiff also failed to establish a prima facie case for an equitable against the property.  

Where, as here, a plaintiff seeks to establish an equitable lien under a theory of unjust 

enrichment, it must prove that it: 1) conferred a benefit onto the defendant; and 2) that the 

defendant requested the benefit or knowingly and voluntarily accepted the benefit.  Jackson-

Jester v. Aziz, 48 So. 3d 88, 91 (Fla. 2d DCA 2010) (reversing summary judgment imposing an 

equitable lien because the plaintiff failed to establish that the defendant knowingly and 

voluntarily accepted the benefit).  Because the Plaintiff failed to establish these elements, the 

equitable lien count must also be dismissed.  

The Plaintiff did not confer a benefit onto the Defendants. 

 It is undisputed that the Plaintiff did not confer a benefit onto the Defendants.  It was not 

the party who allegedly satisfied the prior mortgage.  And it cannot claim that it is that party’s 

successor-in-interest for the same reason that it lacks standing to foreclose (infra at Argument 
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I(B)).  Since it was neither the party who actually conferred the alleged benefit nor that party’s 

successor, the Plaintiff failed to establish the first prong necessary to sustain an equitable lien. 

The Plaintiff failed to establish that Mr. Robinson requested or voluntarily 
retained the benefit. 

 Additionally, there is no competent, substantial evidence that Mr. Robinson either 

requested the benefit or knew about it and voluntarily retained it.  In fact, Mr. Robinson testified 

that he did not know whether the prior mortgage had been satisfied33 or whether he ever 

refinanced the mortgage in the first place.34  And since he did not know whether he ever 

refinanced and satisfied the prior mortgage, it cannot be said that Mr. Robinson knowingly and 

voluntarily retained the benefit. 

 Nor does the HUD1 statement (Exhibit 8) provide the Plaintiff any relief because the only 

signature on that document (like the only signature on the note and mortgage) was Mrs. 

Robinson’s.  Thus, the equitable lien count fails. 

III. Both re-establishment counts fail because the purported deed was excluded from 
evidence. 

 Finally, the re-establishment counts of the Plaintiff’s complaint fail because the deed it 

seeks to re-establish was properly excluded from evidence because it was not signed in the 

presence of two subscribing witnesses.35  Because the deed was not witnessed, it was ineffective 

to convey the property from Mr. Robinson to Mrs. Robinson.  See Fla. Stat. §689.01.  And since 

                                                 
33 T. 21. 
34 T. 30. 
35 T. 30. 
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the deed fails, there is no valid mortgage to re-establish because, again, legal title in the property 

is solely vested in Mr. Robinson who unquestionably did not execute the instrument. 

 Therefore, the re-establishment counts of the Plaintiff’s complaint should be dismissed. 
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CONCLUSION 

 The Court should enter judgment in favor of the Defendants and involuntary dismiss the 

Plaintiff’s case. 

 
       

 
Dated: March 25, 2015 

Weidner Law, P.A. 
Counsel for Defendants 
250 Mirror Lake Dr., N. 
St. Petersburg, FL 33701 
Telephone: (727) 954-8752 
Designated Email for Service: 
 service@mattweidnerlaw.com 
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 Florida Bar No. 84191  
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