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Biggert-Waters

The Flood Insurance
Reform Act of 2012

By Matthew D. Weidner, Esq.

In July 2012, the US. Congress passed the Biggert-
Waters Flood Insurance Reform Act of 2012 (BW-12)
which calls on the Federal Emergency Management
Agency (FEMA), and other agencies, to make a number
of changes to the way the National Flood Insurance
Program (NFIP) is run.

Some of these changes already have occurred, and
others will be implemented in the coming months. Key
provisions of the legislation will require the NFIP to raise
rates to reflect true flood risk, make the program more
financially stable, and change how Flood Insurance Rate
Map (FIRM) updates impact policyholders. The changes
will mean premium rate increases for some—but not
all—policyholders over time.

The most devastating part will go into effect on
October 1%, 2013- A25 percent annual rate
increase,until rates reflect true risk for policies
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subsidized by NFIP. The type of properties that have seen or will see
increased premiums include, but are not limited too; Residential buildings
built prior to the first Flood Insurance Rate Maps (FIRM); non-primary
residences that are occupied less than 80% of the year; subsidized
commercial buildings; Buildings that suffer repetitive loss or if cumulative
damage cost more to repair than the building is worth. Because BW-12 will
do away with "Grandfathered Structures,” all buildings below the current
or future Base Flood Elevations (BFE) will be impacted. It is important to
contact a property insurance agent to see if you will be affected by this policy
change.

Starting October 1, 2013 homeowners will typically see annual rates
jump more than 20 percent, including a fee for a new reserve fund.
A late payment could cost them their subsidy immediately.

Homeowners will start to see notices from their mortgage
companies advising of increased monthly payments of
hundreds or even thousands of dollars.

More than 2 million homes, affecting billions of dollars in
property values in communities across Florida will be
devastated by this.

More than 50,000 of Pinellas County's 142,000 properties
with flood policies have subsidized flood rates, more than
any other county nationwide.
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Approximately 40% of federally backed mortgages
that are required to have flood insurance do not.
Why is this not enforced? Would the program be
solvent if everyone who is required to purchase
flood insurance actually purchased it?

Much of the potential rate increase is tied to a
home’s height versus base flood level. A home at 3
feet below base flood elevation may see rates go up
to $6,500 versus $15,000 for a property at 6 feet.

If the owner sells the home, the buyer will lose the
subsidy. That could, as in one scenario, raise a
premium that had been $1,400 a year to $9,500.

During this first year, their premium through the
National Flood Insurance Program is a doable
$1,700; next year it jumps to $17,000. For a house
they bought for $205,000.
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How Did Biggert-Waters

Become Law?

|t passed the House 406-22, and later was
incorporated into a transportation funding bill that
easily passed both the House and the Senate.

The flood insurance legislation had very powerful backers,
including:

American Insurance Association, American Land Title
Association,  Building  Owners and  Management
Association, CCIM Institute, Chamber SWLA, Council of
Insurer Agents and Brokers, The Financial Services
Roundtable, Independent Insurance Agents and Brokers of
America, Institute of Real Estate Management,
International Council of Shopping Centers, Manufactured
Housing Institute, Mortgage Bankers Association, National
Association of Home Builders, National Association of
Mutual Insurance Companies, National Association of
REALTORS, National Ready Mix Concrete Association, and
the U.S. Chamber of Commerce.
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The Independent Insurance Agents &
Brokers of America today praised Congress
for passing the “Biggert-Waters Flood
Insurance Reform and Modernization Act
of 2012.” The legislation will extend the
National Flood Insurance Program (NFIP)
for five years and make reforms to the
debt-ridden program.

The bill was passed as part of a Conference
Report package along with the Surface
Transportation Act of 2012 and an
extension of the Federal Direct Stafford
Student Loan program.
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The House passed the bill 373-52 and sent
the measure to the Senate, which passed
it, 74-19. President Barack Obama signed
into law.

Most of Florida's congressional delegation
voted for the bill. The measure is named
for Reps. Judy Biggert, R-Ill., and Maxine
Waters, D-Calif., the chair and ranking
member of the House Financial Services
Subcommittee on Insurance.

How To Get An
Elevation Certificate
For Your Property

1

Check with your municipality to see if
elevation information is on file. Each
municipalities has their own methods of
Certificate of Elevation record keeping. In
some cases, municipalities may only have
the paper records on file. In that case, the

policy owner will have to visit the
municipality to retrieve the copy of their
Certificate of Elevation.

2

Many Pre-FIRM, subsidized policies won't
have an elevation certificate because they
received a subsidy through the NFIP based
on a flat rate table and their premium was
not based on their elevation. In this case,
you might need to hire a Florida-licensed
surveyor to obtain an Elevation Certificate.
See attachedFEMA Certificate of Elevation
form. A cost of a surveyor can vary from
$500 to $2,000 or more, depending on the
location and complexity of the survey.

3

Consult with an attorney and contractor
immediately. There are important steps
that can be taken to mitigate rate

increases, but you must act immediately.
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1
What is the Biggert-Waters Flood
Insurance Reform Act of 2012?

Answer: The Biggert-Waters Flood
Insurance Reform Act of 2012 (BW-12)is a
law passed by Congress and signed by the
President in 2012 that extends the
National Flood Insurance Program (NFIP)
for five years, while requiring significant
program reform. The law requires changes
to all major components of the program,
including flood insurance, flood hazard
mapping, grants, and the management of
floodplains. Many of the changes are
designed to make the NFIP more financially
stable, and ensure that flood insurance
rates more accurately reflect the real risk of
flooding. The changes will be phased in
over time, beginning this year.
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2
Why was the Biggert-Waters
Reform Act of 2012 passed?

Answer: Flooding has been, and continues
to be, a serious risk in the United
States—so serious that most insurance
companies have specifically excluded flood
damage from homeowners insurance. To
address the need, in 1968 the U.S.
Congress established the NFIP as a Federal
program. It enabled property owners in
participating communities to purchase
flood insurance if the community adopted
floodplain management ordinances and
minimum standards for new construction.
However, owners of existing homes and
businesses did not have to rebuild to the
higher standards, and many received
subsidized rates that did not reflect their
true risk.

Over the years, the costs and
consequences of flooding have continued
to increase. For the NFIP to remain
sustainable, its premium structure must
reflect the true risks and costs of flooding.
This is a primary driver for many of the
changes required under the law.
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3
What changes to insurance
operations are anticipated?

Answer: Many of the proposed changes are
designed to increase the fiscal soundness
of the NFIP. For example, beginning this
year there will be changes addressing rate
subsidies and a new Reserve Fund charge
will start being assessed. There are also
provisions to adjust premium rates to more
accurately reflect flood risk.

Other provisions of the law address
coverage maodifications and claims
handling. Studies will be conducted to
address issues of affordability, privatization,
and reinsurance, among other topics.
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4
Will all policyholders see changes in
insurance rates as a result of BW-12?

More than 80 percent of policyholders
(representing approximately 4.48 million of
the 5.6 million policies in force) do not pay
subsidized rates.

About 20 percent of all NFIP policies pay
subsidized rates. Only a portion of those
policies that are currently paying
subsidized premiums will see larger
premium increases of 25% annually
starting this year, until their premiums are
full-risk premiums. Five percent of
policyholders - those with subsidized
policies for non-primary residences,
businesses, and severe repetitive

loss properties - will see the 25% annual
increases immediately. . Subsidies will no
longer be offered for policies covering
newly purchased properties, lapsed
policies, or new policies covering properties
for the first time.

The 80% of all NFIP policies that already
pay full-risk premiums will not see these
large premium increases. Most
policyholders will see a new charge on
their premiums to cover the Reserve
Fund assessment that is mandated by
BW-12. Initially, there will be a 5%
assessment to all policies except
Preferred Risk Policies (PRPs). The
Reserve Fund will increase over time and
will also be assessed on PRPs at some
undetermined future date.

Additional changes to premium rates will
OCCur upon remapping, the provision
calling for these premium rate changes
will not be implemented until the latter
half of 2014.
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5
In general, which properties will be most
affected by changes in rates?

Answer: Rate changes will have the
greatest effect on properties located within
a Special Flood Hazard Area (SFHA) that
were constructed before a community
adopted its first Flood Insurance Rate Map
(FIRM) and have not been elevated. For
many communities the initial FIRM would
have been adopted in the 1970's and
1980's. Your local insurance agent will be
able to provide you the initial FIRM date for
your community.

Many of these pre-FIRM properties have
been receiving subsidized rates. Subsidies
are already being phased out for non-
primary residences. Starting this fall,
subsidies will be phased out for
businesses; properties of one to four
residences that have experienced severe
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repetitive loss; and properties that have incurred
flood-related damages where claims payments
exceed the fair market value of the property.
Premiums for these properties will increase by
25% per year until they reach the full risk rate.

Subsidies are not being phased out for existing
policies covering primary residences. However,
the subsidy provided to primary residences
could still be lost under conditions that apply to
all subsidized policies. Subsidies will be
immediately phased out for all new and lapsed
policies and upon sale of the property. There
may also be premium changes for policyholders
after their community is remapped. But that
provision of the Act is still under review and will
be implemented in the future.

“Premiums
for these
properties
will increase
by 25% per
year until
they reach

the full risk
rate.”
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6
What happens if a policy with
subsidized rates is allowed to lapse
or the property is sold?

Answer: Starting this fall, for all currently
subsidized policies, there will be an
immediate increase to the full risk rates for
all new and lapsed policies and upon the
sale/purchase of a property. Full risk rates
will be charged to the next owner of the
policy.
7
What does “full risk rate” actually mean?

Answer: Simply put, it means that the
premium reflects both the risk assumed by
the program (that is, the expected average
claims payment) and all administrative

expenses. In the case of flood insurance, this

means the premium takes into account the
full range of possible flood losses, including
the rare but catastrophic floods as well.
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8
How can someone find out what a
property’s full risk rate will be?

Answer: Of the many factors that
determine the full risk rate of a structure,
the single most important is the elevation
of the structure in relation to the Base
Flood Elevation (BFE). A community’s Flood
Insurance Rate Map (FIRM) indicates the
area of the community that has a 1% or
greater annual chance of flooding. That
area is called the Special Flood Hazard
Area, or high-risk zone.

Put another way, the BFE is the elevation
where there is a 1% or greater annual
chance of flooding. For a property in the
high-risk zone, you need to know the
elevation of the structure in relation to the
BFE. Generally, the higher the elevation

above the BFE, the lower the flood risk. The

information is shown on an Elevation

Certificate, which is a form completed and
signed by a licensed engineer or surveyor.
So to determine the premium for a
property in a high-risk zone, you first
need an elevation certificate. Then, an
insurance agent can calculate the
premium based on the amount of
coverage desired.
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9
What percentage of policies nationwide,
and in high risk zones, actually
receives these subsidized rates?

Answer: More than 80 percent of
policyholders (representing approximately
4.48 million of the 5.6 million policies in
force) do not pay subsidized rates. About 20
percent of all NFIP policies pay subsidized
rates. However, only 5 percent of
policyholders - those subsidized policies
covering non-primary residences,
businesses, and severe repetitive loss
properties - will see immediate increases to
their premiums.
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10
When will NFIP Grandfathering
be eliminated?

Answer: Currently, the NFIP Grandfather
procedure provides eligible property owners
the option of using risk data from previous
Flood Insurance Rate Maps (FIRMs) if a
policyholder maintained continuous
coverage through a period of a FIRM revision
or if a building was constructed “in
compliance” with the requirements for the
zone and BFE reflected on a previous FIRM.

A provision of BW-12, however, requires
FEMA to use revised flood risk data (zone
and BFE) after a map revision. The legislation
provides a 5-year mechanism to phase-in
the new rates. This provision impacts the
NFIP Grandfather procedure and will be
implemented in the latter half of 2014. Many
of the precise details of this implementation
are still under development.

11
Is there any option for people who are
now in a flood zone, did not have
substantial damage, but now the BFE is
10 feet higher than previously and face
dramatic rate increases?

Answer: FEMAs Hazard Mitigation
Assistance (HMA) HMA programs
provide funds for projects that reduce
the risk to individuals and property from
natural hazards. These programs enable
mitigation measures to be implemented
before, during, and after disaster
recovery. Local jurisdictions develop
projects that reduce property damage
from future disasters and submit grant
applications to the State. The States
submit applications to FEMA based on
State criteria and available funding.
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The HMA programs include:

Hazard Mitigation Grant Program
(HMGP) - The Hazard Mitigation Grant
Program provides grants to implement
long-term hazard mitigation measures
after a major disaster declaration. The
purpose of HMGP is to reduce the loss
of life and property due to natural
disasters and to enable mitigation
measures to be implemented during
recovery from a disaster.

Flood Mitigation Assistance (FMA) - The
Flood Mitigation Assistance program
provides funds on an annual basis so
that measures can be taken to reduce
or eliminate risk of flood damage to
buildings insured under the NFIP.

Pre-Disaster Mitigation Program (PDM)
- The Pre-Disaster Mitigation Program
provides nationally competitive grants

for hazard mitigation plans and
projects before a disaster event. States
can receive PDM funds regardless of
whether or not there has been a
disaster declared in that state.

About Matt Weidner

A graduate of the Florida State University and the
Florida State University College of Law, Mr. Weidner
first served as counsel to several statewide
professional organizations before entering private
practice in Jacksonville, Florida. A partner in the
firm, Matthew D Weidner PA., his scope of practice
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1999 and is admitted to practice in the Federal
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and has represented clients in foreclosure, consumer
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