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1           THE COURT:  What are you here on?

2           MS. LUNDERGRAN:  Good morning, Your Honor, 

3      Amanda Lundergran for Ice Legal on behalf of 

4      the defendant, Martha Gallego.  This is our 

5      motion to vacate the notice of hearing and 

6      motion to compel discovery and motion for 

7      sanctions.

8           MR. PONS:  Martin Pons on behalf of the 

9      plaintiff.  

10           THE COURT:  What's it set for today?  

11           MR. PONS:  It's her motion.  

12           THE COURT:  I know.  Motion from Counsel 

13      to do what?

14           MS. LUNDERGRAN:  Our motion to vacate 

15      their notice of hearing, our motion to -- 

16           THE COURT:  A motion to vacate a notice of 

17      hearing for what?

18           MS. LUNDERGRAN:  Summary judgment.

19           THE COURT:  Do you have it set for summary 

20      judgment today? 

21           MR. PONS:  That's right, Your Honor.  We 

22      have it, we have it set downstairs -- 

23           THE COURT:  I don't know.  Okay.

24           MR. PONS:  -- master calendar.

25           THE COURT:  All right.  That's why I'm 
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1      asking.  

2           MR. PONS:  Counsel has filed this motion 

3      which -- 

4           MS. LUNDERGRAN:  Your Honor, if I may 

5      before we begin.  I would like to object to 

6      Counsel's appearance here today.  He does not 

7      work for Albertelli Law, which is the counsel 

8      of record.  That violates Rule 225 -- 

9           THE COURT:  Okay.  Take a hike on that.  

10      He does work for Albertelli Law, he gets to 

11      stand in for Albertelli Law and thank you very 

12      much. Don't waste my time with that.

13           MS. LUNDERGRAN:  Thank you, Your Honor.  

14      We just wanted it on the record.

15           THE COURT:  You don't have a record.  

16           Are you writing this?

17           THE REPORTER:  Yes, I am.

18           THE COURT:  Okay.  That's a bogus 

19      argument, that he doesn't work for Albertelli 

20      Law so he -- no problem, you want to come back 

21      and do all your motions with somebody else 

22      from Albertelli here? 

23           MS. LUNDERGRAN:  That's fine, Your Honor, 

24      if he wants to bring somebody from Albertelli 

25      for summary judgment.
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1           THE COURT:  Are you representing 

2      Albertelli?

3           MR. PONS:  Yes, Your Honor.  

4           THE COURT:  Thank you.  He can.  

5           MS. LUNDERGRAN:  Okay, Your Honor.  

6           As to the motion to vacate the notice of 

7      hearing, plaintiff ex parte notices of hearing 

8      and set it on the master foreclosure 

9      calendar.  

10           THE COURT:  He's allowed to.  

11           MS. LUNDERGRAN:  We received the notice of 

12      hearing that had no title, we had no idea what 

13      hearing this was as to only 11 days ago.  We 

14      had to coordinate -- 

15           THE COURT:  Okay, well.  

16           MS. LUNDERGRAN:  We had to coordinate 

17      plaintiff to find out what hearing this was 

18      and why it was not coordinated with us instead 

19      of the master calendar.

20           THE COURT:  Okay.  Stop and listen to what 

21      I'm saying.  They don't have to coordinate it 

22      with you.  The local rule and rule of 

23      procedure says that the motion for summary 

24      judgment can be heard 21 days after it's 

25      final.  They have the absolute right in the 
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1      11th Judicial Circuit to calendar a summary 

2      judgment without coordinating with you. 

3           MS. LUNDERGRAN:  That's fine, Your Honor, 

4      but they did also violate the Court rules when 

5      they filed that notice of hearing while there 

6      was still outstanding discovery.  The Court 

7      ruled mandate that the motion for summary 

8      judgment not be set when there is outstanding 

9      discovery that hasn't been responded to, which 

10      is the second part of our motion today, a 

11      motion to compel that discovery and a motion 

12      for sanctions for failure to comply. 

13           As for the motion to compel, Your Honor, 

14      we did serve a request for production 

15      regarding indebtedness on July 30, 2010.  

16      Plaintiff failed to respond.  They failed to 

17      file a motion for extension of time.  When we 

18      did contact plaintiff's counsel regarding his 

19      outstanding discovery to confer and find out 

20      what the status was, they responded that they 

21      didn't have to respond.  They would not be 

22      responding.  They would be moving forward with 

23      summary judgment.  

24           We have attempted to get them to cancel 

25      summary judgment so that we can obtain this 
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1      discovery and they have refused to coordinate 

2      or discuss that with us.  For this reason, 

3      Your Honor, we do ask that the discovery be 

4      required within 10 days.

5           MR. PONS:  Judge, on September 8th, I've 

6      been advised we filed the responses to the 

7      discovery.  

8           THE COURT:  You filed it with the clerk?  

9           MR. PONS:  That's what I was told.  

10           THE COURT:  Okay.  Well, go ask Maria to 

11      run a docket for me, and then I'll be able to 

12      see what was filed with the clerk.

13                (Recess in Proceedings)

14           THE COURT:  Did you get a docket, Martin?

15           MR. PONS:  Yeah.

16           I have, Your Honor, a response to the 

17      request for production.  We filed answers to 

18      the interrogatories.  

19           MS. LUNDERGRAN:  Those are not 

20      interrogatories.  

21           MR. PONS:  Initially.  

22           Your Honor, and just to get it on the 

23      record, since she has raised certain issues. 

24           THE COURT:  Yes.  

25           MR. PONS:  Her motion is like a personal 
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1      offense against us.  We've had administrative 

2      orders issued and defendants affirm should 

3      have read those administrative orders 

4      regarding the new mortgage forclosure 

5      procedures instead of stating that we're 

6      violating ethical rules.  They're on public 

7      record.

8           THE COURT:  I don't have a clue what 

9      you're saying.

10           MR. PONS:  They want the motions --

11           THE COURT:  I haven't seen any motion at 

12      this point so I don't know what you're talking 

13      about, Mr. Pons.  

14           Well, first off, you need to be in front 

15      of the master calendar to vacate the hearing 

16      in front of the master calendar.  That's a 

17      start. 

18           MS. LUNDERGRAN:  That's fine, Your Honor.  

19      And if there is a rule regarding -- 

20           THE COURT:  Okay.  You --

21           MS. LUNDERGRAN:  -- we will respect 

22      that.  

23           THE COURT:  You all have the 

24      responsibility.  You're in Palm Beach.  If 

25      you're going to practice in Miami-Dade County, 
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1      you need to know what the local rules are.  

2           MS. LUNDERGRAN:  That's fine, Your Honor.  

3      I think we're just focused on the motion for 

4      sanctions and -- 

5           THE COURT:  I think I get to say what I 

6      want to say, okay?  You have a responsibility 

7      for knowing what the local rules are.  Just 

8      like he has a responsibility for knowing what 

9      the local rules are in Palm Beach, if he goes 

10      to Palm Beach, just like you have a 

11      responsibility for knowing what the local 

12      rules are in everyplace.  

13           These rules have been in place for a very 

14      long period of time.  If this is the first 

15      case that you've handled in Miami-Dade County, 

16      that's fine, okay?  If it's not the first case 

17      that your office has handled in Miami-Dade 

18      County, then they should be aware of it.  Our 

19      rules have been in place for at least the last 

20      two years, which is as long as I've been 

21      sitting in this division.  

22           A motion for summary judgment under the 

23      rules of procedure allow for 21 days notice.  

24      It can be unilaterally set.  It doesn't 

25      require agreement for setting it.  The other 
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1      rules require for other motions seven business 

2      days notice to accommodate setting those.  

3      Those, too, can be unilaterally set.  Lawyers 

4      are expected to cooperate with each other in a 

5      professional manner after a matter is set.  

6      And if somebody has a personal issue that 

7      prevents it from being heard, then they can 

8      work it out. 

9           MS. LUNDERGRAN:  We did, Your Honor.  We 

10      did contact them numerous times to try to get 

11      it reset and they refused.

12           THE COURT:  To try and get it reset, why?

13           MS. LUNDERGRAN:  To a day that was 

14      convenient for us.  We had to cancel our 

15      calendar today just to make an appearance 

16      here.

17           THE COURT:  Okay.  So your motion to 

18      vacate the notice of hearing for the summary 

19      judgment, which is set for 10:30 needs to be 

20      done downstairs on the third floor.  

21           So what else are you here on? 

22           MS. LUNDERGRAN:  As to the discovery, Your 

23      Honor, we propounded according to the docket 

24      the request for production regarding 

25      indebtedness.
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1           THE COURT:  The request for production was 

2      propounded on August the 6th of 2010.  

3           MS. LUNDERGRAN:  There has been no 

4      response to our request for production.  We 

5      did attempt to confer.  They said that they 

6      would not be providing a response -- 

7           THE COURT:  Okay.  And here is a response 

8      to a request for production.  Apparently you 

9      also sent out interrogatories.  

10           MS. LUNDERGRAN:  That is the previous 

11      discovery.  

12           THE COURT:  Which was done in November to 

13      which they answered to the interrogatories; is 

14      that right?

15           MR. PONS:  Yes.  

16           THE COURT:  Okay.  Do you have those?  

17           MS. LUNDERGRAN:  No, Your Honor.  We're 

18      only here about the request to vacate.  

19           THE COURT:  I understand.  I just want to 

20      know if you have the answers to the 

21      interrogatories.  

22           MS. LUNDERGRAN:  Yes, we have those.  This 

23      is the only discovery we have not received.  

24           THE COURT:  Okay.  Can I see your request 

25      for production because they've objected to 
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1      everything.    

2           The objection to Number 1 is overruled.  

3      It's sustained as to Number 2.  

4           MR. PONS:  So objection to Number 2 is 

5      overruled also?  

6           THE COURT:  No, Number 2 is sustained.  

7           It's overruled as to 3.  It's sustained as 

8      to 4 and 5 and 6.  

9           So if my memory is correct as to what I 

10      just said you have to answer 1.  

11           MR. PONS:  And 3.  

12           THE COURT:  And 3.  

13           And how much time do you need to do it?  

14           MR. PONS:  20 days, Your Honor.  

15           MS. LUNDERGRAN:  Your Honor, if I may 

16      respond on the record.

17           THE COURT:  Sure.

18           MS. LUNDERGRAN:  This discovery is late 

19      filed.  The case law is very clear that 

20      late-filed objections are waived except as to 

21      privilege.

22           THE COURT:  You're finished? 

23           MS. LUNDERGRAN:  This discovery is coming 

24      months after --

25           THE COURT:  You're finished?  



305-371-7692
KRESSE & ASSOCIATES, LLC

13

1           MS. LUNDERGRAN:  Yes, Your Honor.  

2           THE COURT:  20 days, is that what you 

3      asked for?  

4           MR. PONS:  Yes, Your Honor.  

5           MS. LUNDERGRAN:  Your Honor, as to our 

6      motion for sanctions for having to bring this 

7      motion, is it granted or denied?  

8           THE COURT:  That's denied.  

9           See, we also have a local rule dealing 

10      with ex parte orders to compel discovery that 

11      you can send in through the mail by asserting 

12      over your right that you sent discovery out on 

13      such and such a date, that it was due on such 

14      and such a date, that there has been 

15      noncompliance.  Then you don't have to drive 

16      down from Palm Beach on a motion to compel. 

17           MS. LUNDERGRAN:  Yes, Your Honor.  Would 

18      we still receive sanctions for driving on a 

19      motion to compel?

20           THE COURT:  No.  

21           Now, having done all of that, I'm going to 

22      strike the summary judgment hearing today, 

23      because you have 20 days to comply with the 

24      discovery.  Because I don't want to make you 

25      have to sit and wait possibly two hours 
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1      downstairs.  I have no idea.  But what you do 

2      need to do is find out how you make sure on 

3      the third floor on the master calendar, that 

4      they know that it's being taken off calendar. 

5           You will note in the order that you just 

6      been given that we placed a copy of that.  I 

7      did say that if there's no compliance before 

8      20 days of discovery, the results are monetary 

9      sanctions.  Most of the time those monetary 

10      sanctions will go to the Dade County.  Having 

11      said all of that, that's for your files.  

12           

13         (Thereupon, the hearing was concluded)

14
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2             CERTIFICATE OF COURT REPORTER

3
THE STATE OF FLORIDA:

4                     SS.  
COUNTY OF MIAMI-DADE:

5

6           I, NORMI I. SIMMONS, a Court Reporter in 

7 and for the State of Florida at Large, do hereby 

8 certify that I was authorized to and did 

9 stenographically report the proceedings in the  

10 above-styled cause before the Honorable LAWRENCE

11 SCHWARTZ, at the time and place as set forth; that 

12 the foregoing pages, numbered from 1 to 15, 

13 inclusive, constitute a true and complete record of 

14 my stenographic notes. 

15           I further certify that I am not an 

16 attorney or counsel of any of the parties, nor 

17 related to any of the parties, nor financially 

18 interested in the action.

19           

20           Dated this October 20, 2010.

21

22                     
                         _________________________

23                     
                         Normi I. Simmons
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