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IN THE CIRCU T COURT OF THE SI XTH JUDI Cl AL Cl RCU T
I N AND FOR PI NELLAS COUNTY, FLORI DA
ClVIL ACTI ON

TAYLOR, BEAN AND VH TAKER CASE NO. 09-007756-C

MORTGAGE CORPORATI QN, Dl VI SI ON: 08
Plaintiff,

VS.

ANDREW H. PREBLE, et al,

Def endant s.

PROCEEDI NGS: Plaintiff's Mdtion for Sunmmary Judgnent

BEFORE: The Honorabl e Robert E. Beach
Seni or Judge of the Crcuit Court

DATE: August 24, 2010

PLACE: St. Petersburg Judicial Building

545 1st Avenue North
St. Petersburg, Florida 33701

REPORTED BY:- Cat hl een Tveten, Court Reporter

APPEARANCES: Allyson L. Smth, Esq.
Fl orida Default Law G oup, P.L.
P. O. Box 25018
Tanmpa, FL 33622-5018
(813) 251-4766
Attorney for Plaintiff

Matt hew D. Wi dner, P. A
1229 Central Avenue
St. Petersburg, FL 33705
(727) 894-3159
wei dner | aw@ ahoo. com

At t orney for Defendant
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(EN MASSE CALENDAR CALL;
UNRELATED PENDI NG CASES HAD AND NOT TRANSCRI BED HEREI N)

THE COURT: You wanted to say sonet hi ng?

MR. VEIDNER  Yes, your Honor, if | nmay provide
a general statenent to answer your questions about
the state of affairs in this industry right now.

I want to tell you that in your courtroom you
wll start to see a lot of pro se folks cone in
here. Wat |I'm seeing in sone cases, perhaps many
cases, is that the pro se folks are in active and
ongoi ng conmmuni cation with the servicer.

| have cases where they are actually paying
nmoney directly to the servicer. They are under
representations, direct specific representations of
t he servicer, or whoever's collecting the noney,
that as long as you're in communication with us, as,
| ong as you're nmaki ng paynents to us, you don't need
to worry about this process on the other side.

And with all due respect to ny coll eagues over
there, who I know are working very hard, | knowit's
very difficult for themto communicate with their
clients. Because frequently what we hear fromthe
other side of the table is, You call the 800 nunber,
because we have difficulty getting in contact wth

our clients --
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M5. SMTH:.  Your Honor, that's not true.

THE COURT: Well, ny experience has been -- and
| agree with himas to what he says with respect to
pro se people conming in and trying to save their
house and they've been in touch with the nortgage
conpany, and, in fact, the lending institution would
i ke to work sonething out with themand is pretty
anenable to all kinds of new deals, but the problem
is that the pro se person can't reach the person in
charge of their nortgage.

MR. VEIDNER  The attorneys can't, your Honor.

THE COURT: And the attorneys can't, and even
the | awers for the nortgage conpany can't, and
that, to nme, seens to be the big problem and peopl e
trying to resol ve these cases w thout goi ng through
f or ecl osure.

And | think what's happening -- and |I've tal ked
to people in the business: One, they're inundated
w th nortgage foreclosures; two, the sane peopl e
never work on that case nore than two weeks and then
they're off to sonething el se; and when you call, if
you' re able to get anybody, they don't know anyt hi ng
about the case, they'll get back to you, which they
never do.

So it's a problemwithin the industry, as far
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as not bei ng equi pped to address the problem ' m

not blamng themthat they're intentionally doing
this, | just think that they're overwhelned with t

anount of foreclosures con ng through and are not

he

doi ng what they'd like to do, and that's work out a

| ot of these cases.

So | know the problem but | -- but that's one

reason we set up the medi ati on program

MR. VEEI DNER: | have one nore fear, your Hono
THE COURT: Well, let ne just finish. The
medi ati on program-- if the people indicate that

they want to work it out with the bank and they' ve
been having trouble with it, we send it down there
requiring themto have a representative appear to
work out a new deal, if one can be worked out.

MR. VEI DNER.  Your Honor, another fear, given

what you just described there, are the nunber of

r.

qguot e, unquote, uncontested files for which summary

judgnment is granted and when the borrowers are in
wor k- out nodi fication prograns with the | enders.
fear that there's nmuch of that going on out there.
| also fear -- we're seeing this in other
circuits; and Lord knows our circuit is far and
ahead from what we hear el sewhere -- but we have

situations where final judgnent is granted pendi ng
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pl eadi ng and those nedi ati ons don't occur.

THE COURT: Well, then if they don't, the
nort gage goes forth. And we don't know why
medi ati on didn't occur. | don't think we've been in
it long enough to really know why. Maybe t he peopl e
don't show up; maybe the nortgage conpany for sone
reason can't offer a deal that they can agree to, |
don't know.

MR WVEEI DNER Maybe the nedi ati on doesn't even
occur, but we have no way of tracking that when the
sale is set.

THE COURT: Well, do you know why it doesn't

occur ?

MR. VAEI DNER: | know in sone jurisdictions --
and 1'll wait to get into specifics to bring this to
the Court, but I"'mtelling you that it is occurring,
and I will present specifics.

THE COURT: No, but do you know why it does not
occur ?

MR. VAEI DNER: | wll give you specifics |ater,
but part of the reason is they're not scheduling --

THE COURT: And the question is, if our
procedure i s not working and people are not getting
heari ngs when they should be, then let's correct the

pr ocedur e.
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MR. VEI DNER  Ri ght.

THE COURT: And if it's our fault, we'll renmedy
it. If it's the fault of the bank by not conplying
with the procedure and showi ng up when they're
supposed to, because they're required to show up, we
can hold themin contenpt. | f people are just
requesti ng these hearings, pro se people or people
bei ng forecl osed, sinply as another step in del ay,
then we just don't take that into consideration as
far as when we enter the judgnent; that's it. |
mean, if you're not going to help yourself, we're
not going to help, either, so -- but |I'mnot sure, |
don't know how t he nedi ati on procedure has been
wor ki ng, because we just put it into effect.

Can any of the court staff enlighten nme on
t hat ?

THE CLERK: You can recommend it to nediation.

THE COURT: No, | know | can reconmmend. But is
it happening? That's the question.

THE CLERK: Yes.

THE COURT: It i s happening.

Do you know t he i nstances when we've ordered it
and for sone reason it didn't go through w thout the
fault of the nortgagee -- nortgagor?

MR. W\ElI DNER: " mnot aware in this circuit
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yet .

THE COURT: Okay. Anybody in here?

No.

M5. SM TH: Your Honor, | can attest on ones
where it does actually go to sale, and we do file a
noti on and order to vacate the sale so that we can
conply with the court's order to nedi ati on, so we
have been doi ng that.

THE COURT: Yeah, | nean, we're willing and
we're trying to set up a procedure whereby peopl e
that want to keep their houses have the ability to
make an attenpt at saving their houses, and we've
ordered the lending institution to be there and to
cooperate, and | don't know nmuch nore we can do
beyond t hat.

On the other hand, if the property shoul d be
forecl osed and there's no question the noney is owed
and all the t's are crossed and the i's are dotted,
then the lending institution is entitled to their

j udgnent .

( UNRELATED PENDI NG CASE CONTI NUED AND NOT TRANSCRI BED

HEREI N)
THE COURT: M instructions in this job are if
there are any contested notions that they go back to

t he assi gned j udge.
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Now, we go over the file, that is, our staff,
to see that everything's in order before the natter

is set for hearing, and | assune that's been done in

t hese cases. And we send out -- and |I'm sure you
received it -- a check list of those things that we
need to have conpleted in this case. " mnot sure
our check list includes -- and sone of the judges in

this circuit have been requiring it, sone have not
-- a copy of the assignnent of the nortgage or an
i nstrument showi ng an endorsenent of the nortgage
over to the new owner.

Are we doing that now? Are we requiring a copy
of the assignnent of the nortgage to the real party
In interest or not?

THE CLERK: No, we are not.

THE COURT: Well, we tal ked about that in the
begi nning, and | don't think we're requiring it, but
sone of the judges do -- Judge Canpbell does and
Judge Rondolino does, in the south circuit. | don't
know about the north circuit. But | think we should
require that to show the chain of ownership on these
cases, because | think the defendants have a right
to know who in fact is foreclosing on their
nort gage. They say they want to protect their

client froma default judgnent. In 42 years on the
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bench -- 43 now -- 1've signed maybe two defaults in

the whole tine |I've been here, so those are a thing

of the past. Nobody ever seeks those unless there's
an ability to collect, which there is not in these
cases.

But in any event, certainly they are entitled

to make sure that the |lawsuit against themis

correctly resolved by crossing t's and dotting i's.

( UNRELATED PENDI NG CASES HAD AND NOT TRANSCRI BED HEREI N)

THE COURT: The next case is Bean vs. Preble.

M5. SMTH:. Victoria Jones, your Honor, for the
plaintiff.

MR. VAEI DNER: Good norni ng, your Honor, WMatthew
Wei dner for the defendant, M. Preble.

THE COURT: GCkay. |Is there any issues in this
case?

MR VEI DNER: Ch, you betcha, your Honor.

M5. SM TH: Your Honor, there's an affidavit in
opposition that was untinely filed, and pursuant to
Rul e 1.510, there's no answers to outstandi ng
noti ons or discovery at this tinme and default's been
ent er ed.

THE COURT: Default's been entered?

M5. SM TH:  Yes.

THE COURT: Okay. Wiy haven't these things
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been done before this hearing today?

MR. VEI DNER: Thank you, your Honor. My client
just cane into ny office in a panic a coupl e days
ago. This individual had been working directly with
the agent for the plaintiff in this case. | have
right here a nultitude of paynents that he has been
maki ng, the nost recent one was July. He was
under - -

THE COURT: O this year?

MR. VEIDNER  Yes, sir, your Honor. He was
under a specific work-out arrangenent with the
servicer in this case. If I may approach the bench,
I'"d like to present to you the affidavit.

THE COURT: That's all right, you just tell ne
what it is.

MR. WVEI DNER  Thank you, your Honor. The
affidavit in here specifically states that he has
been in comunication with Crystal, phone nunber's
there; Al Shirley, phone nunber's there; and a
vari ety of other individuals.

And this affidavit states, and ny client's
right here to testify to the sane thing, that he's
been in active, regular and frequent conmuni cati on
wth this I ender; and that based on that active

conmmuni cati on and specific representati ons made by
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this servicer, this case was not to proceed forward.

Now, there's another very significant issue
that | want this Court to consider about this case,
and that is the indictnent that 1'mholding in ny
hand right. It was filed in the United States
District Court for the Eastern District of Virginia
June 15, 2010.

Tayl or, Bean and \Whitaker Moyrtgage and the
chi ef executive were under indictnent by the federal
governnent for a variety of practices that are
directly related to the activities that are before
this Court.

And so the question | ask this Court to
consider is -- take our specific factual issues in
this case, where this gentleman right here is in
active, good-faith conmunication with the servicer,
he's maki ng paynents to them he's getting specific
representations fromthemthat this case won't
continue, and then |I want to ask the Court to
consider, Is it even proper for this plaintiff to

continue in this case?

From what | understand -- | don't know the
specifics -- Taylor, Bean and Whitaker is seized or
def unct or what ever. But the bottomline is | don't

beli eve they have a capacity or authority to
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continue as a plaintiff in this case.

But, nore inportantly, | want the Court to
consider, Do you feel confortable throw ng your
nei ghbor out onto the street when there are these
al | egati ons about the conpany that's here trying to
do that to him when at the sane tine he, in good
faith, is showng all of this activity?

M5. SM TH:  Your Honor, the default dates on
this | oan was Decenber 2008. The defendant has had
anple tine to work with the bank on |l oss mtigation.
Just because the defendant doesn't qualify for any
|l oss mtigation options does not preclude the bank
fromforeclosing on this property.

| also would |ike to point out an inconsistency
in the affidavit. It says that the defendant
appr oached Attorney Wi dner on August 20th and
et cetera; this affidavit is dated August 19th.

THE COURT: Well, let ne ask this, ma' am I's
it a fact that the nortgagor has been working wth
t he bank, neking paynents, trying to nake a new
nort gage that he can live with up to today?

M5. SM TH: No, your Honor, | have no
docunentati on. There has been --

THE COURT: Have you checked with the bank?

M5. SM TH: |, personally, have not checked,
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your Honor. This is not ny file. But once a
paynent is received, our clients knowto tell us to

put our file on hold.

THE COURT: GCkay. Well, he said there was a
paynment paid on July the 20t h. Is that correct?
MR. VAEI DNER: Let nme nake sure. I have July --

yes, sir, your Honor, and |'ve got the --

THE COURT: And he said that this man has been
in constant communi cation with the bank, to the
poi nt of where the bank has said that -- keep
working with us, and we won't proceed with the
f or ecl osure. Do you have any information that
refutes that?

M5. SMTH. Well, your Honor, this is paid to
t he order of Saxon Mortgage, |'m not sure why, when
Tayl or, Bean and Wi taker is the servicer and the
owner of the note, so this doesn't show that this is
to the plaintiff in this case or wwth regards to the
sanme nort gage.

MR WV\EI DNER: |f his Honor will check the
docket, | just found that there is a notion to
substitute party plaintiff in this case, another
i ssue in many of these cases. Sonmewhere al ong the
way, the plaintiff in this case, the person that is

asking you to give them a coupl e hundred thousand
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dollars, they just filed an ex parte nbtion to say,
Your Honor, Saxon is no |onger the person entitled
to this couple hundred thousand dollars, this
conpany, Taylor, Bean is nowentitled to it.

| want to draw the Court's attention --

THE COURT: Let ne ask the plaintiff's | awer
this: Do you have any way in which you can refute
the defendant's attorney's statenent that the
def endant has been in constant conmunication with
the lending institution trying to work it out and
the institution has been telling himdirectly, Keep
working with us; don't worry, we're not going to
proceed with the foreclosure until we get this
wor ked out, or words to that effect?

M5. SM TH. Your Honor, the fact that this has
been goi ng on since Decenber 2008 and the fact that
our client has never once told us to stop the
procedures for a little bit to work on | oss
mtigation tells ne that, no, there's no | oss
mtigati on going on; and the inconsistencies in the
affidavit | think show that there is no credibility
to this affidavit.

THE COURT: | see. So what you're saying is
that the defendant here is lying to his client -- to

his | awer?
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M5. SM TH: No, your Honor. | "' mjust saying
there m ght be sone m scomuni cati on here.
THE COURT: Well, | didn't hear that.
M5. SMTH: And just because the bank does not
qualify --
THE COURT: Rai se your right hand.
(WHEREUPON, THE DEFENDANT WAS DULY SWORN)
EXAM NATI ONBY THE COURT:
Q Your nane?
A Andr ew Prebl e.
Q And you're the defendant in Taylor, Bean and
Whi t aker v. Preble?
A Yes, sir.
Q When's the last tine you had any contact with

the Il ending institution?

A | have a whole |list here.

Q Par don?

A | have a whole |ist here.

Q No, | didn't ask you that, sir. | asked you
when.

A Last week, the Monday of | ast week.

Q o 20107?

A Yes, sir. | talked to Al Shirl ey.

Q And who did you contact?

A Al Shirl ey.
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Sir.
Q
A

see what

VWher e?

At Saxon.

And what is Saxon?

Saxon is the servicing provider of ny nortgage.
And where are they | ocated?

Taxes, | believe.

Wher e?

Texas.

Texas?

Yes.

And how did you comuni cate with then?
By tel ephone.

Who'd you tal k to?

Al Shirl ey.

And who i s that person?

He's in the loss mitigation departnent.
And what'd they tell you?

Well, he told ne a variety of different things,

Well, tell us what he said in 10 words or | ess.
He said right now that this hearing was just to

procedure we are, what step we are. And cone

to find out, this was actually a sale date hearing, |

bel i eve.

at t or ney,

He also told ne | probably wouldn't need an

and he also sent ne a formfor a | oan
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nodi fication, which | just received yesterday.

Q Do you have that?

A Yes, | do.

Q Show it to the attorney for the plaintiff.

When's the last tine you talked to himbefore

that tinme?

A Probably the week follow ng, the 11th, and they
had no i dea what was goi ng on. | was dealing wwth a
Crystal with the HAMP Program and in June | was kicked
out of that program | nade ny July paynment anyway.
They said that they were going to transfer all ny
paperwork fromthis departnent to a traditional
nodi fication, and | was assigned to a Rosal i nda. I
called 15 tinmes and |l eft nessages; no one called ne
back. Finally | got fed up with it, | spoke with Al
Shirley, and |I've been speaking with himever since. I
just spoke to him-- last Monday was the last tine |

spoke to him

Q VWhen is the last tine you nade a paynent of any
ki nd?
A It was July.

M5. SMTH: WAs that paynent returned?
THE COURT: Excuse ne.
M5, SM TH: " msorry, your Honor.

Q (BY THE COURT:) July what?
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A July 20t h.

Q How nuch?

A Twelve -- | think it's twel ve-twenty-sonet hi ng.

Q Gve ne --

A Twel ve ten, sir.

Q Twel ve ten doesn't nean anything to ne. Twelve
hundred and ten doll ars?

A $1, 210.

Q When is the last tine you nade a paynent before
t hat ?

A The followi ng nonth -- the previous nont h.

Q How nuch?

A The sane exact anount, sir.

Q And how did you nake these paynents, by check

cash or noney order?

A This was the only one | did by check. The rest

was nmoneygram from Western Uni on.

OCkay. And they cashed then?

a
Q

A Yes, sir.
Q Cashed t henf?
A

Yes, sir.

THE COURT: Ckay. Now, do you have any

information to refute what he just testified to? O

you can cross examine himif you w sh.

M5. SMTH. Well, your Honor, 1'd just like to
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say that he said that he was disqualified for the
HAMP Program but he still nade the subsequent
paynent, and |I'd |like -- was that check returned?

THE DEFENDANT: No, that check was cashed.

It's right here.

M5. SMTH. And it has not been returned to you
i n any way?

THE DEFENDANT: No, it's been cashed. | made
t he paynent. | paid them anyways.

THE COURT: Any ot her questions?

M5. SMTH:. No, your Honor. The package t hat
he said that Saxon just sent to him that's saying
for the whole | oan nodification he needs to submt
all new financial information, which would show t hat
he has never sent financial information.

THE DEFENDANT: | have it right here.

THE COURT: Well, what |'mgoing to do is deny
the notion for summary judgnent. " mgoing to send
you to nedi ation and get this resolved. And if
there's anything that you need to file or bring this
file up to date, file it.

MR. VEI DNER  Your Honor, based on what you' ve
heard here today, would you grant a notion to set
asi de defaul t?

THE COURT: No.
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MR. VEEI DNER  Okay.

THE COURT: No, you've got to file that
your sel f.

MR. WVEI DNER:  Thank you, your Honor.

THE COURT: ' mnot just going to arbitrarily
t ake over the case w t hout procedures being
f ol | owed.

MR. VEIDNER: Yes, sir, your Honor. So I'll|
draft the order. It will say that the notion for
sumary judgnent - -

THE COURT: -- is denied --

MR VEIDNER -- is denied; the case is ordered
to nmedi ati on?

THE COURT: -- the case is ordered to
medi ati on.

MR VEIDNER  Yes, sir, your Honor. Thank you.

(EN MASSE CALENDAR CALL RESUMNES;
DEFENDANT PREBLE' S CASE CONCLUDED)
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STATE OF FLORI DA)
COUNTY OF PI NELLAS)

I, Cathleen Tveten, Court Reporter, certify that |
was aut horized to and did stenographically report the
f oregoi ng proceedi ngs and that the transcript is a true
and conpl ete record of ny stenographic notes.

DATED this 7th day of Septenber, 2010.

Cat hl een Tvet en

Court Reporter
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