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STATEMENT OF THE ISSUES PRESENTED

Whether the Land Court erred in ruling that
Appellants” securitization documents did not act
to assign the LaRace and lbanez mortgages and
thus did not confer legal authority on which to
foreclose;

Whether the Land Court erred in ruling that
Appellants”® assignments of mortgage in blank did
not act to assign the LaRace and Ibanez mortgages
and thus did not confer legal authority on which
to foreclose;

Whether the Land Court erred in ruling that
Appellants did not have legal authority to
foreclose through possession of the original
notes, the original mortgages, the assignments of
mortgage in blank, and the securitization
documents;

1. Whether the Land Court’s interpretation of
the notice requirements of Mass. Gen. L. ch.
244, § 14, was erroneous;

2. Whether the Land Court erred iIn basing its
decisions on the hypothetical occurrence of
prejudice where no evidence of any prejudice
existed In the record;

Whether the Land Court erred in ruling that the
execution and recording of a confirmatory
assignment did not validate the prior actions
taken by Appellants in furtherance of
foreclosure;

Whether the Land Court erred by not limiting its
rulings to prospective application only, where it
failed to take into consideration Title Standard
No. 58 of the Real Estate Bar Association for
Massachusetts and the far-reaching consequences
of the retroactive application of its rulings on
numerous titles to real property in
Massachusetts.



11. STATEMENT OF THE CASE

These appeals arise from two foreclosure sales
conducted by Plaintiffs-Appellants! after Defendants-
Appellees defaulted on their mortgage loans. The Land
Court erroneously ruled that Appellants were not the
valid assignees of the mortgages and therefore did not
have authority to issue notice and to conduct the
sales. In so ruling, the Land Court ignored the plain
language of the relevant securitization agreements for
Appellees” loans, which affirmatively assigned and
conveyed to Appellants all interest in the respective
mortgages. The Land Court also ignored Appellants”
good faith compliance with decades-long foreclosure
industry practice, their status as assignees of the
mortgages pursuant to assignments of mortgage in
blank, and their legal possession and control of all
indicia of ownership of the mortgage loans.

On these bases, Appellants had authority to issue

notices of sale and to conduct the foreclosure sales

1 Plaintiffs-Appellants are U.S. Bank National

Association, as Trustee for the Structured Asset
Securities Corporation Mortgage Pass-Through
Certificates, Series 2006-Z (*“U.S. Bank, as Trustee™),
and Wells Fargo Bank, N.A., as Trustee for ABFC 2005
OPT1 Trust, ABFC Asset Backed Certificates Series
2005-0PT1 (“Wells Fargo, as Trustee”) (collectively,
“Appellants™).



on the subject properties. Nonetheless, iIn two
sweeping decisions, the Land Court voided both
foreclosures, rejected Title Standard No. 58 of the
Real Estate Bar Association for Massachusetts (“REBA™)
that endorsed the foreclosure processes employed by
Appellants, and created wide-spread uncertainty in the
mortgage and title industries. Applying the Land
Court’s reasoning, foreclosure sales conducted
pursuant to what it defines as iInvalid assignments are
void, and homeowners, whose properties have a “void”
foreclosure sale in the chain of title, may not
actually own the properties they purchased in good
faith. The Land Court’s rulings cannot stand as a
matter of law or policy, and, if affirmed, should be
limited to prospective application only.

Accordingly, Appellants respectfully request that
the Court (1) reverse the Land Court’s Memorandum and
Order denying Appellants” Motions for Entry of Default
Judgment, dated March 26, 2009, vacate the Judgment
that the Land Court entered against Appellants on that
date, and reverse the Land Court’s Memorandum and
Order on Appellants” Motions to Vacate Judgment, dated
October 14, 2009, and (2) enter judgment iIn

Appellants” favor.



111. STATEMENT OF FACTS

A. Mortgage Securitization Practice

The Land Court’s rulings implicate fundamental
mortgage securitization practices - namely, whether
the trustee of a securitization trust containing
thousands of mortgage loans may foreclose on a
mortgage held in that trust. Under Massachusetts law,
a trustee, like Appellants here, has such authority.

Mortgage securitization is a mechanism by which
mortgages are pooled together In a trust and converted
into mortgage-backed securities that are easily bought
and sold by investors. See MORTGAGE—-BACKED SECURITIES:
DEVELOPMENTS AND TRENDS IN THE SECONDARY MORTGAGE MARKET § 3:3
(Eric Smalley, et al. Eds., Thomson Reuters 2009-
2010). Federal law expressly provides for the creation
of mortgage-related securities. See, e.g., 15 U.S.C.
8§ 77r-1. The typical securitization process involves
several participants, including loan originators, a
depositor, a master servicer, sub-servicers, a
trustee, and investors. See TALCOTT J. FRANKLIN & THOMAS
F. NEaLoN 111, MORTGAGE AND ASSET BACKED SECURITIES LITIGATION
HANDBOOK 88 1:3-1:10 (Thompson Reuters 2009).

A securitization trust is created by a “pooling

and servicing agreement” (“PSA”), or similar



agreement, under which all ownership interest in
thousands of mortgage loans is simultaneously assigned
and conveyed to the trustee of the securitized trust.
See id. § 1:12. The mortgage loans are identified on
a loan schedule incorporated Into the PSA as an
exhibit. [A692, 887, 1522]; [Al1295].

Pursuant to the PSA, shortly after the mortgage
loans are assigned and securitized, the “collateral
file” for each loan iIn the trust i1s delivered to the
legal possession and control of the trustee. [A693-
95]. The collateral file for a loan typically
includes the indicia of ownership of the subject
loans, including the original note, endorsed in blank
and thus bearer paper; the original mortgage; and an
assignment of mortgage in blank.? [Id.].

The industry custom is not to record a document
reflecting the assignment of a mortgage at the time
the assignment occurs during securitization. Instead,
a confirmatory assignment of mortgage in a more easily
recorded form typically i1s recorded only after a
mortgage loan goes into default and resort to the

collateral is necessary. [A700-03]; Eno & Hovey, 28B

2 An assignment of mortgage in blank does not

designate the assignee on the face of the document.

-5-



Massachusetts Practice: Real Estate Law, REBA Tit.

Std. No. 58 (4™ Ed. 2008).

These practices ensure the efficient and
effective transfer of ownership interest In a very
large number of mortgage loans at once. The ability
to easily transfer ownership interest in mortgage
loans through the securitization process is essential
to the practical working of the secondary mortgage

market. See generally FRANKLIN & NEALON, MORTGAGE AND ASSET

BACKED SECURITIES LITIGATION HANDBOOK 88 1:37-1:47.

B. The LaRace Mortgage Loan

In May 2005, Appellees Mark A. LaRace and Tammy
L. LaRace (the “LaRaces’) obtained a mortgage loan iIn
the amount of $129,000.00 from Option One Mortgage
Corporation (““Option One”) [A890-94], secured by real
property in Springfield, Massachusetts. [A905-12].
Subsequently, the LaRace loan was sold by Option One
to Bank of America. [A1486, 1708, 2096]. Bank of
America, iIn turn, sold the loan to Asset-Backed

3

Funding Corporation,® which pooled and assigned the

3 The sale and assignment of the mortgage loans

from Bank of America to Asset-Backed Funding
Corporation was conducted pursuant to a Mortgage Loan
Purchase Agreement, whereby “all of its right, title
and interest in and to each Mortgage Loan

including any Related Documents” was sold and

-6-



loan to Wells Fargo, as Trustee for the ABFC 2005-0PT1
Trust, subject to the Pooling and Servicing Agreement,
dated October 31, 2005 (“LaRace PSA™). [A1443-1780].
The LaRace PSA assigned all interest in the
LaRace note and mortgage to Wells Fargo, as Trustee.
Specifically, the PSA provided:
The Depositor [Asset Backed Funding Corporation],
concurrently with the execution and delivery [of

the Pooling and Servicing Agreement], does hereby
transfer, assign, set over and otherwise convey

to the Trustee [Wells Fargo] ... all the right,
title and interest of the Depositor, including
any security interest therein ... iIn and to ...

each mortgage loan i1dentified [by the Agreement].
[A1522] (emphasis added).

The LaRace PSA further provided that:
The Depositor and the Trustee [Wells Fargo]
intend that the assignment and transfer herein
contemplated constitute a sale of the Mortgage
Loans and the Related Documents, conveying good
title thereto free and clear of any liens and
encumbrances, from the Depositor to the Trustee.
[A1524].
The term “Related Documents” is expressly defined as
“the related Mortgage Notes, Mortgages and other
related documents.” [A1l491] (emphasis added).
The LaRace PSA also assigned and conveyed to

Wells Fargo, as Trustee all rights of the prior

assignors and assignees as contained in the

assigned. [A1709]. ‘“Related Documents” is defined to
include the “Mortgages.” [Al1708, 1491].

-7-



“Originator Mortgage Loan Purchase Agreement” (between
Option One and Bank of America) and the “Mortgage Loan
Purchase Agreement” (between Bank of America and Asset
Backed Funding Corporation). [Al1522, 1524-26, 1711-
16]. This included the representation of the
Depositor, Asset Backed Funding Corporation, that:
[t]he Depositor had good and marketable title to
each Mortgage Loan (insofar as such title was
conveyed to i1t by the seller) [and that] ... [a]s
of the Closing Date, the Depositor has
transferred all right, title interest in the

Mortgage Loans to the Trustee on behalf of the
Trust. [A1530].

The PSA also iIncorporated the representation of
the Seller (Bank of America) to the Depositor (Asset
Backed Funding Corporation) contained in the Mortgage
Loan Purchase Agreement:

[t]he Seller is the sole owner of record and

holder of the Mortgage Loan and the Mortgage Note

. and the Seller has good and marketable title
thereto and has full right and authority to

transfer and sell the Mortgage Loan to the
Purchaser. [Al1712].

Pursuant to the LaRace PSA, Wells Fargo, as
Trustee was assigned the LaRace note and mortgage and
had possession, at all relevant times, of the original
LaRace note (endorsed in blank), the original LaRace
mortgage, and an assignment of mortgage in blank.

[A1522-23]; [A890-945 (LaRace Collateral File)].



After the LaRaces defaulted on their loan, Wells
Fargo, as Trustee commenced foreclosure proceedings iIn
May 2007. [A23, 938-39]. Pursuant to Mass. Gen. L.
ch. 244, § 14, notices of sale were published in The
Boston Globe, listing Wells Fargo, as Trustee as the
party seeking foreclosure. [A23, 227, 945].

On July 5, 2007, the property was sold at auction
to Wells Fargo, as Trustee for $120,397.03. [A24].

On or about May 7, 2008, Option One, as the former
mortgagee, executed a confirmatory assignment of the
LaRace mortgage to Wells Fargo, as Trustee, effective
April 18, 2007, a date prior to the issuance of the
foreclosure notice and the foreclosure sale. [A940].
The assignment was recorded on May 12, 2008. [A940,
941-44].

C. The Ibanez Mortgage Loan

On or about December 1, 2005, Appellee Antonio
Ibanez (““Ibanez’) obtained a mortgage loan in the
amount of $103,500.00 from Rose Mortgage, Inc.,
secured by a mortgage on real property in Springfield,
Massachusetts. [A960-66; 967-86]. Rose Mortgage sold
the lbanez loan to Option One. [A965, 987-88].

Subsequently, Option One sold the Ibanez loan to

Lehman Brothers Bank, FSB, which in turn sold the loan



to Lehman Brothers Holdings, Inc. [Al1242, 1295-96].
Lehman Brothers Holding sold the loan to Structured
Asset Securities Corporation, which then pooled the
Ibanez loan with other loans and assigned them to U.S.
Bank, as Trustee for the Structured Asset Securities
Corporation Mortgage Loan Trust 2006Z. [A1295-96].
The securitization was conducted pursuant to a Trust
Agreement dated December 1, 2006. [A1292-1305].

A Private Placement Memorandum (*““lIbanez PPM™),
dated December 26, 2006, which described the
securitization process as carried out by the Trust
Agreement, establishes that an assignment of all
interest In the Ibanez note and mortgage to U.S. Bank,
as Trustee occurred. The lIbanez PPM provided:

The Mortgage Loans will be assigned by Depositor

to the Trustee [U.S. Bank].... Each transfer of a

Mortgage Loan from the Seller to the Depositor

and from the Depositor to the Trustee will be

intended to be a sale of that Mortgage Loan and
will be reflected as such In the Sale and

Assignment Agreement and the Trust Agreement....
[A1295] (emphasis added).

The Trust Agreement, as described by the PPM,
also assigned and conveyed to U.S. Bank, as Trustee
all rights, representations and warranties provided by
the Seller to the Depositor. [A1296-98]. The PPM

further represented that:

-10-



The related Transferor is the sole owner of
record and holder of the Mortgage Loan and
related mortgage ..., the related Transferor had
good and marketable title to the mortgage and
related mortgaged property, had full right and

authority to transfer and sell

the Mortgage

Loans, and transferred such Mortgage Loans free

and clear of any encumbrance.

[A1296-97].

Pursuant to the Trust Agreement, U.S. Bank, as

Trustee was assigned the lIbanez note and mortgage and

had legal possession and control, at all relevant

times, of the original note (endorsed in blank), the

original mortgage, and an assignment of mortgage in

blank, which were held by a custodian on its behalf.

[A1295-96]; [A959-1025, 1058-70 (Collateral File)].

After lbanez defaulted on his mortgage loan, U.S.

Bank, as Trustee commenced foreclosure proceedings iIn

April 2007. [A18, 1060]. Pursuant
ch. 244, 8 14, notices of sale were

Boston Globe, listing U.S. Bank, as

party seeking foreclosure. [A1065].

the property was sold at auction to

Trustee for $94,350.00. [A19]. On

to Mass. Gen. L.
published in The
Trustee as the

On July 5, 2007,
U.S. Bank, as

or about September

2, 2008, American Home Mortgage Servicing, Inc.

(““AHMSI””) executed a confirmatory assignment of the

Ibanez mortgage to U.S. Bank, as Trustee, which was

recorded on September 11, 2008. [A1066-67].-

-11-



D. Procedural Background

After the subject foreclosure sales, a question
arose iIn the title Insurance industry as to whether
publication of foreclosure notices i1n The Boston Globe
for property in Springfield, Massachusetts, satisfied
Mass. Gen. L. ch. 244, § 14. To resolve any
uncertainty for the two properties here, Appellants
Tiled separate complaints in the Land Court on
September 16, and October 23, 2008. [Al7-26].

In both complaints, Appellants sought a
declaration that Appellees’ rights In the real
property at issue were extinguished at foreclosure
sale; that no cloud existed on the titles to the
properties; and that Appellants held title to the
properties in fee simple. [Al17-21]. Both complaints
raised only one issue — whether The Boston Globe was a
newspaper of general circulation in Springfield for
purposes of Mass. Gen. L. ch. 244, § 14. [A19-20, 24-
25]. Neither of the Appellees responded to the
complaints, and Appellants moved for entry of default

judgment. [A580].

-12-



The Land Court informally consolidated the
actions for pre-trial proceedings.® [A55, 61]. The
Land Court, sua sponte, queried whether Appellants
were the legal “holders” of the respective mortgages,
and thus, whether the two notices of sale complied
with Mass. Gen. L. ch. 244, § 14. [A578-79]. The
Land Court requested briefing on this issue, which
Appellants submitted in connection with their motions.
[A61] .-

On March 26, 2009, the Land Court issued a
Memorandum and Order disposing of Appellants” Motions
for Entry of Default Judgment. [A577]. The Land
Court fTirst resolved the gquestion presented in
Appellants” complaints, holding that publication of
the subject foreclosure notices iIn The Boston Globe
satisfied Mass. Gen. L. ch. 244, 8§ 14. [A584]. The
Land Court then proceeded to find that (1) neither
Appellant had a valid assignment of mortgage at the
time of publication of the notices or at the time of
the foreclosure sale, (2) the foreclosure notices

failed to identify the “holder” of the mortgage, and

4 The Land Court also considered a third action,

LaSalle Bank N.A., et al. v. Rosario, Case No. 08-
386018 (KCL), entering judgment for plaintiff in its
March 26, 2009 Memorandum and Order. [A593-95].

-13-



(3) the notices were deficient under Mass. Gen. L. ch.
244, § 14. [A592-93]. Put another way, the Land
Court held that Appellants lacked authority as
assignees to conduct the subject foreclosures. [I1d.].

As a result, the Land Court not only denied the
motions for entry of default judgment, but also, sua
sponte, entered judgment against both Appellants,
found both foreclosure sales void, and dismissed
Appellants” complaints with prejudice. [A593-95].
Appellants then filed separate, but substantially
similar, motions to vacate judgment. [A596, 637].

On October 14, 2009, the Land Court issued a
Memorandum and Order denying Appellants” motions to
vacate judgment and reaffirming its prior judgment.
[A1136]. The Land Court again held that Appellants
were not the “holders” of the respective mortgages.
[A1156]. According to the Land Court, an entity
becomes the “holder” of a mortgage for the purposes of
Mass. Gen. L. ch. 244, 8§ 14, only where the assignment
IS “iIn recordable form” and expressly identifies that
entity as the assignee. [A587, 1147-48, 1158].

On October 30, 2009, Appellants filed separate
notices of appeal from the Land Court’s two memoranda

and 1ts judgment against both entities. [Al1163-66].
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1V. SUMMARY OF THE ARGUMENT

The Land Court’s rulings were erroneous and
should be reversed for the following reasons. First,
the Land Court erred by i1gnoring the plain language of
Appellants” securitization agreements that assigned
all interest in Appellees” loans to Appellants. The
assignment provisions in those agreements are valid
and enforceable, and provided the legal predicate on
which to provide notice pursuant to Mass. Gen. L. ch.
244, § 14, and to invoke the power of sale pursuant to
Mass. Gen. L. ch. 183, 8 21. [pp- 17-28].

Second, rather than giving effect to the language
of assignment in the securitization agreements, the
Land Court devoted much of its analysis to whether
assignments of mortgage in blank satisfy Mass. Gen. L.
ch. 244, § 14. The controlling language of assignment
is found In the securitization agreements, but even if
that were not the case, the Land Court erred iIn
holding that assignments of mortgage in blank do not
evidence a valid transfer of a mortgage. [pp- 28-34].

Third, the Land Court erred in ruling that
Appellants” equitable iInterests i1n the mortgages as
note holders, their status as owners of Appellees”

mortgage loans under the operative securitization
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agreements, and their legal possession and control of
all indicia of ownership in the mortgages did not vest
in them authority to foreclose. The Land Court’s
interpretation of Mass. Gen. L. ch. 244, § 14, is not
supported by the law, and the Court erred in
considering the hypothetical possibility of prejudice
where no evidence existed in the record. [pp- 34-46].
Fourth, after the foreclosure sales, Appellants
recorded confirmatory assignments of mortgage in
accord with a decades-long practice in Massachusetts
and in accordance with REBA Title Standard No. 58.
The Land Court’s rejection of the confirmatory
assignments of mortgage was plain error. [pp. 46-48].
Finally, the Land Court’s decisions have arguably
affected thousands of properties that have a “void”
foreclosure sale iIn their chain of title. As a matter
of public policy, the Land Court’s rulings should not
stand. If, however, they are affirmed on appeal,
sound policy mandates prospective application only of
those rulings. [pp- 18-50].

V. STANDARD OF REVIEW

In disposing of Appellants® motions for entry of
default judgment and subsequent motions to vacate

judgment, the Land Court dismissed the complaints as a
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matter of law. This Court reviews rulings of law and

legal conclusions de novo. See Norfolk & Dedham Mut.

Fire Ins. Co. v. Morrison, -- N.E.2d --, 2010 WL

1345156, at *3 (Mass. Apr. 8, 2010).
VI. ARGUMENT

A. The Land Court Erred In Ruling That The
Securitization Agreements Did Not Assign The
Mortgages To Appellants And That Appellants
Did Not Have Legal Authority To Foreclose

Courts must interpret contracts In accordance
with the plain meaning and intent of the parties as

expressed therein. See Polito v. School Comm. of

Peabody, 69 Mass. App. Ct. 393, 396 (2007). 1In doing
so, courts must give effect to all of a contract’s
provisions and must not render words or portions of a

contract superfluous. See Worcester Mut. Ins. Co. V.

Marnell, 398 Mass. 240, 245 (1986).

The Land Court violated these basic tenets of
contract law when it ignored the plain language of the
LaRace and lIbanez securitization agreements. The
LaRace PSA and the lIbanez Trust Agreement, by their
plain terms, assigned all interest in the subject
loans (including the mortgages) to Appellants. See
Mass. Gen. L. ch. 183, 8§ 28 (““the word “assign” shall

be a sufficient word to transfer the mortgage without
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the words “transfer and set over””). That the
securitization agreements were not formally titled
“assignment of mortgage” is of no import. Cousbelis

v. Alexander, 315 Mass. 729, 730 (1944) (“‘[t]he form

of the memorandum is immaterial, If its contents
adequately set forth the agreement) (quotation
omitted). It is enough that the operative
securitization agreements affirmatively assigned the
mortgages to Appellants.

1. The LaRace PSA Assigned The LaRace
Mortgage To Wells Fargo, As Trustee

The LaRace loan is subject to the plain language
of the PSA, which transferred, assigned and conveyed
all interest iIn the LaRace loan, including any
security interest (i.e., the mortgage), to Wells
Fargo, as Trustee, [A1522-24], and is identified on
the Mortgage Loan Schedule appended to the PSA [A887].

Numerous other provisions in the PSA acknowledge
and confirm this assignment of mortgage. At Section
2.02 of the PSA, for example, the Depositor and Wells
Fargo, as Trustee acknowledged that:

The Depositor and the Trustee intend that the

assignment and transfer herein contemplated

constitute a sale of the Mortgage Loans and the

Related Documents, conveying good title thereto
free and clear of any liens and encumbrances,
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from the Depositor to the Trustee. [Al524]
(emphasis added).

“Related Documents” includes “Mortgages.” [A1491].
At Section 2.07 of the PSA, Wells Fargo, as
Trustee again “acknowledge[d] the assignment to it of

the Mortgage Loans and the delivery to i1t of the
Mortgage Files, ... and the Trustee acknowledge[d] the
assignment to it of all other assets included in the
Trust Fund....” [A1531].° Wells Fargo, as Trustee,
further acknowledged receipt of “all other assets
included in the definition of “Trust Fund.”” [A1531].
The LaRace PSA effected an assignment and sale of the
LaRace mortgage, note and related ownership documents
to Wells Fargo, as Trustee. By ignoring the terms of
the PSA, the Land Court erred and should be reversed.

2. The lIbanez Trust Agreement Assigned The
Ibanez Mortgage To U.S. Bank, As Trustee

The Trust Agreement referenced in the lbanez PPM
contains similar language of assignment to U.S. Bank,

as Trustee.® The PPM specifically provides that:

5 “Mortgage Loans” and “Trust Fund” are defined

terms in the PSA. [Al1482, A1502].

6 Because the Land Court entered judgment sua

sponte on a motion for entry of default, the parties
never engaged in discovery related to the
securitization agreements. Instead, the Land Court
considered the securitization documents, among others,
which were submitted In connection with Appellants’
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Each transfer of a Mortgage Loan from the Seller
to the Depositor and from the Depositor to the
Trustee will be intended to be a sale of that
Mortgage Loan and will be reflected as such in
the Sale and Assignment Agreement and the Trust
Agreement. ...

[A1295-96] (emphasis added). Additionally, in
connection with the sale and assignment of each
Mortgage Loan, the PPM required the original mortgage
note, the original mortgage with evidence of recording
indicated thereon, and related documents be delivered
to the custodian on behalf of the trustee. [A1295-96].

The PPM establishes that the Trust Agreement
served to sell all interest in the lIbanez loan,
including the mortgage, to U.S. Bank, as Trustee. By
concluding otherwise and ignoring the plain evidence
of assignment, the Land Court erred and should be

reversed.

motions to vacate the judgment against them. In
connection with the Ibanez loan, U.S. Bank, as Trustee
submitted the PPM, which served as an offer of the
mortgage-backed securities to investors, to the Land
Court as evidence of the securitization of the lbanez
loan. The PPM details the provisions of the Trust
Agreement, and evidences the assignment of the
relevant mortgage to U.S. Bank, as Trustee as
effectuated by the Trust Agreement. U.S. Bank, as
Trustee represents that the language of assignment
contained In the Trust Agreement is iIn accord with the
analogous language of conveyance contained in the
LaRace PSA. U.S. Bank, as Trustee is prepared to
submit the Trust Agreement upon request by this Court
or to the Land Court upon remand, if remand is deemed
necessary.
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3. The Land Court Fundamentally Misread The
Securitization Agreements And Related
Documents
As the above-cited language confirms, the
operative securitization agreements assigned and sold
the LaRace and lIbanez mortgages to Appellants.
[A1522, LaRace PSA 8 2.01 (“The Depositor ... does
hereby transfer, assign, set over and convey” to Wells

Fargo, as Trustee “all right, title and interest of

the Depositor, including any security interest

therein” to each Mortgage Loan)]; [A1523-24, LaRace
PSA 8§ 2.02 (“the assignment and transfer ...
constitute[s] a sale of the Mortgage Loans and the

Related Documents,” including the “mortgage,” to Wells

Fargo, as Trustee)]; [A1295, Ilbanez PPM at 119
(transfer of Mortgage Loan to U.S. Bank, as Trustee,
is “a sale of that Mortgage Loan™)].

The Land Court, however, wrongly ignored the
plain language of the LaRace PSA and the lbanez Trust
Agreement (as described in the PPM). Instead, the
Land Court ruled that “[t]he various agreements
between the securitization entities stating that each
had a right to an assignment of the mortgage are not

themselves an assignment” and that “[a]t best, the

agreements gave those entities a right to bring an
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action to get an assignment.” [A1158]. The Land
Court misinterpreted the language of the
securitization agreements. Nothing In the agreements
suggests that the assignments of the mortgages were
prospective or otherwise dependent upon the completion
of an assignment of mortgage in recordable form.
Rather, the language of assignment effected an
immediate assignment of the mortgages to Appellants.
The Land Court’s fundamental misreading of the
securitization agreements was erroneous and should be
reversed.

4. The Land Court’s Decisions Are Contrary To

The Weight Of Authority On The Effect Of
Securitization Agreements

Not only do the Land Court’s decisions render
nugatory entire portions of the LaRace PSA and lbanez
Trust Agreement, but those decisions are also
inconsistent with the weight of authority.

At least one court applying Massachusetts law has
found that a similar securitization agreement acted to
assign all interest in loans (including the mortgages)

to the securitization trustee. In In re Samuels, 415

B.R. 8, 18 (Bankr. D. Mass. 2009), the U.S. Bankruptcy
Court for the District of Massachusetts ruled that

“[t]he [Pooling and Servicing Agreement] itself, iIn
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conjunction with the schedule of mortgages deposited

through 1t into the pool trust, served as a written

assignment of the designated mortgage loans, including

the mortgages themselves.” (emphasis added).

Courts in other jurisdictions endorse the same

reasoning applied in In re Samuels. In U.S. Bank N._A.

v. Cook, No. 07 C 1544, 2009 WL 35286 (N.D. Il1l. Jan.
6, 2009), for example, the U.S. District Court for the
Northern District of Illlinois found that language
similar to the LaRace PSA and lIbanez Trust Agreement
effected an assignment of mortgage to the trustee.

Id. at *3. The PSA in question provided that the
depositor “does hereby assign to the trustee without
recourse all the right, title, and interest of the
Depositor in and to ... the Mortgage Loans.” Id.; see
also [A1522 (LaRace PSA)].

Likewise, in LaSalle Bank N.A. v. Nomura Asset

Capital Corp., 180 F. Supp. 2d 465 (S.D.N.Y. 2001),

the U.S. District Court for the Southern District of
New York found that language contained in a PSA served
to assign a mortgage to the trustee. 1d. at 470-71.
The PSA at issue provided that the depositor did
“sell, transfer, assign, set over and otherwise convey

to the Trustee ... all right, title and interest” that
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the depositor held in the mortgage. 1d. The court

ruled that this language assigned all right, title and

interest In the mortgage to the trustee. 1d. at 471.
Other decisions that reach the same conclusion

include Wells Fargo Bank, N.A. v. Konover, No. 3:05 CV

1924 (CFD), 2009 WL 2710229, at *3 (D. Conn. Aug. 21,
2009) (PSA vested authority in trustee to bring legal

action in the event of default); In re Kang Jin Hwang,

396 B.R. 757, 767 (Bankr. C.D. Cal. 2008) (“[i]f a
loan has been securitized, the real party iIn interest
is the trustee of the securitization trust); and

LaSalle Bank N.A. v. Lehman Bros. Holdings, Inc., 237

F. Supp. 2d 618, 632-33 (D. Md. 2002) (PSA granted
trustee authority to bring suit on behalf of trust).

As ““assigns” under the securitization agreements,
Appellants had the authority under Massachusetts law
to issue notices of sale pursuant to Mass. Gen. L. ch.
244, 8§ 14, and to invoke the statutory power of sale
set forth in Mass. Gen. L. ch. 183, § 21.

5. The Land Court Erred In Requiring An
Assignment Be In Recordable Form

The Land Court objected to the securitization
agreements because they were not “in recordable form”

[A1158], but the Land Court’s whole-cloth creation of
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this prerequisite to the enforceability of an
assignment Is not supported by Massachusetts law.
There i1s nothing iIn the foreclosure notice
statute (Mass. Gen. L. ch. 244, § 14), the statute
setting forth the power of sale (Mass. Gen. L. ch.
183, § 21), or the Statute of Frauds (Mass. Gen. L.
ch. 259, §8 1), which requires that an assignment of
mortgage be “in recordable form” in order to be
enforceable In a foreclosure proceeding. Indeed,
these statutes do not speak at all to the need for
recordation, with the reason being that “[t]he
interest of anyone in an existing mortgage may be
shown by parol-evidence [and] i1s not confined to the

record title.” Lamson & Co. v. Abrams, 305 Mass. 238,

244 (1940); see also Equity One, Inc. v. Estate of

Williams, 72 Mass. App. Ct. 1108, at *1 & n.2 (July
16, 2008) (““the Statute of Frauds does not require
that a writing be recorded to effect a valid
conveyance”) (unpublished disposition).

Even the recording statute instructs that the
failure to include certain information on the face of
an assignment of mortgage has no effect on the
validity of the assignment. See Mass. Gen. L. ch.

183, 8 6C (fairlure to include name and address of
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assignee “shall not affect the validity of any

mortgage or assignment of a mortgage”) (emphasis

added); Mass. Gen. L. ch. 183, 8 6B (failure to

include street address ‘“shall not affect the validity

of the document’)(emphasis added).

Thus, the Land Court was simply wrong when it
held that the “recordability” of a document affects
the validity of the assignments conveyed thereby. No
such requirement is found in Massachusetts law.’ The
Land Court”s unfounded creation of such a requirement
does not, and cannot, alter the validity of the
assignments effectuated here.

6. The Securitization Agreements Satisfty All
Of The Land Court’s Requirements

Even assuming, for the sake of argument, that the
Land Court’s “in recordable form” construct were the
law, both sets of securitization agreements here meet
all that the Land Court requires.

First, the LaRace PSA and the Ibanez Trust
Agreement contain plain language of assignment (see
88 VI.A.1 & VI.A.2, supra), which demonstrates, in

satisfaction of Mass. Gen. L. ch. 183, 8§ 28, that

7 Numerous Massachusetts cases hold that an

assignment need not be recorded to be enforceable.
See Montague v. Dawes, 94 Mass. 397, 400 (1866);
MacFarlane v. Thompson, 241 Mass. 486, 489 (1922).
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Appellants have been assigned all interest in the
subject loans, including the security iInterests.

Second, the securitization agreements clearly
identify the name and address of the assignees of the
mortgages as Appellants. [A1295, 1522-24]. These
agreements, therefore, satisfy the recording statute,
Mass. Gen. L. ch. 183, 8§ 6C.

Third, the securitization agreements satisfy the
Statute of Frauds. All parties to the agreements,
including the respective assignors and assignees, are
signatories. Thus, the Statute of Frauds is no bar to
the enforceability of the assignments effected by way
of the securitization agreements.

Finally, the securitization agreements include
mortgage schedules listing each mortgage loan assigned
to Appellants thereunder. The original notes and
mortgages, which were sold, assigned, and delivered
pursuant to the LaRace PSA and the lbanez Trust
Agreement, identified the borrower name, the property
address, and the book and page number for each
mortgage. [A890-94, 895-914, 960-66, 967-86].

As unambiguous assignhees under the securitization
agreements, which themselves comply with the Land

Court’s requirements, Appellants had the authority to
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issue notices of, and to conduct, foreclosure sales.
The Land Court’s finding to the contrary was in error
and should be reversed.
B. The Land Court Erred In Ruling That The
Assignments Of Mortgage In Blank Did Not

Assign The Mortgages And That Appellants Did
Not Have Legal Authority To Foreclose

The Land Court all but ignored the assignment
provisions contained in the securitization agreements,
and instead devoted much of its analysis to whether
assignments of mortgage in blank satisfied Mass. Gen.
L. ch. 244, § 14. The controlling language of
assignment is found in the securitization agreements,
but even i1If that were not the case, the Land Court
erred in holding that the assignments of mortgage iIn
blank did not effect a valid transfer of the
mortgages. [Al1147-48]. At the very least, the
assignments of mortgage in blank evidence the
assignments effectuated by the securitization
agreements.

1. The Relevant Massachusetts Statutes Do Not
Support The Land Court’s Rulings

The Land Court makes much of the fact that
assignments of mortgage in blank do not identify the

assignee, and are thus not “iIn recordable form.”

[A587, 1147-48]. But nothing in Massachusetts law
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requires an assignment of mortgage be recorded or in
recordable form to be valid. See § VI.A.5, supra.
Moreover, for the same reasons that the securitization
agreements satisfy the legal requirements to convey a
valid assignment of mortgage, the assignments of
mortgage in blank are similarly enforceable under
Massachusetts law. Appellants” assignments of
mortgage in blank contain express language of
assignment under Mass. Gen. L. ch. 183, § 28. [A916,
987]. And, for the purposes of the Statute of Frauds,
each assignment of mortgage in blank is signed by
Option One as the party “to be charged.” Mass. Gen.
L. ch. 259, § 1.

That the assignees” names are not also included
on the assignments of mortgage in blank does not
otherwise affect their validity under the Statute of
Frauds. A deed is not invalid if alterations are made
at the grantor’s direction or where filling in of the
blanks is immaterial to the validity of the instrument
and does not alter its legal tenor and effect. See

Phelps v. Sullivan, 140 Mass. 36, 36-37 (1885).

Here, the securitization agreements demonstrate
the assignors” intent and act to assign all interest

in the subject loans to Appellants by way of the

-20-



securitization agreements themselves. The transfer of
the assignments of mortgage in blank to Appellants at
the time of securitization further evidences and
confirms the assignments that occurred by virtue of
the securitization agreements, and, in fact, are
effective assignments in their own right. Whether or
not Appellants had filled in their respective names on
the iInstruments, as the securitization agreements
provided them authority to do, iIs immaterial to the
validity of these instruments and does not alter their

legal effect. Cf. Lynn Tucker Sales v. LeBlanc, 323

Mass. 721, 723 (1949) (alteration does not render
instrument invalid where alteration reflects the

intent of the parties); James v. Tilton, 183 Mass.

275, 277-78 (1903) (insertion of name in note not
material “since it did not change iIn any respect what
was already the legal effect of the note™).

The Land Court’s contrary conclusion is not
supported by the cases which the Land Court cites,

namely Flavin v. Morrissey, 327 Mass. 217 (1951) and

Macurda v. Fuller, 225 Mass. 341 (1916). Flavin and

Macurda addressed the issue of whether a deed in fee
simple is invalid i1f 1t i1Is executed with the grantee’s

name left blank, to be filled In at a later time.
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Both cases involved overt acts of fraud such that a
finding in the negative would have permitted the fraud
to go unchallenged. In the present actions, however,
there i1s no evidence or allegation of any fraud or
impropriety that would make enforcement of the
assignments in blank inequitable, as was the case with
the deeds in Flavin and Macurda.

Furthermore, both cases involved deeds of real
estate conveying full title to the properties at
issue. An assignment of mortgage is not a ‘“deed” as
considered in Flavin and Macurda. While a mortgage
may convey an interest in the underlying property, it
is merely security for a debt evidenced In a note.

See Vee Jay Realty Trust Co. v. DiCroce, 360 Mass.

751, 753 (1972) (““fas to the all the world except the
mortgagee, a mortgagor is the owner of the mortgaged
lands, at least till the mortgagee has entered for

possession’); Negron v. Gordon, 373 Mass. 199, 204

(1977) (“[i]t is only for the purpose of securing the
debt that the mortgagee i1s to be considered owner of

the property”); Weinberg v. Brother, 263 Mass. 61, 61

(1928) (““[t]he mortgage is merely security for the
note. As the note has been transferred to the real

owner, the defendant would hold the mortgage in trust
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for the owner, even if there had been no assignment of
it’).

Nothing In Massachusetts law expressly requires
an assignment of mortgage to identify the assignee by
name to be valid or prohibits a party In possession of
an assignment of mortgage (and the original note and
mortgage) from invoking the statutory power of sale
simply because the assignment fails to list the name
of the assignee in possession. Thus, the Land Court
erred when it ruled that the assignments of mortgage
in blank failed to confer and evidence standing to
issue notice of foreclosure and to exercise the power
of sale, and i1ts rulings should be reversed.

2. The Land Court Erred In Ruling That The

Assignments OFf Mortgage In Blank Did Not
Comport With The Securitization Agreements

Contrary to the Land Court’s reading, Appellants”
securitization agreements do not impose a requirement
that the assignments of mortgage in blank i1dentify
Appellants as assignees as a prerequisite for
validity. Rather, the agreements contemplate an
assignment of mortgage in blank that is ready to be
recorded, except as to the name of the assignee. The
LaRace PSA required the Depositor, at the time of the

execution and delivery of the PSA, to “transfer and
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assign” to the Trustee (Wells Fargo), among other
things ““an original Assignment of Mortgage (which may

be 1n blank), in form and substance acceptable for

recording.” [A1522] (emphasis added). Similarly, the
Ibanez PPM demonstrates that the Trust Agreement

required delivery to the Trustee (U.S. Bank) of, among
other things, “an original assignment of the mortgage

to the Trustee or in blank in recordable form.”

[A1295] (emphasis added).

The only fair reading of these provisions is that
an assignment in blank constitutes an assignment “in
recordable form,” and that the identity of the trustee
need not be included on the face of the assignment of
mortgage in blank for it to be valid and enforceable.
A contrary reading - that an “assignment in blank in
recordable form” means an assignment identifying the

“name” of the assignee - Impermissibly renders the

phrase “in blank” meaningless. See Marnell, 398 Mass.

at 245; Associated Credit Servs. v. Worcester, 33

Mass. App. Ct. 92, 93-94 (1992).
3. Appellees Lack Standing To Challenge Any

Purported Non-Compliance With The
Securitization Agreements

Even crediting the Land Court’s finding that

Appellants” assignments of mortgage in blank failed to
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comply with the relevant securitization agreements,
Appellees lack standing to challenge whether actions
were taken iIn accordance with the terms of those

agreements. See Spinner v. Nutt, 417 Mass. 549, 555

(1994). Appellees are not parties to the relevant
agreements, and as a matter of law, are not the
intended third-party beneficiaries thereof. [A1600].

See In re Samuels, 415 B_.R. at 22; In re Almeida, 417

B.R. 140, 149 n.4 (Bankr. D. Mass. 2009). Thus, the
Land Court erred in conferring on them the benefit of
agreements to which they are not parties.

C. The Land Court Erred In Ruling That

Appellants Did Not Have Sufficient Financial
Interest To Foreclose

1. Appellants” Equitable Interest In The
Mortgages As Note Holders And Their Legal
Possession And Control OFf All Indicia Of
Ownership In the Mortgages At All Relevant
Times Vested In Them Authority To
Foreclose
The Land Court’s interpretation of Mass. Gen. L.
ch. 244, §8 14, as permitting only a “holder” of a
mortgage to issue notice of foreclosure was wrong.
Courts have found that the power to foreclose is not
limited to the mortgage holder, and it may be
exercised by those possessing “sufficient financial

interest[s].” Saffran v. Novastar Mortgage, Inc., No.
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4:07-cv-40257-PBS, Order re: Emergency Motion for Stay
Pending Appeal at 5-6 (D. Mass. Oct. 18, 2007); see

also Nichols v. Cadle Corp., 139 F.3d 59, 62 (1st Cir.

1998) (splintered rights, taken together, comprise
ownership” of mortgage sufficient to permit
foreclosure under loan agreement).

At the time the subject foreclosure notices
issued and at the time of the sales, Appellants had
legal possession of all indicia of ownership In the
subject loans, including the original note, the
original mortgage, and the original assignment of

mortgage in blank. See Abrams, 305 Mass. at 244

(““interest ... In an existing mortgage ... is not
confined to the record title”). Thus, Appellants
possessed more than “sufficient financial iInterest” to
issue notice of foreclosure and to exercise the power
of sale. Each was i1dentified as the assignee and
owner of all interest in the respective loans by
virtue of the operative securitization agreement.
Each, as holder of a note endorsed in blank and
payable to the bearer, had equitable ownership of the

incidents of the mortgage. Comm. v. Globe Invest.

Co., 168 Mass. 80, 81 (1897) (holder of note “is

equitably entitled to assignments of the mortgages
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given as security for the notes™); First Nat’l Bank of

Cape Cod v. North Adams Hoosac Sav. Bank, 7 Mass. App.

Ct. 790, 796 (1979) (holder of note “can thereafter
enforce In equity an assignment of the mortgage™).

The Land Court erred in not looking at the full
evidence of ownership of the subject loans — the
original notes and mortgages — which were assigned and
sold to Appellants by way of the securitization
agreements. In so ruling, the Land Court set a
standard at odds with the standard employed by the
U.S. Bankruptcy Court for the District of
Massachusetts. Under that court’s rules, a creditor
may make a claim to assert its rights in a mortgage by
“attaching copies of the original note, mortgage or
security agreement to the proof of claim, [and]

copies of any and all assignments or other appropriate

documentation sufficient to trace the chain of

ownership in the mortgage or security agreement.” See

U.S. Bankr. Court for D. Mass., Local Rules, Chapter
13 Rules, Rule 13-13 (emphasis added). The Bankruptcy
Court looks beyond recorded assignments of mortgage to
all indicia of ownership, including securitization

agreements, in determining a party’s rights in a
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mortgage. The Land Court erred when it failed to do
the same.
2. The Land Court’s Construction Of The

Notice Requirements Of Mass. Gen. L. Ch.
244, 8§ 14 Was Erroneous

The Land Court”s overly technical reading of
Mass. Gen. L. ch. 244, § 14 was wrong. The proper
focus should be on whether the notices provided the
borrower with sufficient information to protect his or
her own interests — and, iIn the case of a technical
error, whether that error actually prejudiced the
rights of the mortgagor.

Where a foreclosure sale i1s conducted with
reasonable diligence and performed in a commercially
reasonable manner, without evidence of fraud,
misconduct, or prejudice, there Is no reason to

invalidate the sale. See States Res. Corp. v. The

Architectural Team, Inc., 433 F.3d 73, 81 (1°* Cir.

2005). The Land Court’s contrary construction 1is
premised on an erroneous adherence to the sample
notice form appended to the statute and ignores the
statute’s express permission to employ other forms of

notice. See Bank of N.Y. v. Apollos, No. 08-ADMS-

10045, 2009 WL 1111198 (Mass. App- Div. Feb. 27, 2009)

(“[als G.L. c. 244, 8 14 does not mandate the use of
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the form contained therein, and the form used in this
case contains the elements that protect the mortgagor
and prospective bidder, we find no error™).

Several recent court decisions have interpreted
the provisions of Mass. Gen. L. ch. 244, 8§ 14, and the
similar provisions of Mass. Gen. L. ch. 244, § 17B
(governing deficiency notices), In accordance with a
practical approach to providing notice.

In Tarvezian v. Debral Realty, No. 921437, 1996

WL 1249891, at *3 (Mass. Super. Ct. Sept. 27, 1996),
the Superior Court refused to invalidate a foreclosure
sale where the Section 17B deficiency notice
identified the wrong entity as the holder of the

mortgage. The court distinguished Bottomly v.

Kabachnick, 13 Mass. App. Ct. 480 (1982), and Roche v.

Farnsworth, 106 Mass. 509 (1871), upon which the Land

Court here relied, as “situations wherein the
mortgagor received no actual notice as to the identity
of the holder, what properties were being foreclosed
upon or when the sale was to be conducted” and found
that “[n]o logical inference can be drawn showing that
the i1nadequacy of the letters of notification sent to
the plaintiff, In this case, negatively affected the

sale price.” Tarvezian, 1996 WL 1249891, at *3.
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In FDIC v. Kefalas, 62 Mass. App. Ct. 1121, at *1

(2005) (unpublished disposition), the original
mortgagee, the Bank of New England (““BNE’”), was
declared insolvent and placed under a receivership.
When the New Bank of New England (**“NBNE’’), which
assumed substantially all of BNE’s assets, published
notices of foreclosure, it listed BNE as the mortgage
holder. 1Id. In rejecting the mortgagor’s challenge
to the notice for failure to name NBNE, the court held
“we fail to see why the change In name was
significant” and “[t]he defendant’s assertion that the
difference in name may have prejudiced the outcome of
the sale is entirely speculative.” Id.

In Nichols v. Cadle Co., 139 F.3d 59 (1°' Cir.

1998), the First Circuit rejected an argument that a
foreclosure was i1nvalid because the notice was
published and foreclosure sale conducted by a party
that was not the holder or the assignee of the
mortgage at the time of sale. 1d. at 61. The court
held that even if the defendant was not the holder of
the mortgage at those times, “[t]he trust has not
shown any respect in which it has been disadvantaged.”

1d. at 62.
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In Bank of New York v. Apollos, 2009 WL 1111198,

the notice of foreclosure sale did not name the holder
of the mortgage and failed to make reference to the
unrecorded assignment under which the assignee held
the mortgage. Nevertheless, the court found that
because the notice listed the essential elements of
the foreclosure sale, the mortgagor’s interests were
protected. 1Id. at *1-2. The court also found that
“[t]here is no suggestion that the sale was conducted
in a commercially unreasonable manner.” 1d. Absent
prejudice, the court refused to invalidate the sale.

The above-described cases all reject a hyper-
technical interpretation of the notice statutes and
recognize the importance of focusing on whether
prejudice resulted from the manner of issuance, and
content, of the notices of foreclosure. The Land
Court erred when i1t eschewed this practical approach
in favor of a rigid, formalistic construction of the
notice statute.

As iIn the cases discussed above, the foreclosure
notices at issue here identified the party seeking to
exercise the power of sale, the party that was the
holder of the underlying debt (i.e., the note), and

the party to which a formal confirmatory assignment of
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the mortgage could be executed and delivered upon
request. Appellants also had possession of all of the
original ownership documents, and were assignees of
the mortgages under the operative securitization
agreements. The notices identified the party
possessing all indicia of ownership of the mortgage.
Appellees, or any potential bidder at the foreclosure
sale, could have requested confirmation of Appellants’
authority to conduct the sale and/or to issue notice,
and both entities could have produced such evidence.
Neither Appellee, nor anyone else, however, requested
such confirmation at or before the foreclosure sales.
In interpreting Mass. Gen. L. ch. 244, § 14, the
Land Court relied heavily on the holdings of Roche v.

Farnsworth, 106 Mass. 509 (1871), and Bottomly v.

Kabachnick, 13 Mass. App. Ct. 480 (1982). This was

error. In those cases, unlike the cases here, the
foreclosure notices failed to identify any party as
the purported holder of the mortgage or as the party
purporting to act under the power of sale. Thus, they
did not provide the mortgagor with any information to
use if necessary to challenge the foreclosures.

In Roche, the notice listed only the original

mortgagor and mortgagee, neither of which had
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maintained any interest in the property. This Court
found that “it i1s not unreasonable strictness to
require [the party acting under the power of sale] to
state what property he proposes to sell, and who
proposes to make the sale, and who advertises i1t for

sale.” Roche, 106 Mass. at 513. Thus, Roche stands

for the proposition that the notice should list:

(1) what is being sold; (2) who is doing the selling;
and (3) who i1s advertising the foreclosure sale. The
sales here met all of these conditions.

In Bottomly, the Appeals Court voided a
foreclosure sale based on a defective notice ‘“because
it failed to identify the holder of the mortgage.” 13
Mass. App. Ct. at 483-84. Yet that notice, unlike the
notices here, failed to identify either the holder (or
purported holder) of the mortgage or the party
conducting the foreclosure sale. 1d. at 481. While
the language chosen by the court in Bottomly suggests
a bright-line rule, the facts of the case indicate a
more practical holding, namely that the notice must
identify the party that purports to exercise the power
of sale and to issue the notice.

Unlike Roche and Bottomly, the foreclosure

notices at issue here provided Appellees with all the
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information necessary to protect their rights. The
Land Court’s overly formal reading of the requirements
of Mass. Gen. L. ch. 244, § 14 should not stand.®
3. The Land Court Erred In Basing Its
Decision On The Hypothetical Possibility
OFf Prejudice

The above-cited cases, Tarvezian, Kefalas,

Nichols, and Apollos, establish that a court should
not invalidate a foreclosure sale absent, among other
things, a showing of prejudice by the party seeking to
invalidate the sale. Recognizing this rule, the Land
Court conjured up prejudice. It speculated that the
purported lack of valid assignments had chilled
potential bidders at the foreclosure sales, thereby
lowering the sales prices. This finding is not
supported by any record evidence. Indeed, the Land
Court itselfT described its discussion of prejudice as
derived “by fair inference” and as “not “factual
findings” per se.” [Al1145]. The Land Court’s

creation of prejudice constitutes plain error.

8 Even 1f the Court determines that Appellants

failed to comply with Mass. Gen. L. ch. 244, the
sanction for such non-compliance should not be to
preclude Appellants from reforeclosing. Nonetheless,
the standards imposed by the Land Court have
frustrated Appellants” ability to reforeclose, thereby
impairing, iIf not precluding, their right to recover
on theilr notes.
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Nothing in the factual record suggests that the
manner i1n which Appellants were named in the notices
had any impact on the transactions or the accepted
bids, or caused harm to the defaulted mortgagors.
Before and at the foreclosure sales, no potential
bidders questioned Appellants” authority to foreclose,
or requested that indicia of ownership be provided.
No other party has come forward to claim a competing
interest In the mortgages. Moreover, at the time of
the sales, Appellees did not question Appellants”
authority to foreclose, even though by law,
information concerning Appellants’ identity was
available to them. See 15 U.S.C. § 1641(F)(2); 12
U.S.C. 8 2605(e). Appellees had ample opportunity to
challenge the foreclosure proceedings prior to the
sales but failed to do so.

Furthermore, the Land Court’s speculation that
Appellants” notices chilled the sales prices is
without any factual support. Nothing in the record
suggests that the sale prices were not commercially

reasonable. See States Resources Corp., 433 F.3d at

81 (“[a]bsent evidence of bad faith or improper

conduct ... mere i1nadequacy of price will not
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invalidate a sale unless it is so gross as to indicate
bad faith or lack of reasonable diligence™).

Finally, the Land Court’®s concern that
prospective bidders, as part of their pre-auction due
diligence, would search registry records and elect not
to attend an auction if they could not determine that
the party publishing the notice of sale was actually
the “record holder,” directly contradicts the Land
Court’s own holding that an assignment need not be
recorded before the foreclosure sale. [A592-93].
Indeed, in upholding the Rosario foreclosure (see Note
4, supra), the Land Court found that the assignee
held, but had not recorded, a valid assignment at the
time of the sale. [A580-81]. A prospective bidder
would be no more likely to know that a trustee had a
“vali1d” assignment as in Rosario, than he or she would
know that a trustee had a purportedly “invalid”

assignment as in LaRace or lbanez. The Land Court had

no basis to conclude that a so-called “invalid”

assignment had any effect on the auction price.®

° The Land Court’s holding also stands in marked

contrast to the experience of practitioners. [A1084-
941 (REBA Amicus Brief at 6 (“It i1s the experience of
the Committee members that prospective bidders do not
inquire as to these matters unless there is some
extraordinary reason to do so.”’).
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There i1s no evidence that any potential bids were
chilled 1n these cases, and without any evidence of
actual harm, the Land Court’s “inference” of prejudice
is not tenable and should be rejected.

D. The Land Court Erred In Ruling That The

Retroactive Recording Of An Assignment Is
Invalid And Does Not Confirm The Prior

Assignment And The Validity Of All Actions
Taken By The Assignee

The Land Court found that a party seeking to
foreclose must first obtain an assignment of the
mortgage in a recordable form. In doing so, the Land
Court erroneously rejected decades-long industry
practice of recording “confirmatory” assignments of
mortgage after a foreclosure sale.

The customary practice in the industry is to not
record assignments of mortgage contemporaneously with
the transfer and assignment of the loan at the time of
securitization. [A691-95, 700-03]. The assignment 1is
carried out by way of the securitization agreements,
and a “confirmatory” assignment of mortgage is
typically recorded only after the loan goes into
default and resort to the collateral is necessary.
[A702-03]. Recording an assignment of mortgage in
this fashion acts to confirm, via an instrument in a

more easily recorded form, the prior assignment that
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has occurred through securitization. See In re

Samuels, 415 B.R. at 20-22 (confirmatory, post-
foreclosure assignment ratified transfer of ownership

interest In note and mortgage); In re Almeida, 417

B.R. at 149-50; Linkage Corp. v. Trs. of Boston Univ.,

425 Mass. 1, 18 (1997); DiLorenzo v. Atl. Nat’l Bank

of Boston, 278 Mass. 321 (1932).

This industry practice, which has been in place
for at least the past twenty years in Massachusetts,
is set forth in REBA Title Standard No. 58:

A title is not defective by reason of: ... [t]he

recording of an Assignment of Mortgage executed

either prior, or subsequent, to foreclosure where

said Mortgage has been foreclosed, of record by
the Assignee.'® See REBA Title Std. No. 58, supra.

REBA Title Standard No. 58 further provides that
actions taken by the note holder are confirmed and
ratified by recording a post-foreclosure assignment of
mortgage. Id., cmts.

REBA Title Standards represent industry practice,
are relied upon by industry practitioners, are based
on Massachusetts law, and are cited by courts as

persuasive authority. See In re Hayes, 393 B.R. 259,

267-28 (Bankr. D. Mass. 2008); In re Varrichione, 354

10 In May 2008, REBA revised Title Standard No. 58,
to add a limited caveat applicable to actions in the
federal bankruptcy courts.
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B.R. 563, 571 (Bankr. D. Mass. 2006); Cornwall v.

Forger, 27 Mass. App. Ct. 336, 342 n.6 (1989).

At the time of the foreclosure sales here,
Appellants acted in accordance with industry practice
and procedure and applicable law. The Land Court’s
rejection of Title Standard No. 58 — and the validity
of post-foreclosure, confirmatory assignments - was
plain error, and its decisions should be reversed.!!

E. The Land Court’s Holdings, If Affirmed, Must
Be Limited To Prospective Application

The Land Court’s decisions have had far-reaching
effects on Massachusetts foreclosure law and
potentially raise serious implications with respect to
the status of title to hundreds of properties, iIf not
more, iIn the Commonwealth. Accordingly, should the
Land Court’s rulings be affirmed, this Court should

limit those decisions to prospective application only.

11 Notwithstanding the Land Court’s suggestion to

the contrary [A1158], nothing In Massachusetts law
requires that a party seeking to foreclose demonstrate
evidence of each and every prior assignment of
mortgage in the chain-of-title. The Land Court
implicitly recognized this truism by finding the
unrecorded assignment of mortgage, which was endorsed
from the last assignee of record to the foreclosing
entity, valid in Rosario (see Note 4). [A580]. In
any event, Appellants” securitization agreements
reference and incorporate the prior assignments of
mortgage. [Al1522, 1524-26, 1530, 1711-16, 1296-98].
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“In the area of property law, the retroactive
invalidation of an established principle is to be

undertaken with great caution.” Powers v. Wilkinson,

399 Mass. 650, 662-63 (1987); Turner v. Greenaway, 391

Mass. 1002, 1003 (1984). Thus, judicially-rendered
changes to established property law are typically
given only prospective effect. Powers, 399 Mass. at

662-63; Charron v. Amaral, 451 Mass. 767, 772-73

(2008). The expectations of the public and the
reliance of the bar and the title and mortgage
industries on settled law and practice justifies
limiting such changes to future transactions. See
Charron, 451 Mass. at 775.

At the time of the subject foreclosure sales,
industry practice recognized the validity of
foreclosures for which assignees had recorded
confirmatory assignments only after issuing
foreclosure notices and completing the foreclosure
sales. See REBA Title Std. No. 58, supra. The Land
Court affirmatively rejected this decades-long
industry practice. To punish Appellants for their
good-faith adherence to industry practice and

standards i1s unreasonable and constitutes error.
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Moreover, the Land Court’s decisions have created
serious uncertainty throughout the mortgage and title
industries. Under the Land Court’s rulings, innocent
third-party purchasers may not have clear title to
their property where a prior foreclosure sale was
conducted pursuant to industry practice. Also, the
Land Court’s rulings, as a practical matter, suggest a
standard that, as applied to past foreclosures,
frustrate the ability of investors (or anyone) to
reforeclose on properties in which the foreclosure

sales are deemed “invalid,” thereby effectively
nullifying the right to enforce debt instruments.
Accordingly, the Court should vacate those
decisions, and, if the Court does affirm them, do so
prospectively only — such that the sales at issue here
and all foreclosure sales consummated before the final
disposition of these appeals, cannot be invalidated or
clouded by virtue of the Land Court’s rulings.
VI1. CONCLUSION
For the foregoing reasons, Appellants
respectfully request that the Court reverse the Land

Court’s rulings, vacate the judgment entered by the

Court, and enter judgment for Appellants.
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MEMORANDUM AND ORDER ON PLAINTIFFS® MOTIONS FOR ENTRY OF
DEFAULT JUDGMENT



Intreduction and Facts -

The above-captioned cases, each brought pursuant to G L. ¢. 240, § 6 to “remove a cloud ( )
from the title” of the properties in question, present two issues, one in common and the other in
three variations. Each arises from a foreclosure sale of property in Springfield. The first issue is
whether the Boston Globe, in which the notices of foreclosure sale were published, was “a
newspaper with general circulation in the town where the land lies” (Springfield} within the
meaning of G L. c. 244, § 14 at the times of publication.' The second is whether the published
notices, which named the plaintiffs as the foreclosing parties even though they hiad no record
interest in the property at the time of either publication or foreclosure, complied with G.L. ¢.
244, § 14.

The variations of the second issue are as follows. In Jbanez, U.S. Bank National
Association,” in whose name notice was published and sale took place, had no interest in the )
mortgage being foreclosed (either recorded or unrecorded) at the time of publication or sale. { A)
Complaint to Remove Clcsu;! from Title at 2, §3; 3, § 8 (Sept. 12, 2008) {filed in Misc. 384283)

(hereinafter, the “Tbanez Complaint™). Further, there was nothing in the notice to indicate that it
was acting (or purporting to act) as someone else’s agent, much less the agent of the principal.

Motion for Enfry of Default Judgment at 3 (Jan. 30, 2009) (filed in Misc. 384283) (hereinafier,

the “Tbanez Motion™). U.S. Bank only acquired an interest in the /banez mortgage by assignment

! The notice in Rosario was published on June 5, 12, and 19, 2007 for anction to talee place on June 26, 2007,
Complaint w Remove Cloud from Title 2t 2, §5; 3,4 8 (Oct. 16, 2008) (filed in Misc. 386018) (hervinafter, the
“Rosaric Complaint”™). The sotices in /baner and Larace were published ou hune 14, 21, and 28, 2007 for auctions
to take place on fuly 3, 2007, Complaint to Remove Cloud from Title at 2, 4 5, 3, ¥ 8 {Sept. 12, 2008) (Sled in
Mise. 384283) (hereinafter, the “Thanez Compluint”™); Complaint to Remove Cloud from Title at 2, §5; 3, 98 (Oct.
23, 2008) (filed in Misc, 386755) (hereinafier, the “Larace Complaint™).

1 1 refer to the plaintiffs by bank name (U.5. Bank, LaSalle Bank, and Wells Fargo Bank) solely for case of
reference. None of these banks hold the mortgages in question for themsefves. Instead, they are the servicing
trustees of the securitized mortgage pools identified in the case captions, which are the actual beneficial owners of
the mortgages. Neither the details of the pools nor the particulars of the trust agreements are relevant for purposes
of this Memorandum and Order, which assumes that the pools were duly and properly formed and cormpliant with all
applicable laws, that the mortgages in question were properly inchided i those pools, and that the banks, as trustees,
had full suthority to act as they did.




nearly fourteen months affer the auction tock place. Ibanez Complant at 2,9 3; 3, §8.

In Larace, Wells Fargo Bank, m whose name notice was published and sale took place,
also had no interest in the mortgage being foreclosed (either recorded or unrecorded) at the time
of publication or sale. Complaint to Remove Cloud from Title at 2, § 3; 3, 9 8 (Oct. 23, 2008)
(fled in Misc. 386755} (hereinafter, the “Larace Complaint™). There also was nothing to
indicate that it was acting (or purporting to act) as someone else’s agent, much less the agent of
the principal. Motion for Entry of Default Judgment at 2-3 (Feb. 2, 2009) (filed in Misc.
386755) (hereinafier, the “Larace Motion™). However, it acquired the mortgage by assignment
ten months after the sale, with the assignment declaring an effective date prior to foreclosure
{Apnl 18, 2007). Larace Complaint at 2, § 3.

In Rosario, LaSalle Bank, in whose name notice was published and sale took place, was
the unrecorded holder of the mortgage at the time of publication and sale, but did not record the
assignment reflecting that interest until over a year after the sale. Complaint to Remove Cloud
from Title at 2, 9§ 3; 3, § 8 (Oct. 16, 2008) (fled mn Misc. 386018) (hereinafler, the “Rosario
Complaint”).

In each of these cases, the bank was the only bidder at the foreclosure sale. Stipulation of
Walter Porr, Esq., Counsel for Plaintiffs (Feb. 11, 2009 oral argument).’ In /barez, the bank
bought the property for $94,350, which was $16,437.27 less than the amount of the outstanding
ioan (3110,787.27) and $16,650 (15%) less than the bank's calculation of the property’s actual
market value (3111,000). Thanez Complaint at 3, § 8; Aff. of Walter H. Porr, Ir., Ex. G (Jan. 30,
2009). lo Larace, the bank bought the property for $120,397.03, which was the amount of the

outstanding loan plus “all outstanding fees and costs” and $24,602.97 (17%) less than the bank’s

3 1 may consider such stipulation ¢ an admission binding ca the plaintiffs for purpeses of these motions.

White v Peabody Constr. Co., inc., 386 Mass. 171, 126 (1982).



calculation of the property’s actual market value (§145,000). Larace Complaint at 3, § 8; Aff. of
Walter H. Porr, Jr, Ex. E (Feb. 2, 2009). In Rosario, the bank bought the property for $136,000. ( )
Rosario Complaint at 3, §8. Unlike [banez and Larace, the record in Rosario does not include
information on the amount of the cutstanding loan or the market value of the property.

According to the plaintiffs, despite their successful bids and their subsequent recording of
all the relevant documents, they cannot obtain title insurance for the properties — making them
effectively unsaleable — unless and unti] these issues are resolved in their favor. They have thus
brought these actions seeking such relief. [n each of these cases, the defendants (the
mortgagors/equity holders of the pruperties at issue) have been served, failed to respond, and
have been defaulted. The plaintiffs have moved for entry of default judgment. The issues were
clearly identified before those motions were heard and the parties were given full opportunity to
submit whatever affidavits or other admissible materials they believed necessary for adjudication )
of those issues. Notice of Docket Entry (Jan. 7, 2009) (filed in each case). ‘)

Based on the record before me and for the reasons discussed below, 1 find and rule that
the Boston Globe was “a newspaper of general circulation” in Springfield at the time of the
notices and sales and thus meets that r_c:mxiremcnt of G.L. c. 244, § 14. 1 also find and rule that
LaSalle Bank’s foreclosure in Rosario was not rendered invalid by its failure to record the
assignment reflecting its status as the holder of the mortgage prior to the foreclosure since it was,
in fact, the holder by assignment at the time of the foreclosure, it truthfully claimed that status in
the potice, and it could have produced proof of that status (the unrecorded assignment) if asked *
Finally, I find and rule, however, that the other two foreclosures (U.S. Bank's in /banez and
Wells Fargo Bank's in Larace) are invalid because the notices that named those entities failed to
name the mortgage holder as of the date of the sale as required by G.L. ¢. 244, § 14. Neither

: )

The notices gave ity agent’s (counse! for the foreclosure) name and address.




P

U.S. Bank nor Wells Fargo Bank had been assigned the mortgages at the time notice was
published and sale 100k place. Neither an intention to do so in the future nor the backdating of a
future assignment meets the statute’s strict requirement that the holder of the mortgage at the
time notice is published and auction 1akes place be named in the potice,

Analysis

Whether Publicasion in the Boston Globe Was Sufficient 1o Meet the Requirements of G.L. c.
244, § 14

G.L. ¢c. 244§ 14 requires notification of a foreclosure sale to be published *“in a
newspaper, if any, published in the town where the land lies orin a newspaper with general
circulation where the land lies” for that sale to be valid. See Bottomly v. Kabachnick, 13 Mass.
App. Ct 480, 484 (1982) (*The manner in which the notice of the proposed sale shall be given is
one of the important terms of the power and a strict compliance with it is essentia! to the valid
exercise of the power.”). The purpose behind that requirement is easily discerned and simply
stated. It is to ensure, for the benefit of the mortgagor whose equity interest is about to diminish
or disappear and who may face personal liability for the full amount of any deficiency, that a
sufficient number of likely bidders learn of the sale so that competition, and thus the highest
price, will result. See Roche v. Farnsworth, 106 Mass. 509, 513 (1871) (“There is the more
reason for this [requiring strict adherence to the statute’s notice provisions], where the power [of
sale] is made to a mortgagee, who is interested merely for bimsélf, and has opportunities for
collusion and for taking unfair advantage of the mortgagor.™). Underlying the notice

requiremnent is the notion that most of the interested and likely bidders will either live or work

. locally or, if from afar, expect the local newspapers to carry the relevant notices,

The plaintiffs in these cases did not choose “a newspaper . . . published in the town where

the land lies” or even, for that matter, the newspaper with the greatest local circulation. That



would have been, for both these criteria, the Springfield Republican. Instead, they chose the , )
{

Boston Globe for reasons of cost and convenience. According to plaintiffs’ counsel, the Globe
has competitive advertising rates and its legal notices advertising department is able to receive
electronically-transmitted notices from foreclosing parties, immediately acknowledge that
receipt, and promptly publish notices. The record does not indicate, and counse! did not know, if
the Springfield Republican has sirpilar rates or capacities.

G.L.c. 244, § 14, however, does not require publication in a locally-published
newspapet, in the newspaper with greatest circulation, or even on the day with the greatest
circulation.’ It is enough to publish in “a newspaper with general circulation in the town where
the land lies . .. ." G.L. c. 244, § 14. The statute does not contain an explicit definition of
“‘general circulation,” none appears anywhere in the relevant statutory provisions (those

governing foreclosures), and counsel has not directed the court’s attention to any relevant »)
{

decisions of our appellate courts. Thus, the familiar tools of statutory interpretation must be

employed.

[A] statute must be interpreted according to the intent of the Legislature
ascertained from all its words construed by the ordinary and spproved usage of
the language, considered in connection with the cause of its enactment, the
mischief or imperfection to be remedied and the main object to be accomplished,
to the end that the purpose of its framers may be effectuated. Courts must
ascertain the intent of a statute frorm all its parts and from the subject matter to
which it relates, and must interpret the statute so as to render the legislation
effective, consonant with sound reason and common sense. Words that are not
defined in a statute should be given their usual and accepted meanings, provided
that those meanings are consistent with the stattory purpose. We derive the
words” usual and accepted meanings from sources presumably known to the
statute’s enactors, such as their use in other legal contexts and dictionary
definitions.

Seideman v. City of Newton, 452 Mass. 472, 477-78 (2008) (internal quotations and citations

s The circulation data submitted for both the Springfield Republicon and the Boston Globe show that their )
Sunday editions have their largest readesship. The notices in each of these cases were publishad on weekdays.



ormtted).

Black's Law Drctionary is such a source. See id. at 478, Thurdin v. SEJ Boston, LLC, 452
Mass. 436, 453 (2008) (both citing Black’s). It defines “newspaper™ as “a publication for
general circulation, usually in sheet form, appearing at regular intervals, usually daily or weekly,
and containing matters of general public interest, such as current events.” Black’s Law
Dictionary at 1069 {8th ed. 2004). “Newspaper of general circulation” is defined as “a
newspaper that contains news and information of interest to the general public, rather than to a
particular segment, and that is available to the public within a certain geographic area.” Jd. The
Boston Globe met each of these tests in Springfield at the time the notices were published. It
was a “publication for general circulation” in Springfield.® It “contain{ed] matters of general
public interest,” such as national and international news, sports, and business coverage. And it
was available in Springhield on a daily basis during the times in question, both through
subscription and single-copy sales at stores and by vendors.

The Globe also was a newspaper that, for the times in question, met the statute’s intent of
reaching a broad audience of likely bidders. While it had a fraction of the Springfield
Republican’s circulation (the Republican sold somewhere between 21,959 and 24,733 copies in
Springfield on an average weekday during the relevant time period),’ the Globe's fi gures
(somewhere between 1,400 and 1,600 copies in Springfield during the relevant time period)*

were nonetheless significant and sufficiently “general” in the context of Springfield’s overail

&

-
7

See circulation Agures discussed immediataly below,

The Republican sold 21,959 copies in Springfield on March 7, 2007, and 24,733 copies in Springfield on
March 28, 2008. Supplemental Aff of Waiter H. Porr, Ir. at Exs. A, B (Feb. 3, 20003 (filed in the Larace cage} Om
March 7, 2007, it sold an additional 11,985 copies in the immediately adjacent towns of West Springfield,
Longmeadow and East Longmeadow. Jd On March 28, 2008, it soid an additiona] 14,720 copies in those same
adjacent localities. Jd

' The Glabe sold 1600 copies in Springfield on October 24, 2006 and 1,400 copies in Springfield on October
23,2007, AR of Walter H. Porr, Jr. at Exs. B, C (Feb. 2, 2609) (Gled in the Larace case). It sold an additignal 896
copies on October 24, 2006 and an additional 674 copies on October 23, 2007 in the immediately adjacent wwos of
West Springfield, Longmeadow and East Longmeadow. Jd




population at the times in question.” The Globe's status as one of New England’s major (...)
newspapers also makes it likely to reach a large, additional audience of institutional and other h
bidders.'* !

In short, whnle far from the best alternative, the Globe was good enough to meet the
statutory test at the times in question. [t was “a newspaper with general circulation in the town
where the land lies” when the notices were published and thus sufficed under G.L. c. 244, § 14.2

Whether Publication Occurred in the Name Required by G.L. c. 244, § 14

G.I. c. 244, § 14 requires that notice of a foreclosure auction be given not only to the
mortgagor and “all persons of record” holding junior interests in the property (by registered
mail), but also by publication in a newspaper of general circulation at least “once in each of three
successive weeks, the first publication to be not less than twenty-one days prior to the date of
sale.” The purpose of such publication, as previously noted, is to ensure, for the benefit of the (/)
mortgagor whose equity interest is about to dininish or disappear and who may face personal
liability for the full amount of any deficiency, that a sufficient number of likely bidders leam of

the sale so that competition, and thus the highest price, will result.’? See Roche, 106 Mass. at

# According w the U.5. Census data submitted by the plaintiffs, there were approximately 57,000 households

in Springfield during this time period. /d st Ex D,

1o This is also true of the Springfield Republican and, as shown by their comparative circulation dats, even

more so in the Pioneer Valley area. Supplemental Aff of Walter H. Porr, Jr. at Exa, AR,

R The record did not indicate, and counsel did not know, if the notices st issue in thege cages

statewide or only in more localized editions of the Globe. For purposes of this Memorandum and Order, | make the
conservative assumption: that they appeared only in an edition circulated in Springfield and the neighboring Pionser

Valley area.

12 This ruling is not intended, and should not be construed, as a finding that the Globe meets the statmtory test

in Springfield for any times other than those at issue in these cases. The drop-off in the Globe's circulation in

Springfield between October 24, 2006 and October 23, 2007 (1,600 to 1,400 copies — 3 12.5% reduction in a single

year from an already small figure) suggests that foreclosure notices published subsequent to October 2007 may need

o be assessed on a case-by-case basis.

i3 It is also for the benefit of junior creditors, whose chances for recovery may be diminished of eliminated by

the foreclosurs if there is are insufficient proceeds from the foreclosure 1o cover all Liens, See G.L. ¢. 183, § 27

{dispositon of proceeds of foreclosure sale); Wiggin v. Heywood, 118 Mags. 514, 516 (1875); Pioneer Credir Corp. :
w. Bloomberg, 323 F. Ind 992, 993.94 (1st Cir, 1963) (foreclosure of senior encumbrance discharges jumior lisns }
whose holders are made parties to the proceeding),



513, Itis thus, broadly speaking, a consumer protection statute and, as the courts have
repeatedly made clear, one that requires “strict compliance” with its notice provisions. Boniomly
v. Kabachnick, 13 Mass. App. Ct. 480, 484 (1982) and cases cited therein.

One of those requirements is that the notice identify “the holder of the mortgage.” Jd at
483. Failure to do so renders the “sale void as a matter of law.” [d. at 484. The purpose of this
requirement and the need for “strict compliance™ is readily discerned. As even a cursory glance
at the current caseload of this court reveals, titles arising from mortgage foreclosures can have
many problems. These include the most fundamental: Did the parfy conducting the foreclosure
have the authority to do so and, if challenged, can it prove that it had such authority? In short,
will a purchaser at the foreclosure sale get good title and will get it in prompt fashion? These are
increasingly important questions in the current deteriorating real estate market and are not small
concerns. It is increasingly rare for a mortgage to remain with its originating lender. Often, as
here, mortgages are assigned to other entities, and then assigned yet again into large securitized
pools.'* Often, as here, the paperwork lags far behind. Sometimes mistakes are made.'’
Mistakes can only be corrected, if at all, through confirmatory documents (which the borrower
may not so easily agree to) or litigation. With so many foreclosed properties available for
purchase, why bid on a property with even the possibility for such trouble? Why bid on a
property when the foreclosing party cannot produce all the documents (including proper
mortgage assignments in recordable form) that would give good title? Why take the risk that the

foreclosing party will be able to produce the documents promptly after the auction takes place,

i2 3

In fbanez, for cxample, the mortgage was oniginally granted to Rose Mortgage, Inc_, then assigned 1o
Option One Mortgage Corporation, then assigned to American Home Mortgage Servicing, Inc., and then assigned o
the Structored Asset Securities Corporation Mortgage Pass-Through Certificates, Series 2006-Z, of which UJ.5. Bank
is currently the trustee. [banez Complaint at 2, 3. Larace and Rosario have similar historiss.

i See, e.g., LaSalle Bank National Association, as trustee for Merriil Lynch First Franklin Mortgage Loan
Trust, Mortgage Loan Asses-Backed Certificates, Sevias 2007-1 v. Truong, Land Court Mise. Case No. 350707
(KCL) (assignment made, servicememnbers action brought and judgment entersd, G.L. ¢. 244, § 14 notices
published, foreciosure conducted, and foreclosure deeds issued in mcorrsct pame).




that those documents will be complete and in proper form, or even (in this era of failed and
failing institutions) that the foreclosing party will still be in existence, with intact fles and 1 )
knowledgeable employees able to find those files so that the proper paperwork can be
completed? Since these concerns affect the ability to obtain clear, marketable title, why bid a
reasonable market value instead of a discount price to account for that risk?

None of this is the fault of the mortgagor, yet the mortgagor suffers due to fewer (or no)
bids in competition with the foreclosing institution. Only the foreclosing party is advantaged by
the clouded title at the time of anction. It can bid a lower price, hold the property in inventory,
and put together the proper documents at any tite it chooses. And who can say that problems
won’t be encountered during this process? It is interesting that it took the plaintiff (the
foreclosing party and successful bidder) almost fourteen months after the auction to obtain its
assignment in /banez and ten months afler the auction in Larace. Would any reasonable third- P
party bidder have been willing to wait that long, trusting that no other issues would arise?!’ i )
Only in Rosario was the assignment (showing that the foreclosing party held the mortgage and
could convey title as a result of the sale) in hand and ready for recording at the time of the
auction sale.

The plaintiffs defend the validity of their post-foreclosure assignments {in Jhaner and
Larace) and post-foreclosure recording of their assignments (in all cases), making essentially

three arguments. First, they say that the language of G.L. c. 244, § 14 does not require that the

8

The foreclosure auction in /banez took place on July 5, 2007. Ibanez Complaint at 3, 4 8. The mortgage
wasg not assigned © US. Bank unti] September 2, 2008. Jd 8t 2, 13. The foreclosure auction in Larace took place
on July 5, 2007. Larace Complaint at 3, § 8. The mortgage was not assigned tn Wells Fargo uptil May 7, 2008, Id
at 2,93
i There may be aa ionocent explanation for the delay (ie., a rational business reason for waiting months to

document the assignment), but none was offered or apparent in the record. Morsover, such an explanation ig

unlikely given the many months of delay, the deteriorating real estate market, the properties’ carrying costs {upkeep, .
security, and real estate taxes) and the bank’s desire for cash,  Surely, each of these was a powerfil incentive to : )
move as quickly as possible.
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notice name the holder of the mortgage. They agree that the form of foreclosure notice included
in the statute contains that requirement explicitly (the signature line on that form is labeled
“Present holder of said mortgage” and its text containg both the representation “of which
mortgage the undersigned is the present holder” and the command “if by assigrnment, or in any
Sduciary capacity, give reference”), but contend that these are not statutory requirements
hecause the statute permits “alter{ation] [of the form] as circumstances require” and does not
“prevent the use of other forms.” G.L. c. 244, § 14 (Form).

This argument is unpersuasive, for three reasons. First, it ignores Bortomly v.
Kabachnick, which states that the notice in that case “was defective because it failed 10 identify
the holder of the mortgage, thereby rendering the first foreclosure sale void as a matter of law.”
13 Mass. App. Ct at 483-84 (citing Roche v. Farnsworth, 106 Mass. 509 (1871)) (emophasis
added).’* ® Second, it ignores the “fundamental precept{]” that “[c]ourts must ascertain the
intent of a statute from all its parts and from the subject matter to which it relates . .. "
DeGiacomo v. Metropolitan Property & Casualty Ins. Co., 66 Mass. App. Ct. 343, 346 (2006)
(emphasis added). The form of foreclosure notice included i G.L. ¢. 244, § 14 is a part of that
statute, indicative of its intent, and clearly contemplates (as Botromly holds) that the present

holder of the morigage be identified in the notice. There is nothing to indicate that this aspect of

it Roche tovalidated & mortgage foreclozure sale because the notice, inter alia, failed to name the holder of

the mortgage 2t the time of the foreclosure sale {defendant George B. Farnsworth). 106 Mass. 508, 513 (1871}
This omission and the other failings in the notice were “inconsistent with the degree of cleerness that ovght to axist
in such an advertisement.” Jd.

e One can become the “holder of the mortgage” {an interest in land) only by 2 writing satisfying the statute of
frauds, G.L c. 259, § 1, in recordable form. Thus, the plaintiffs” contention at oral argoment that G.L. c. 244, § 14°g
requirement of “holder” status was satisfied by the assignment of the promissory notes secured by the mortgages w
the securitized pools (apparently done by contract documents referencing them generally, along with huedreds or
thousands of other such notes) fails. In any event, no such docianents were included in the record, so any arguments
based upon them are unsupported and waived. Moreover, there is nothing in the record o indicats when the
promissory notes were assigned and the record is unambiguously clear that the mortgages were assigned on the
dates referenced herein.

11



the notice could be “altered. ™ See G.L. c. 244, § 14. Indeed, at oral argument, plaintiffs’ )
counsel conceded that the current practice is to obtain and record ali assignment documents {)
before publication and commencement of foreclosure proceedings. Third, the language in the
body of the statute clearly contemplates that the “holder of the mortgage” is the entity to give
notice, as indicated by its reference to notices to be mailed “to the last address of the owner or
owners of the equity of redemption appearing on the records of the holder of the morigage . .. "
G.L. c. 244, § 14 (emphasis added).

The plaintiffs’ second argument is that the statute should be read “in its practical
application, purpose and effect [to] uphold the exercise of the power of sale even though the
assignment of the mortgage was recorded aﬁarwgrds." Second Supplemental Memorandum of
Law in Support of Motion for Entry of Default Judgment at 5 (Feb. 16, 2009) (filed in Larace).
This argument is made in two parts. First, the plaintiffs argue that the mortgagor “had ample
time and opportunity to exercise his rights in equity to challenge the foreclosure at the time jt
was ongoing and failed to do s0.” This contention (which places the burden and expense of a
lawsuit on the mortgagor and allows a statutory violation with potentially severe adverse
consequences to procesd unchecked if a lawsuit is not brought) is contrary to the “consumer
protection” nature of the statute. The defaulting mortgagor is often a layperson, unfamiliar with
Jaw and legal proceedings, and often financially distressed and thus without resources to hire

counsel.” Second, the plaintiffs’ argument that the mortgagor already knows the identity of the

w Plaintiffs cite /46 Dundas Corp. v. Chemical Bank, 400 Maas. 388, 593 (1987), for the proposition that the
precise form of notice contained in G.L. . 244, § 14 is not mandatory, True enough. But the inclusion of that form
in G.L. c. 244, § 14 reflecrs the Legialature's ntent regarding the contenty of the notice, the sugpested notice
containg rwo places for “the present holder” of the mortgage to be identified (inchding s blank line to “give
reference” if the morigage is held by assipnment), and there is nothing in /46 Dundas Corp. that holds {or even
suggests) that such xn identification can be omitted from an alternate form of notice,

# These cases are perfect examples. None of the defendants ever came to court or filed a respensive pleading
even though they had meritorious defenses. There is no suggestion that the mortgagors “waited until the owner may
have added largely 1o the estate, or it has incressed in value by a genersl rise, before bringing [a claim for

12
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assignee of his mortgage from his RESPA notices™ and thus cannot credibly complain, /d |
completely misses the point of the publicabon requirement. As noted above, its purpose is to
notify potential bidders who do not have that information and whose bids may be chilled by
concerns over the foreclosing party’s inability to show, in recordable form, an assigned interest
in the mortgage it purports to foreclose. Based upon the facts of these cases, such chilling is not
speculative. In each of the two cases for which market value information was provided (Jbanez
and Larace), the plaintiff purchased the property at the foreclosure auction for significantly less
than that value (15% and 17%, respectively). See discussion, supra at 3-4,

Even the plaintiffs’ argument premised on a general notion of “practical application,
purpose and effect’” fails. As current practice shows, there is nothing difficult or inhibitive in a
requirernent that assignment documents be in place at the time of notice and auction. That is
precisely what the plaintiffs do now. Those documents must be created, executed and recorded
before title can pass in any event, so no additional time or expense is incurred by having them
ready at the time of publication and auction sale. Having the assignments in place in recordable
form at the time of publication and auction avoids the chilling effects on bidding described
above. Interpreting the statute in this manner thus not only comports with its language and the
intent inferred from that language, but also with common sense and a rational policy objective.
See DiCGiacomo, 66 Mass. App. Ct. at 345 (statutes {0 be interpreted “‘so as to render the
legislation effective, consonant with sound reason and common sense”).

The plamntiffs’ third argument is that both case law and prevailing title practice support
their contention that post-notice/post-auction assignment, so long as the ultimate assignee was

the foreciosing party, suffices under G.L. c. 244, § 14. I disagree and discuss each of this

redemption].” Montague v. Dawes, 12 Allen (94 Mass.} 397, 400 (1866),
2 Real Estate Serlement Procedures Act (RESPA), 12 U.S.C. § 2601, e sey.
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argument in harn.

Bortomly is the most recent case construing the notice provisions of the statute and i5 the { )
starting peint for the proper interpretation of the earlier cases and proper title practice. A3 noted
above, Bottomly unequivocally holds that a notice that fails to identify the holder of the mortgage
is defective, thereby rendering the “foreclosure sale void as a matter of law.” 13 Mass. App. Ct.
at 483-84. None of the cases cited by the plaintiffs either hold or suggest the contrary.

The first case plaintiffs cite is Montague v. Dawes, 12 Allen (54 Mass.) 397 (1866).
Montague predates the publication provisions of G.L. ¢. 244, § 14, which were not enacted until
1877, so it is unclear what, if any, guidance it gives on the notice issue.”™** What it does hold,
and only holds, is that title derived from a foreclosure sale by an assignee of a mortgage in
possession of that assignment at the time of the auction is not defeated by the fact that the
assignment was not recorded until after the foreclosure took place, so long as the mortgagor is

()
aware of the assignment and 1 is “unaccompanied with the suggestion that it was not recorded :)

3 The foreclosure in Montague took place under St 1857, ¢. 229, which aflowed sales to take place with
“such potices . . . s are authorized or required by such power [of sale in the mortgage deed),” so long »s & copy of
that notice and an affidavit by the mortgagee “serfting] forth his scts in the premises folly and particularly” were
filed in the registry of deeds within thirty days afier the sale. The statutory requirement for published notice was not
enacted until 1877, which provided the following:

No sale under and by virtas of a power of sale contained in any mortgage of real estate shall be
valid and effectusl to foreclose said mortgage, unless previous to such sale notice of the same shall
have been published once » week, the first publication to be not less than twenty-one days befors
the date of sale, for three mccessive weeks, in some newspaper, if thers be any, published in the
city or town wherein the mortgaged premises are situafed; but nothing herein shall avoid the
necessity of also giving notice of such sale in accordance with the terms of the mortgage.

St 1877, ¢. 215. It would not be surprising if it came about, in part, as & result of the practices examplifisd in the

fact pattern and condermnad by the court in Montague v. Davis. 14 Allen (96 Mass.) 369, 374 (1867) (“Here the

notice proved ineffectual to attract parchasers, as might reasonably have been anticipated from the meagre

information it contained, it uresponsible charscter, and the place of sale selected, remote from the premises o be

sold™.

M Although not statutorily required at the time, the power of sale in Montague apparently contained a

publication requirement of some form or fashion. See Montague, 12 Allen (94 Mass.) st 400 (referring to “public

notice by advertisement of the time and place of sale”). The form and type of notice, however, was apparently never

placed in issue since the defendant "aver{red] that the notices and affidavit required by statute were duly made and

recorded” and the plantiff “nowhere charg{ed] chat the sale was wrongfilly made . . . [or] that there was any )]
irregularity in the proceedings.” /d. at 399, ’

14



from improper motives, or that in some way the circumstance actually affected the sale by
misleading purchasers or otherwise .. . "™ Id at 400. Thus, it is directly applicable to Rosario
(where the foreclosing party, LaSalle Bank, was correctly named in the notice as the holder of
the mortgage and was ready, willing and able to produce its assignment, in recordable form, at
the time of auction} and im;:pl:’&able to Jbanez and Larace (where the named foreclosing party
had not been assigned the mortgage at the time of notice and auction, either on or off record).
The plainti ffs next cite the Rule 1:28 Memorandum and Order in Federal Deposit
Corporation v. Kefelas, 62 Mass. App. Ct 1121, 2005 WL 277693 (2005}, for the proposition
that the foreclosure notice need not contain the name of the holder of the mortgage in order for
the sale to be valid. As a pre-February 26, 2008 unpublished opinion, Federal Deposit
Corporation has 1o precedential value. Order Amending Appeals Court Rule 1:28 (Nov. 25,
2008). Even so, when closely examined, Federal Deposit Corporation does not reflect the
holding plaintiffs argue. The notice in that case stated that the Bank of New England (“BNE™)
was the mortgage holder when, in fact, that bank had failed and substantially all of its assets
(including the Kefelas mortgage) had transferred to a “bridge bank,” New Bank of New England
("NBNE"}. Federal Deposit Corp., 2005 WL 277693 at *1. The Appeals Court failed to see
why, under these circumstances, “the change in name was significant™ and thus refused to
nvalidate the foreclosure sale. /d. at 2-3. This is completely consistent with Bortomly. NBNE
was, for foreclosure purposes, effectively the same entity as BNE and, given the general
knowledge that BNE had failed and its assets acquired by NBNE, likely no one could have been

confused or had their bid chilled.

= Samuel Rice, the original mortgages, agigned the note and morigage to Henry Dawes on June 19, 1862.

Mr. Dawes conducted the foreclosure sale on August 11, 1862, after he was assigned the mortgage, and conveyed
the property to John Dunbar, who purchased it at Dawes’ request. Dunbar then conveyed it to Dawes on August 20,
1862. Dawes later coaveyed it to a Mr. Hassam, who conveyed it Lydia Hewes. The case tnvolved the mortgagor’s
(George Montague) atempt io redeem the property, which the court denisd,
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The plaintiffs’ final citation is REBA Title Standard No. 58, “Out of Order Recording of
Mortgage Discharges and A.ssé.g_r,nrzf)e:nts.’’m It provides, in relevant part, “{a] title is not defective ( )
by reason of . . . {tihe recording of an Assignment of Mortgage executed either prior, or
subsequent, to foreclosure where said Mortgage has been foreclosed, of record, by the
Assignee.” REBA Title Standard No. 58. The accompanying note states that this portion of the
standard “is based on Montague v. Dawes, 12 Allen 397 (1866).” Id (Comment}. No
explanation is given and no authority other than Montague i cited or discussed. So far ascan
tell, this aspect of REBA Title Standard No. 58 has never been reviewed or ruled upon by a court
at any level. I have great respect for REBA and the work of its committees, and the initial
portion of its standard is certainly a correct reading of G.L. c. 244, § 14 and Montague (“[a] title
i3 not defective by reason of . . . [tThe recording of an Assignment of Mortgage executed . . .

. prior . . . to foreclosure . . . ). But the latter portion (relating to agsignments made after notice
is published and sale has occurred) misconstrues the statute, the holding in Montague, and the ()
teachings of Bottemly and Roche. As discussed above, G.L. c. 244, § 14 requires publication in
the name of the holder of the mortgage for the foreclosure sale to be valid. Bottomly, 13 Mass.
App. Ct at 483-84. It does so to assure potential bidders that the foreclosing party can promptly
deliver good title and to prevent “opportunities for colhusion and for taking unfair advantage of
the mortgagor.” See Roche, 106 Mass. at 513. The best practice, of course, is to put the
assignment on record prior to notice publication so it is available for all to examine. At the very
least, the assignment should be fully executed and available, in recordable form, at the time of
the foreclosure sale. Montague, 12 Allen at 400. To allow a foreclosing party, without any
interest in the mortgage at the time of the sale (recorded or unrecorded), to conduct the sale in

these circumstances, bid, and then acquire good title by later assigpment is completely contrary

1" REBA is the Real Estate Bar Association for Massachusetts, a private organization. )
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to GL.c. 244, § 14°s intent and commands,
Conclusion

For the foregoing reasons, none of the three foreclosures at issue in these lawsuits were
rendered invalid because notice was published in the Boston Globe. LaSalle Bank’s foreclosure
in Rosario was not rendered invalid by its failure to record the assignment reflecting its status as
holder of the mortgage prior to the foreclosure since it was, in fact, the holder by assignment at
the time of the foreclosure, it truthfully claimed that status in the notice, and it could have
produced proof of that status (the unrecorded assignment) if asked. The other two foreclosures
(U.S. Bank’s in Jbanez and Wells Fargo Bank’s in Larace) are invalid because the notices
{which named those entities) failed to name the mortgage holder as required by G.L. c. 244, § 14,

Judgment shall enter accordingly.

Deborah . Patterson, Recorder

Dated: 26 March 2009

ATRUE COPY
AYTTEST:

“Diberak ST Vethnseny
RECORDER
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| COMMONWEALTH OF MASSACHUSETTS
(SEAL) THE TRIAL COURT
LLAND COURT DEPARTMENT

HAMPDEN, 23

U.S. BANK NATIONAL ASSOCIATION,
as trustes for the Structured Asset
Securities Corporation Mortgage Pass-
Through Certificates, Series 2006-Z,
Plaintiff, MISC. CASE NO. 384283 (KCL)
V.

ANTONIO IBANEZ,
Defendant.

LASALLE BANK NATIONAL
ASSOCIATION, as trustee for the
certificate holders of Bear Stearns Asset
Backed Securities I, LLC Asgset-Backed
Certificates Sericg 2007-HEZ2,

Plaintiff, MISC. CASE NO. 386018 (KCL)
v,

FREDDY ROSARIO,
Defendant,

WELLS FARGO BANK, N.A., as trustee
for ABFC 2005-0PT | Trust, ABFC Asset
Backed Certificates Series 2005-0OPT 1,

Plaintiff, MISC. CASE NGO. 386755 (KCL)

V.

MARK A. LARACE and TAMMY L.

LARACE,
Drefendants,

W'w“\_/s/w\.,,-'www'w‘\.wvwwwvv\./WV'vwvvvwvv’uww‘vwvvuv'

JUDGMENT

The above-captioned cases, each brought pursuant to G.L. ¢. 240, § 6 to “remove a cloud
from the title” of the properties in question, present two Issues, one in common and the other in

1
L




three variations. Fach arises from a foreclosure sale of property in Springfield. The first issue is'
whether the Boston Globe, in which the notices of foreclosure sale were published, was "a
newspaper with general circulation in the town where the land lies” (Springfield) within the
meaning of G.L. c. 244, § 14 at the times of publication. The second is whether the published
notices, which named the plaintiffs as the foreclosing parties even though they had no record
interest in the property at the time of either publication or foreclosure, complied with G.L. ¢

244, § 14.

For the reasons set forth in the court’s Memorandum and Order on Plaintiffs” Motions for
Entry of Default Judgment of this date, I find and rule that none of the three foreclosures at issue
in these lawsuits were rendered invalid because notice was published in the Boston Globe. I also
find and rule that LaSalle Bank’s foreclosure in Rosario was not rendered invalid by its failure to
record the assignment reflecting its status as holder of the mortgage prior to the foreclosure since
it was, in fact, the holder by assigrument at the time of the foreclosure, it truthfully claimed that
status in the notice, and it could have produced proof of that status (the unrecorded assignment)
if asked. Finally, I find and rule that the other two foreclosures (U.S. Bank's in Ibanez and Wells
Fargo Bank’s in Larace) are invalid because the notices (which named those entities) failed to
name the mortgage holder as required by G.L. ¢. 244, § 14, They were not assigned an interest
in those mortgages until after the foreclosure sales had taken place.

SO ORDERED.

By

At

Deborah 1. Patterson, Recorder

Dated? 26 March 2009

ATRUE COPY
ATTEST:

~Dioenol. S Vertnsan
- RECORDER
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R COMMONWEALYH OF MASSACHUSETTS
THE TRIAL COURT
LAND COURT DEPARTMENT

HAMPDEN, 55

s, BANK NATIONAL ASSOC IATION,
©as trustée for the Structured Asset
Securities Corporation Mortgage Pass-
Through Certificates, Series 2006-7,
Plaintidf, 08 MISC 384283 (KCL)
v,

ANTONIO IBANEZ,
Pefendant.

}
)
J
)
)
)
)
}
I
)
)

WELLS FARGO BANIC, N.A., as trustes

for ABFC 2005-0PT1 Trost, ABFC Asset

Backed Certificates Series 2005-CPT .
Plaintiff, 08 MISC 384755 {KCL)

MARK A, LARACE and TAMMY L.
LARACE,

T M i S s et ot et —

Detfendants.
)

MEMORANDUM AND ORDER ON THE PLAINTIFFS’ MOTIONS TO VACATE
JUDGMENT!

fntroduction

Fach of the sbove-captioned cases, along with a third that was previously coordinated

: Dwish te thank the parties and amici who made submissions m connectiog wit these wotions. Brefs for
ihe partics were submitted by Waltey Porr, Jr. of Ablitt Law Offices, P.C. (for the plamtdfs/moving parties in both
cases); Paul Collier HI, Max Weinstein of the Wilmer/Hale Legal Services Cenier of Harvard Law school, and
Eloise Lawrence and David Dincea of Cireater Boston Legal Services {for defendant Antonio Ihapez); and Glenn
Russell, Jr. (for defendants Mark and Tammy Larace}. dmici briefs ware submifted by Reneau Longoria of Deonan
Graves & Longoria LLC, Marie MeDoonell of Truth i Lending Audit & Recovery Services LLC Edward Rainen,
Ward Graham, Martin Haller and Robert Mariarity, fr. for the Real Fstate Bar Association for Massachunsens;
Kevin Costelfo, Gary Kiein and Shernan Kavanaugh of Roddy Klem & Ryan; and Bobert Hobhs of the Mational

Consumer Law Canter,

: 115 Rarnk Nationaf A FSOCion, 43 fresiee for the Structured Asser Securies Corporation Mp rigage Pass-



with them but is pot currently in issue,” involved a mortgage foreclosure sale of a residential
property in Springfield that was noticed and conducted by an enlity without any record interest in
that mortgage at the time of notice and sale. In each case, notice was published in the Boston
7lobe rather than a Springfield-based newspaper. In cach case, the plaintiff was both the
foreclosing party and the only bidder at the sale. In each case, the plaintiff purchased the
property at a substantial discount from ifs appraised value, wiping out al of the defendants’
equity in the properties and leaving one of them with 4 substantial loan deficiency that would not
have been owed had the propeity sold for it appraised value. In each case, the plaintiff could
not obtain insurance for the title it putportedly received from that sale. The plaintiffs thus
brought these actions to “remove a cloud from the title” of the properties in question. G.L. ¢,
240, % 6.
The relief requested to remove that cloud was the same in each case® — “that the Court
adjudge and decree:
* {Tihat {Ibanez’s and Larace’s] right, title and interest in the Property was extinguished by
the Judgment on the Complaint to Foreclose Mortgage [the judgment in the
Servicemembers case’] and the execution of the Power of Sale contained in the mortgage

by [H.S. Bank (in /banez) and Wells Fargo (in Larace)].

» hat there is no cloud on title to the foreclosed property due to the fact that Notice of Sale
was published in the Boston Globe.

+ That title is vested in [U.S. Bapk (in fbanezy and Wells Fargo (in Larace)] in fee simple.

Through Certificates, Series 2006-7 v. Antonio lbarez, Miso. Case Mo, 08-384283 {KCL) (hereafter “thanes™): and
Wells Fargo Bank, N.A, 1s pustee Jor ABFC 2005-0PTT Trust, ABFC Asset Backed Certificatas Sertes 2005.0PT)
v. Mark Lariace and Tammy Earace, Misc. Case No, OR-386755 (KL} thersafter “Laraee™),

: LaSalle Bark Nafioral Assaciation, as nesiee for the certificate holders of Bear Steans Asset Backed
Securities I LLC dsset-Bucked Certificates Series 2007 HEZ v ) reddy Rosario, Misc, Case No. (8-386018 KCL)
(hereafier “Rosario”™). The lawyers for the plaintiffs were the same in each of the three cases and their motions or

entry of default judpment were schedulad mnd heard together. MNeither the plaintiff nor the defendant in Rosario has

shallenged or appealad the final judgrment in that cage,

¢ The only difference was the name of the platmtff and the name of the defendant(s).

; the Servicemnembers Nzdgments 5o referenced oniy adjidicated that the defendant/equity holders were not
sntitled to the benelits of the Servicemembers’ Civil Relief Act. Beaton v. Land Cowurt, 367 Mass. 385 {19753 Mo
sther aspect of the foreclosures was addressed in those procesdings. 74,

P



> For such other and farther relief as the Court Jeems Just nd appropriate.”
hane:, Complaint at 3--4, 99 14 {Sept. 12, 20085; Larace, Complaint at 34, 94 14 (Oct, 23,

2008y, Rosario, Complaint at 34, T4 (0t 17, 2008). None of the complaints was ever

amended, none of their ailegations was ever changed or modified, and none of the four requests

for relief was ever modified or withdeavwn,
fhaner and Larace each presented the same two substantive issueg for resolution, both

arising under G.L. ¢. 244, § 14 ([oreclosure under power of sale; procedure; notice; form): (1)

was the Boston Globe, the newspaper in which the notices of foreciosure sale were published, a

“newspaper with general circulation in the town where the land les” ( Springfield) within the
meaning of L. . 244, § 14 (the “Boston (Globe 1ssue”); and, (2) as the platntiffs themsefves
phrased it, did the plaintiffs have “the 5 ght. . to foreclose the subject mortgage in Hght of the
fact that the assignment of the foreclosed morigage into the Plaintiff was not executed o

recorded until after the exercise of the power of sale” (the “present holder of the mortgage
issue™).” fbanez, Plaintiffy Motion for Entry of Defani Judgment at 1-2 (Jan. 10, 2008y
,

(emphasis added); Larace, Plaintiff s Motion for Entry of Default Tudgment at 2 (Feb. 2, 2069)

(same).” Both of these issues were identified at early conferences in the cases and both were

8 In the Notice of Mortgagee's Sale of Real Estate 1 both Mhaner and Larace, the pluntife (S Bank in
fbaner and Wells Fargs in Larace) represented themselves to be “the preseat holder of said mortgage.”
! The “present holder of the mortgage issue” wag present in a different form i Rosario, There (as proved
devisive, see Memorandum and Order on Plaintif’ Motions for Entry of Default udgment at 1417 {Mar. 26,
20097, a mortage assignment (o the foreclosing party in recordable form Aad heen execuled, but it wag nor
recorded prior io the notice and sals. Thus, the issue a5 phiased in Rosario was whather the plaintiff had “1he right .
- @0 foreclose the subject mortgage in Hght of the fact that the assignrrient of the forecloged mortgage inte the
Plamntff was not recorded until afier the exercize of the power of sale, Rosaria, Plaintffs Motion for Entry of
Befault Fodgreant at 2 (Feh. 2, 2009) (emphasiz added). As she court’s Memorandum seflected, Massachusetts law
reijuires that a foreclosing party have a vahid assignmment of the mortgage at the time of aotice and sale, but it doag
mort require the assignment to be “of record™ at that time. Memorandum and Order on Plaintiffe’ Muotions for Eniry
ot Default Judgment 2t 1417, Thus, the freclosure sale in Rosario was valid and the sales in lhaner and Larace

weare not. [

nd




briefed and argued by the plaintiffs in connection with their motions foc detault judgment *

the Boston Globe issue was resolved favorably to the plaintiffs in all three cases and
judgment entered declaring that none of the three foreclosures was rendered invalid because
notice was published in the Boston Globe. Judgment (Mar. 26, 2009). The “present holder of
the mortgage issue,” however, was decided a gawnst the plaintiffs in /banez and Larace. Id This
was because the factual allegations in the complaints (binding on the plaintiffs pursuant to G 1.
¢. 231, § 87) showed that neither U.S. Bank (in lbanez) nor Wells Fargo (in Larace) was the
holder of the mortgage (either on or off record) at the time notice of the foreclosure sale was
given of at the fime the sale took place. According to those allegations, both were assigned the
mortgage long affer the foreclosure sales occurred.” Thus, on those facts, as a matter of law, the
sales were invalid. Sze Memorandum and Order on Plaintiffs’ Motions for Entry of Default
Jadgment at 2-4, 8-17 (Mar. 26, 2009). Final judgment was entered making that declaration,
Judgment (Mar. 26, 2009).

U.S. Bank (in fbarez} and Wells Fargo (in Larace) have now timely moved to vacate that

judgment making, in essence, five arguments. First, they contend that the “present holder of the

s See lhaner, Plaintif’s Motion for Entry of Defml Jadgment at 1-2 (Jan. 30, 2009, oral argument of
motion (Feb. 11, 2009) and Plaintifs Second Supplemental Memorandum of Law in Support of Metion for Entry
of Default Judgment at 1.2 (Feb. 16, 2009); Larace, Plaintiffs Motion for Enty of Default Judgment at 2 (Feb. 2,
2009), oral argument of motion (Feb, 11, 2009), and Plaintiffs Second Supplemental Memorandum of Law in
Support of Motion for Enwy of Default Judgment at 1-2 (Feb. 18, 2009, and Rosario, PlaintifFs Motion for Entry
of Befault Judgment at 1-2 (Feb. 2, 20099, oral srgument of motion (Feb, 11, 2009) and PlamtPs Seconnd
Supplemental Memerandum of Law in Support of Metion for Entry of Default Judgment at 1-2 (Feb. 186, 2609).

. The issues were addressed in the context of a motion for default Judgiment because the defendants in
ibanez, Larace, and Rosarto sach had been defsulted for failure timely to respond to the complaints. The defendants
w ibanez and Larace have subsequently {post-judgment) eatered an appearance through coungel and Oppose the
plainti s’ motions to reconsider and vacate that Judgment.

’ As set forth in the complaints, the notices in /baner and Larace were published oa June 14, 21, and 28,
2007 for auctions that took place oa Jaly 5, 2007, /banez, Complaint at 2, 4 5: 3, 9 8; Larace, Complaint at 2,9 5; 3,
Y138, The thanez nofice pamed 1J 3. Bank az the foreclosing party, the Larace notice named Wells Fargo as the
foreclosing party, and the foreclomure sales were conducted in their respective nammes. [banez, Complaint at 7, 453,
4§ 8. Larace, Complaintat 2. 95, 3, Y% As established by the allegations in the Complamts, however, 1.8, SBapk
was not assigned the /haner mortgage uatd September 2, 2008, fourteen months after the sale {Ibaner, Complaint at
2, 9 3), and Wells Farpo was not asgigned the Laroce mortgage wntil May 7, 2008, ten months after the sale {(Larace,

Cosmplaint at 2, § 3},




motigage 1ssue” came 18 a surprise o them and should not have been decided in connection with
these cases. " Sceond, they argue that had they known the issue was gomng o be addressed, they
would have pled therr case differently and either imited their request for relief to the “Aoston
(Floke tssue” or further supplemented their evidentiary offerings.” Third, they insist that since
i:ﬁe deféndalms had heen defauited,™ it was | nappropriate for judgment to be entered agarnst the
plaintiffs and, at worst, their motion for default judgment should simply have been denjed with
leave for them to amend and oy :;againé.” Fourth, hased on new evidence and new arguments
they have now submitted post-judgment,™ they maintain they were the “present holder of the
mortgage” within the scope and meaning of G.L. c. 244, § 14 at the time of notice and sale. This
is 50, they say, because they possessed the note (endorsed in blank), an assignment of the
mortgage in blank (i ., without an identifed assignee), and a contractual right to obtain the
morigage af those times.!” Fifth, in the event the court digagrées that their possession of the note,
a nortgage assignment in blank, and a contractual right sofficed to make them “present holders
of the mortgage,” they contend that the foreclosure sales were nonetheless valid becanse they
were authorized by the last vecord holder of the mortgage and the plaintiffs acted as the “agent”
of that holder,

For the reasons more fully set forth below, each of these arguments faids, | thus DENY
the motions o vacate. The plaintiffs cannot credibly ¢laim surprise at the judgment that wag

entered and, having asked for {(and received) a declaration on the issues they chose and on the

o See thanez, Motion to Vacate Judgmant at 3, 4 {Apr. 6, 2009); Larace, Motion to Vacate Fadpraent at 3, 4
{Apr. A, 2009).

it i

2 As poted above, the defendants have since each entered an appearance through counsel.

= see [barez, Mofion to Vacste fudgment at 7, Larace, Motion o Vacate Judgment at 7.

i These post-judgment evidentiary submissions wers alowed by leave of court. haner, Notice of Docket

Eatry (Apr. 21, 2009); Larace, MNaotice of Docket Entry (Apr. 21, 2009y
: They concede, however, thit the mortgage assipnment they nltimately recorded {an assigranent specifically
to them} was an eatizely new and different document, 2xscuted months afier the notice and sale,




facts exactly as they pled them, they have no right to a “do-aver” because the decharation was not
entirely as they wished. Moreover, their newly-presented facts do not lead to a different rasult.
Instead, they show that the plaintiffs themselves recognized that they needed mortgage
assigments iz recordable form explicity to f&ém {not in Blank) bﬁor to their initiation of the
foreclosure process, tha;t the plaintiffy’ “aﬁthorized dgeai’ngimen; fazls 5@&1 @n its ﬁzcté and as'
a matter o.f law, and reaffirm the correctness of the original judgment. Théy also show that the
problem the plaintiffs face (the present title defect) is entirely of their own making as a result of
their failure to comply with the statute and the directives in their own securitization documents.
Simply put, the foreclosure sales were invalid because they failed to meet the reguirements of
G.L.c. 244, § 14, What the plaintiffs truly seek is a change in the foreclosure sale statute (G.L.
c. 244, § 14), which can only come from the legislature.

Analysis

The Plaintiffs Were Not Surprised That Their Status as Morigage Holders at the Time of Notce
and Sale Would Be an Issue in Connection With Their Motions for Defarlt Judement

The plaintiffs cannot credibly claim they were surprised that their status as mortgage
holders at the time of notice and sale would be an issue in these cases. Nor can they be surprised
that a judgment might be entered against them on that {ssue. The relief they requested included a
broad declaration that the defendant/equity holders® right, title and interest ins the properties at
tssue was extinguished by the judgments in the Servicemmembers’ cases and the execution of the
poOWers of sale contained in the mortgages. They further sought a declaration that title in fee

simple was vested in the plaintiffs as a result of those sales.'® This necessarily involved their

e {batex, Complaint at 3-4, ¥§ 1-4 (Sept. 12, 2008); Lorace, Complaint at 3-4, 99 {4 (Oct. 23, 2008, sea
also [banez, Motion for Entry of Default fudgment 2t 8 (Jan 10, 2009) (“plaintiff moves the Court for soiry of
judgiment thereby order{ing}, adjudeing and decreeing that defendant’s right, title and imtersst in the property was
extinguished by the judgment on the comnplaint to foreclose mortpage and the execution of the power of aale
contained in the morigage by plaintiff™). The plaintiffs’ current argument that thess actions “presented only one



compliance with (i L. ¢, 2445 14 since they could anly conduet a valid sale f they met ity

redquirements. Sottomiy v, Kabachnick, 13 Mass. App, C7 480, 483434 (1982): 4 clireevey v,
'y v K : I . (1932), y

Charlestown Five Cents Savinzs Bank, 294 Mass, 430, 434 (1934} and cases cited therein.
The plaintiffs” complaints each stated that the mart gages containing the power of sale
were assigned to them only affer the sales tosk place.'’ [na widely-noticed decision, the United
States Bankruptey Court for the District of Massachusets previously held that “[ajequiring the
mortgage after the entry and foreclosure sale does not satisfy the statute [G.L. ¢, 244, § 14},

While ‘mortgagee’ has been defined to include 2ssignees of a mortgage, in other words the

current mortgagee, there is nothing to suggest that one who expects to receive the mortgage by

agsignment ay undertake any foreclosure activity.” [u re Sima Schwartz, 11.8. Rankr. Ct, D.
Mass., Chap. 7 Case No. 06-42475-IBR, Memorandum of Decision on Motion for Relief st 7
(Apr. 19, 2007). The plaintiffs were thus requested to address this issue in connection with their

motions for entry of default judgment. Indeed, each of those motions explicitly noted that this

request bad been made'® and proceeded to argue the point at length.'” In short, the plaintiffs

issue was the Boston Globe a newspaper of general circulation in Springfield for purposes of L. c. 244§ 14 By
furposes of the subject forsclosure” {banez, Motion to Vacata Judgment at 4 (Apr. 5, 2009, Larace, Motion to
Vacate Judgment at 4 {Apr. 6, 20001 is hus without busis.

v Seen. ?, supra. [ndeed, their metions for entry of default judgrment reatfirmed this fact fbanez, Motion
for Entry of Default fudgment at 2 {Jan. 30, 2009) (“the asg goment of the foreciogsed martgage was ool sxecuied nr
recorded untl after the sxercise of the power of sale™Y, Lovace, Motion for Entry of Default Tudgment at 2 (Feb. 2,
09 (“the assignment of e forecinzed moTigage was not executed or recordad untl afer the exercize of the power
of sale”™). The court’s fudgment assumed fhese facts o be que and, confining fiself to these and the other facts
contained in the complaints, raled accordingly. Prudential. Bache Securities, Inc. v. Comm v of Revenue, 412 Mass,
243, 249 (1992); Fagle Fund Lid v Surkans, 63 Mass. App. Ce. 79,82 2. 8 {2005); see also Bright v dmerican
Felr Co., 343 Mass. 334, 336 (1961). The plaintiffs’ ewrent wrgument that “the court undertock fo adopt facts and
make ndings of law outside the scope of the pleadings and fhe record before it” (franer, Motion t Vacate Fudgment
at 1-2; Larnee, Motion to Vacate Iidgment at 1-2) i3 thus without basis.
# “Sua sponte, the Cowrt has also raised an additional fsoue concerning the right of the Plaintiff to foreclose
the subject morigage in light of the fact that the assignment of the forcclosed mortgage into the Plaintff was not
executed of recorded untl after the exercise of the power of sale.” ibanez, Plaintiff s Mation for Entry of Dafauit
Judgment at 2 (Jan. 10, 2009); Larace, PlamtfFs Muodon for Entry of Defanlt Judgment a1 2 (Fab 2, 20061,

# feanez, Motion for Butry of Default Indgment at 5-6 (Jan. 30, 2009), Second Supplemental Memorandym
of Law in Support of Motion for Eatty of Default Srdgment at 1-8 (Feb. 16, 2009} Larace, Moticn for Epgry of
2009}, Second Supplemental Memorandum of Law in support of Motion for Fotry

Defanlt Tudgment at 5-6 (Feb, 2, 2
of Defoult Judgment at 2.8 (Feh, 15, 2009Y; see alvo oral argument of the motivns (Feb. 11, 2000) (digitally

.




were not surprised mn the slightest that the “present holder of the mortzage fssue™ would be
addressed in the court’s ultimate resolution of the case and cannot credibly argue otherwise.
Having Requested a Broad Declaration That They Held Fee Simple Title as a Result of the
Foreclosure Sales and Having Been Put on Notice That Their Status as the “Present Holder of
the Mortgage " af the Time of Notice and Sale Was an Issue In Connection With That
Declaration, the Plaintiffs Cannot Now Narrow That Request and Vacate the Part of the
Jrdgment That They Dislike
Lawsuits are a serious matter and are nof a place for “do-overs.” When a point iz in
issue, a litigant cannot wait for the court’s decision and, if dissatisfied, amend its pleadings to
remove that issue. See Johnston v. Box, 453 Mass. 569 (2009) (denying motion to amend after
complaint had been dismissed). The principle behind this is simple and fundamental. Litigants
are expected to “investigate their claims before filing a complaint so that they have a basis at the
outset to make particularized factual allegations in the complaint.” Jd. at 575, n.11 {quoting
White v. Panic, 783 A.2d 543, 555.56 (Del. 2001)). Likewise, when a plainfiff requests a
declaration of the parties’ rights ag its prayer for relief, it has no grounds to object when that
declaration is made, even if it is different from the one it desired. Bright v. American Felt Co.,
343 Mass. 334, 336 (1961) (“The decree taking the petition for confessed did not ensure a decree
for the petitioner. [t only established as true the facts properly pleaded, and required the entry of
whatever deeres those facts demanded.™). If the plaintiffs wanted something different or
narrower than what their complaints requested, they were obligated to say so explicitly.
‘the plamtiffs’ complaints requested two broad declarations. First, they sought a
declaration that the defendant/equity holder’s rights in the property were totally extinguished by
the foreclosure sale. Second, they sought a declaration that, 23 a result of that sale, the plaintiffs

now held fee simple title. Those requests were never amended or withdrawn, in whole or in part.

Having been asked to declare the parties’ rights and with nothing in the record showing

recorded).



Csutficient reasons” for refisal, the court was required to give that declsration and did so. (311

.l

[-2

oo 231A, 54

o,

iaving Been Requested to Give a Declaratory Judyment, the Court Is Not Restrictad. Even in a
Default Situation, fo Give a Judgment Favarablz to the Moving Parey

When presented with a2 motion for entry of default judgment, the court 1s required to take
as true afl properly pleaded factual allegations in the plaintiff's complaint. Eagle Fund, Lid v
Sarkans, 63 Mass. App. Ct. 79, 82 0.8 (2005). But the court is #ot bound by the fegal
conclustons m the complaint. /d. Rather, it “has the duty to enter a judgment that is lawful i
light of the facts established, even in the absence of a contest before him” and even when that
judgment may be unfavorable to the moving party. Prudential-Racke Securities. Ine, 412 Mass.
243, 249 (1992); Bright, 343 Mass. at 336. The plaintiffs are thus wrong when they argue if was
nappropriate for an unfavorable judgment to be entered against them. The facts alleged in their
complamts (a post-notice, post-sale mortgage assignment fo the plaintiffs) were taken as true,
exactly as pled. Those facts required the judgment that was entered.  Memorandum and Order
on Plamtiffs” Motions for Entry of Default Judgment at 2-4, 8-17 (Mar. 26, 2009).

The Plaintiffs' Argumenis in Support of their Motions to Vacate Fail on Their Merits

The plaintiffs’ motions to vacate the judgment could be denied simply on the basis of (he

facts and analysis outlined above. The plaintiffs were not surprised, but instead were on fal}
notice of the matters at issue and the precise issues decided ™ all of which were inherent in the

scope of the relief they sought. The judgment entered by the court was based on the facts

- Ihe issue relevant bere, as the plaintifls themselves recognized, was “[the dght of the Plaintiff 1o foreclose
the subject mortgage in light of the fact that the sssipnment of the foreclosed mortzage into the Plaimtiff was not
erecuted or recorded vntill affer the exercise of the power of sale.” thanez, Flaintffs Motion for Entry of Default
fudgment at 1-2 {Jan. 340, 2008} (amphasis added); Farace, Plaintiff's Motion for Entry of Default Fidgment at 2

(Feb. 2, 2009 (sams).



vontained in their complaints, and solely on those facts.” The plamtiffs were given full
opportunity to make their case, factally and legally, at the time they briefed and argued their
motions for entry of default judgment. Indeed, they were given (and took) the opporfunity to file
supplemental memoranda even after oral argument. The faw has not changed and the judgment

was a straightforward application of the law to the facts as the plaintiffs pled them. See

3 The plaintiffs” argument that [ went ousside the pleadings to make “findings™ regarding the foreclosure
auctions and the subsequent months-long delay before the plaintiffs recetved assigniments of the mortgages is, ones
again, completely without basis. The actual facts recited (the appraised value of the properties, the amonnt of the
mortgages, the amoust of the plaintiffs’ bids, the fact that the plaintiffs were the only bidders, and the fact that the
plaintiffs took months to prepare and sxecute the assigmment documents) came directly from the plaintiffs’
pleadings and (with respect 1 the plaintiffs being the only bidders} from the plaintiffe’ admission at oral argument,
They were confirmed, once again, in thelr motions o vacate, Ihanez, Motion to Vacate Judgment at 19; Larace,
Metion to Vacate Judgment at 19. The further discussions based on those facts (the likely chillivg of other bids due
{o the plaintiffs” inability at the tme of sale t show (hy proof of a valid mortgage assignment] their legal capacity to
convey title and the consequent damage to the borrower} were not “factia) findings"™ per se, but rather (by fair
inference) o demonstration of 4 rational basis for the statutory requirement that the party conducting the sale bavs a
valid mortgage assignment in recordable form and in its possession at the Hme of notice and sale. Morover, the
plaintiffs” mvn post-fudgment submissions have made the soundness of these discussions even more apparent, It
took the plaintiffy over fwo months afier they filed their motions to vacate the Judgment (from April 6 to June 8,
2009} 1o gather the docoments that they believed were necessary ko show their status s purportedty valid assiznees
of the mortzages at the time of the notice and sale. The reasons they gave for needing that time (what they
themselves described as “the problem' are tellin g - “the size of the documents themselves,” “the number of
documents which must be taken together to capture the entire transaction,” “the fact that some of the dooursents
contain industry sensitive and confidential business practices information” (if 30, none were produced), and
“[flinally, the economic crisis itself [which] has impacted both the Custodians of these documents {the Trustees for
the Securitized Trusts or their designee) and the loan servicers emploved by them (increased foreclosure worklosd
compounded by decreased staffing due o financial logses).” [Bunes, [Plamtif’s] Motion for Extension of Time o
File Third Supplemental Memorandum of Law in Support of Motion for Entry of Default Judgment at § (May 27,
2009y, Larace, [Plaintiff"s] Motion for Extension of Time to File Third Supplemental Memorandum of Law in
Support of Motion tor Eatry of Befault Judgment at 5 {May 27, 2009}, This does not nspire confidence. Indeed,
many of the documents were never produced. Moreover, left unsaid (and equally telling} is the fact that the major
entities now revealed as central (o these fransactinns are presently either in bankruptey (Lehman Brothers), out of
business (Option One Mortgage Corporation, seme of whose assets were sold 1o AH Morigage Aequisition Co., e,
now renamed Americany Home Mortgage Servicing, Ing ), or required billions of dollars i government aid (Bank of
America). It is surely a fair inference that this would make potential bidders even more unwilling to bid {or sharply
discount their bids) without the plaintiffy’ ability to show that they were valid “holders of the mortgage” md thas
were able to convey title at the time of the sale. How else would they have any assurance that potentially critical
documents and suthorizations could be obfained in timely fashion thereafier? See Memorandien and Order on
Plaintiffs’ Motions for Entry of Default Judgment at 9-10.

In any event, no factual demonstration of rationality was neaded to uphold the stature (.1, c. 244, § 14)
smce it rationality is apparent o its face. A mortgage is a comrast. It is fmdamental and hasic that a party seekiny
to exercise a contractual right (here, the power of sale) has the contractual right to do so at the Hime of its exercise,
As the stamite recognizes, these are the mortgagee or his valid assigoee, a person specifically authorized by the
power of sale, or an attorney, fegal mardian or conservator of those persons acting in the name of those persons.

Sea Metreevey, 294 Mass, at 484 (Tt is familiar law that one who sells under a power must follow sirctly its terms.
[fhe fails to do so there is no valid execution of the power and (he sals is wholly void”); see also G.L.c. 183, § 21
(“starutory power of sale” in mortgage, recognizing that person seeking to exerciss the pewer must “first comply{]
wiith the terms of the mortgage and with the statufes relating to the foreclosure of mortgages by the exercise of a

power of sale”™).



Memorandum and Order on Plaintiffs’ Motions (or Fniry of Default fdoment af §-1 7.
Having sud this, however, it s clearly of rportance, not only to the litigants, but also 1o
athers, fhat the plaintiffs’ new facts and new arguments be addressed on their merits sinee they
are alleged fo be common fo many securitized loans,™ In essence, the plaintiffs argue that those
facts -— none of which were on record at the Registry at the time of notice and sale, all of which
require a close reading of a complex set of securitization documents, and many of which lack
proper evidentiaty support’” — show them to have been “the mortgagee or person having his
[the mortgagee’s] estate in the land mortgaged” at the time of notice and sale or, 1a the
alternative, that their foreclosure was valid because they acted at the direction (although nor in
the name) of an alleged agent “of such mortgagee or person.” G.L. ¢ 244, 5 14, Even taking the
new facts as the plaintiffs allege them as true, however, does not change the result in this c;%se.
As discussed below, the plaintiffs were not the present holders of the mortgage at the titne of the
aotice and sale. They were not properly authorized by the mortgage holder at those times, FEven
if their counsel swere acting at the direction of an agent for a party that, in another capacity,
comneidentally was the mortgags holder, the notice and conduct of the foreclosure sale in the
plaintiffs ' names under the incorrect representation that the plaintiffs were the mortgage holders
makes the sales invalid.  And, for the reasons previously held, retroactive assignments, long

after notice and sale have taken place, do not cure the statutory Jefects.

= T nm purzled at this since, as acted above and discussed more fully below, the plaintiffe’ swn sscuritization
documents required mortgags assigoments to be made to the plaintiffs in recordable form for each and every loam at
the time the plaintiffs scquired them. Surcly, compliance with this requirement would (and certainly should) have
been a priovity for an entity issuing securities dependent on recoveries fom loans, such as these, kaown fom the
start o have a higher than normal risk of delinquency and default. See Struchred Asset Secunties Corporation
Muortgage Pass-Through Certificates, Series 2008-Z Private Placement Memorandum at 7 1-43 (Dec. 26, 2006)
(hereafter “Ibanez Private Placement Memorandum™) (discussion of “Risk F actors™y ABFC Asset-Backed
Cernicates, Senies 2005-OP T Prospectus Supplement at §-14 - 5-25 {Got. 27, 2005) (hereafter “Larace PFrospecrus

Supplement”} (discussion of “Risk Factors™.
# Fee Memorandum of Antonio Thanez in Opposition to Plaintiffs Motion to Vacate Judgment at 1.27 {Iun.

29, 2609}



The Facts As Newly Supplemented

fn retevant part, if taken as alleged, the facts in Thanez and Larace are roughly parallel
and can be summarized as follows.*?

Both fbaner and Larace involved adjustable-rate, subprime loans for the purchase of
residential property in Spﬁngﬁem.zs In both, the horrower i gned a promissory note and gave an
immediately-recorded mortgage to the original lender (Rose Morigage in Jhanez, Option One
Mortgage Corporation in Laraee). In Ibenez, Rose endorsed the note and properly assigned the
mortgage to Option One.’® In both 7banez and Larace, Option One then executed an
endorsement of the note in blank, making the note “payable to bearer” and “negotisted by
transfer alone unhil specially endorsed.” G.L. c. 106, § 3-205(b). In both, Option One also
executed an assignment of the mortgage in blank (i.e., without a specified assignee) (hereafter,
the “blank mortgage assigmments™). These blank mortgage assignments were never recorded and
they were not legally recordable. G.L. ¢. 183, § 6C (for a mortgage or assignment of 2 mortgage
to be recordable in Massachusetts, the mortgage or assignment must “contain or have endorsed
upon it the residence and post office address of the mortgagee or assignee if said mortgagee or
assignee 13 a natural person, or a business address, mail address or post office address of the
mortgagee or assignee 1f the mortgagee or assignee is not a natural person™), Moreover, since

the blank mortgage assignments failed to name an assignee, they were ineffective to transfer any

* In tight of my rulings on these motions, [ need not 2nd do not decide if each of these facts (other than those
appearing in the Registry records) is true. The defendants have noted many that lack proper evideatiary support in
the present record {see, e.g., n. 23, supra) and they argue that now that they have entered appearances, if is
zndppmgnarc to ender 2 judgment against them in any way depsndent upon these challenged facts.

Subprime loans are dhose that “do not meet the customary credit standards of Fannie Mas and Freddie
Mac™ and are miade 10 bomrowers “that typieally have limited sccess to traditional mortgage financing for a variety of
reasons, including enpaired or Naited past credit hi.storv, lower credit scores, high loan-fo-value ratios or high debt-
to-ipcome ratios.” Larace Supplemental Progpectus at $-14. “As a result of these factors, definquencies and
iiquidation pmc..cdtngs are more bikely with these mortgage loans than with mortgage loans that satisfy customary
cradif standards ™ fd
= This sssignment of the mortgage was duly recorded at the Registry,
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wterest inthe mortgage” FMavin v Morrissey, 127 Mass. 217, 219 (19513 Maruwrda v Fuller,

225 Mags. 341, 334-345 {1016y, AL Eno & W Hovey, 28 Mass, Practice: Real Estate Law, §
450 ar JU9 (4th ed. 2004) (hereafter, “Fno & Hovey™) and cases cited therein.

[he secuntization process then began, with Option One hecoming the Originator” for

Lehman Brothersin Jhanez and for Bank of America in Larace.

I fbanez, Lebman Brothers (as “Sponsor” and “Seller”) purchased the loan from Cption
One (as the Originator). Lebman then sold it {with hundreds of other loans that originated from
Option One and other sources) to its wholly-owned subsidiary, Structured Asset Securities
Corporation (the “Deposttor™). Structured Asset Securities Corporation subsequently sold the
loans to the Structured Asset Securities Corporation Mortgage Loan Trust 2006-7, {with 1SS,
Bank as trusteey™ (the “Isguing Entity™), which the grouped them into a “pool” (the “Ibanes
pool™) and issued ten classes of certificates (two senior and eight subordinate) with Varying rates
of return, ranked in order of their payout priority in the event of shortfalls. I.ehman purchased
the certificates (presumably as the underwriter of the offering) and sold them in an offering to
qualified investors,

The loans in the fbanez pool were administered by five “Servicers,” one of which was

Option One (now acting in a different capacity than Originator).” Option One is alleged to be

‘\'7 Thus is s0 berause Magsachusetis follows the “ide theory” of mertgages, making them a type of deed.
Fanewil Investors Uroup, LP. v. Bd. of Seleciman of Dennis, 75 Mass. App. Ct 260, 264-265 {2009 (“Under our
title theory of mortgages, a mortgage of real estate is a conveyance of the title or of some interest therein defeasible
upon the payiment of moncy of the perfermance of some other condition. Literaily, in Massachusetts, the granting of
a morigage vests title i rhe mostgages to the land placed as security for the underlying debt. The pavinent of the
morigage note ferminates the inferests of the mortgagee and revests the lepal title in the mortgagor.”y; see alvo
Lamson & Co. v, dbrams, 305 Mass. 218, 240-241 (1940} {mortzage grants legni title to morigaged premises);
Fanewil favestors, 75 Mass. App. Ct at 165-266 and cases cited therein {mortgage is “conveyancs in fee,” a “deed
of conveyance™); MacFarlane v. Thompson, 241 Masgs, 436, 489 ( 1922); Adams v. Parker, 78 Mass, 53, 53 {1558}

‘ [ assume that dus 15 the same entity as the plaintff in /baner and that the plamti] therefore, was misnamed
1 that complamt.

# The fbanez Private Placement Memorandunt is quite explicit regarding the separateness of “Ori ginators™
and “Servicers” and the reasons for that separateness. See Private Placement Memorandum at 84 {explaining the
“information barfer polictes™ intended to protect the trust’s status as 2 holder in due course of the notes and wgulate
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the Servicer for the anes loan, ™ These Servicers were supervised by Awrora Loan Services
LLC (a whoily-owned Lehman subsidiary) (the “Master Servicer™), The loan documents
themselves were kept by “Custodians” - Deutsche Bank, W{,Hs Fargo, or 11.8. Bank !

\ssummg that events proceeded in d‘c way tiesmbed the !!} anez foan ihus a,smmg,ed

ownership' at ieast four times yrior to fbrectom.zre ;m Rose M{}rtgage to Optjrm One, ()pticm (}na
to Lehman Brothers, Lebman Brothery to Structured Asset Securities Corporation, and
Structured Asset Securities Corporation to Structured Asset Securities Corporation Mortgage
Loan Trust 2006-Z (with U.S. Bank as trustee) -~ without any of this appearing on the public
record. Two of those entities (Lehman Brothers and its subsidiary Structured Asset Securities
Corporatinn) z}.ré currently in bankruptey and a third (Option One) has ceased operations.”> The
fbanez note, Rose’s endorsement of the note to Option One, Option Oue’s endorsement of the
note in blank, Ibanez’s mortgage to Rose, Rose’s assignment of the mortgage to Option One, and
Option Une’s blank mortgage assignment were all placed into a “collateral file” and,
presumably, were passed from hand to hand along the chain of enfities just listed, ending with
the Custodian. The note (endorsed in blank and thus “bearer paper”) was negotiable by
whichever entity possessed it. Since the blank mortgage assignment was ineffective, the
mortgage remained with Option One (as Originator),

In Larace, Bank of America (as “Seller”) purchased the loan from Option One {as
Originator). Bapk of America then sold it (with hundreds of other loans that originated from

Option One and other sources) to its wholly-owned subsz’diary Asset Backed Funding

it from claims of fraud, misrepresentation, ste. in the makmg of the loans),
» There is no admissible proof in the record to establish this, but, as with the other facts set forth herein, |

aszume it o be true fir the purpose of those motions.

i Both this and the Larace structures seem oddly complex, particularly when so many of the =ntities are
eitectively the same (etther Eohmean Brothers or its subsidiaries in fBaner and either Bank of America or i*g
subsidianies n Larace). But see n. 29, supro,

" Massachnsetts Secretary of State’s (ffice, Option One Mortgage Corporation, Foreign Certificate of
Withdrawal (Jul. 14, 2008),



Corporation (the "Deposttor”). Asset Backed Funding Corparztion then sold the oans 1o the
ABFC 2005-OPTL Trust (with Wells Farpo as trustee)’ (the “lssuing Fntty™), which groupad
them into a “pool™ {the “Laruce ool and issued fourteen clusses of certificates (two super-
senior, three senior, and nine subordinate) with varying rates of retur, ranked in order of their
payout priority in the event of shortfalls. Bank of America Securities LLC (as “Underwriter™)
purchased the certificates and sold them in an offering to the public. The loans in the farace
pool were adnunistered by Option One as “Servicer” (again, as in fhanez, acting in a different
capacity than Originator).

Assuming that events proceeded in the way described, the Larace loan thus changed
ownership at least three times — Option One to Bank of America, Bank of America to Asset
Backed Funding Corporation, and Asset Backed Funding Corporation to ABFC 2005-0PT1
Trust (with Wells Fargo as trustee) - without any of this appearing on the public record. The
Larace note to Option One, Option One’s endorsement of the note in blank, Larace's mortgage
to Uption One, and Option One's blank mortgage assignment were all placed into a “collateral

" and, presumably, were passed from hand to hand along the chain of entities just listed,

file
ending with the Custedian. The note (endorsed in blank and thus “bearer paper”} was negotiabie
by whichever entity possessed it. Since the blank mortgage assignment was ineffective, the
mortgage remaincd with Option One {as Originator)

As noted above, the plaintiffs sold certificates in offerings to investors and, in that
connection, 1ssued otfering documents. These inchuded the /barnez Private Placement

Memorandum and the Larace Prospectus Supplement. Both contained detailed descriptions of

the characteristies of the subprime residential loang that the plaintiffs were acquiring, the “risk

# [ assume that this 18 (he same entity as the plaintiff in Larace and that the plaintiff, therefora, was

misnamed in that complaint



factors” involved with those loang, and the documentation that the trusts purportedly would
receive to obtain and secure their interests in the loans and lessen those risks. The provisions
regarding that documentation are substantially similar.

In fbarez they stated the following:

The Mortgage Loans will be assigned by the Depositor [Structured Asset Securities:
Corporation] to the Trustee [U.S. Bank], together with all principal and interest received
with respect to such Mortgage Lozns on and after the Cut-off Date [December 1, 2006]
{other than Scheduled Payments due on that date). ... Bach Mortgage Loan will be
identified in a schedule appearing as an exhibit to the Trust Agreement which will specify
with respect to each Mortgage Loan, among other things, the original principal balance
and the Scheduled Principal Balance as of the close of business on the Cut-off Date, the
Mortgage Rate, the Scheduled Payment, the maturity date, the related Servicer and the
Custodian of the mortgage file, whether the Mortgage Loan is covered by a primary
mortgage insurance policy and the applicable Prepayment Premium provisions, if any.

As to each Morigage Loan, the following documents are generally required to be
delivered to the applicable Custodian on behalf of the Trustee in accordance with the
Trust Agreement: (1) the related original mortgage note endorsed without recourse to the
Trustee or in blank, (2} the original mortgage with evidence of recording indicated
thereon (or, if such original recorded mortgage has not yet been refurned by the recording
office, a copy thereof certified to be a true and complete copy of such mortgage sent for
recording), (3} an original assignment of the mortgage fo the Trustee or in blank in
recordable form (except as described below),” (4) the policies of title insurance issued
with respect 1o cach Mortgage Loan and (5) the originals of any assumption,
modification, extension or guaranty agreements.

Each transfer ofa Mortgage Loan from the Seller [Lehman Brothers Holdings, [nc.} to
the Depositor [ Structured Asset Securities Corporation] and from the Depositor to the
Trustee will be intended to be a sale of that Mortgage Loan and will be reflected as such
in the Sale and Assignment Agreement” and the Trust Agreement, respectively, . .

i The “exception” (pot applicable here} is where “the mortgages or assignments of mortzage {had] been
recorded in the name of an agent [e. g, Mortgage Electronic Registration Services (“MERS™Y] on behalf of the
helder of the related wortgage note.” Jbanez Private Placement Memorandum at 119, Here, the morigage was
recorded in the name of the onginal mortgagee (Rose) and subseguently assigned by Rose fo Opticn One {in Option
Une’s own name and not as an agent}). Any argument plaintiff seeks to make that Option One was acting 45 an agent
for the Trost {or any other entity) is belied not only by the wording of the assignment (Option One ramed
individually), but also by the Private Placement Memorandum that made both the separateness of the frust and the
reason for that separateness exphcit and clear. See Private Placement Memorandum at 84 (explaining “information
barrier policies,” phainly designed to protect the Trust’s statug a5 3 holder in due course of the notes).

" The plaintiff has not provided this document fo the court. Aceording to the Private Placement
Memorandum, 1t was “the mortgage loan sale and assignment agreement Jdated as of December [, 2006 between the
Sailer {Lebman Brothers Holdings, bnc ] and the Deposior [Struciured Asset Securities Corporation].” /baner
Private Placement Memorandum at 193, According to the Private Placement Memorandum, Lehmaa Brothers had
previously purchased the mortgage loans directly from the Transferors (including Option One) in & sedes of separates
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Thanez Private Plecement Meomorandum a8 119 (emphasis added). Moreaver, the Mcmr_>r;'iz_n}uzn
turther states that cach Transteror of 1 mortgage loan (here, Option One} represented and
warranted to Lehman “as direct purchaser or assignes” that “the 2ssignment of mortt gage [io
l.ehman] [was] in recordable form and acceptable for recording under the laws of the relevant
applicable junsdiction.” [ at 120-12]. Assignments in recordable form fo each successive
entity were thus required at every step in the securitization chain.

In Larace they stated the following:

On or about October 31, 2005 . .. the Depositor [Asset Backed Funding Corporation]
will transfer to the Trust Fund all of its right, title and interest in and to each Mortgage
Loan, the related mortgage notes, mortgages and other related documents (collectively,
the “Related Documents™), including all scheduled payments with respect to each such
Mortgage Loan due after the Cut-Off Date, . ..

The Pooling and Servicing Agreement will require that, within the time period specified
therein, the Seller [Bank of America] will deliver or cause o be delivered to the Trustes
on behaif of the Certificateholders (or a custodian, as the Trustee’s agent for such
purpose) the mortgage notes endorsed in blank and the Related Documents. In lieu of
delivery of original mortgages or mortgage notes, if such original is not available or lost,
the Seller may deliver or cause to he delivered true and correct copies thereof, or, with
respect to a lost mortgage note, a lost note atfidavit executed by the Seller or the
originator of such Mortgage Loan.

{Unless otherwise required by Fitch or S&P, assignments of the Mortgage Loans to the
{rustee (or its nominee) will not be recorded in any jurisdiction, but will be delivered to
the Trustee in recordable form, so that they can be recorded in the event recordation is
recessary in connection with the servicing of a Morgage Loan.*®

Larace Supplemental Prospectus at 3-54 {emphasis added).”’

Sale Agreements. [ ar 193, 189,

"5 The Supplemental Prospectus makes only one exception to this requirement, not applicable here. Thig
sxception i3 for mortgage loans recorded m the name of Mortgage Electronic Registration Systerns, [no. CMERS™
or its desigoes, 1t winch case all that was required was “2l} actinns 25 are necessary o cause the Trust to be shown
45 the owner of the related Mortgage Loan on the recards of MERS for purposes of the systermn of recording transfers
rf benefivial ownership of mortgages maintained by MERS.” Larace Supplemental Prospectus at 8-54,

o the Pooling and Servicing Agreement required the Depositor {4sset Backed Funding Corporation), at the
time of the execution and delivery of that agreement, 1o provide the Trustee {Wells Fargn) “the original Mortgage
with evidence of recording thereon,” “an onginal Assignment of Morgage (which may be in blank), i Jore and
substance aceeptable for recording,” and an original copy of mny mtervening assignment of morigage showing a
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Despite the requirement in both Jbanez and Larace for an assignment of the mortgage to
the trusts in recordable torm at the time the loans were transferred to the trusts, no such
assignments were made. As the collateral files for both loans reveal, the only mortpage
assigniments executed prior to the foreclosure sales were the one from Rose Mortgage to Option

.{'}nc (in fhanez) and the inetfective blank mortgage assignments by Option One (in both /baner
and Larace). Thus, at the time the foreclosure sales were noticed and conducted, the notes
{endorsed i blank without recourse and thus “bearer paper”™) were held by the plaintiffs, but the
mortgages securing those potes were both still held by Option One (as Originator).

At some point (the record does not indicate when) both the /banez and Larace loans
became delinquent and a new entity (Fidelity National Foreclosure and Bankruptey Sclutions)
{"Fidelity”} became involved. On Aprl 10, 2007, purporting to act on behalf of Option One in
Option One’s capacity as the Servicer of the toan,” Fidelity sent an email with an atfached pidf

referral package™ to the plaintiffs’ counsel (the Ablitt law firm) with instructions to bring a

cmmpl{.te ehain of assignments” for cach and every loan, Larece, Pooling and Servicing Agreement at Art. I1, § 2.1
(s}, (1} & (tv) {Oct. 1, 2005} (emphasis added). The same provisions appeas in the Murtgage Loan Purchase
Agreement i identical language. Mortgage Loan Purchase Agreement at Art. I, § 2.02 {5, (i) & (iv)} (Oct. 1,
20053 As noted above, & blank mortgape assigament i3 neither recordabls mor & fective in Massachusetts. Thus, the
agsignrnent required by these agreements was one from the helder of the mortgage directly and explicitly to the treast,
with the trust’s nane, business address, and mailing address or post office address either contained or endorzed on
the assignment. G c. 183, § 5C.

A [saythish lSLd on the affidavits of Walter Porr, e in which he claimed that the fomcl{)mre. referrals in
both /banez and Larace came “from Option One Mortgage Corporation” sven thoogh the documents he attached
and/or referenced in support of that statement came from Fidelity, [banez, AfF. of Walter Porr, Jr. {Jan 30, 2009
Larace, Aff. of Walter Porr, Jr. (Feb. 2, 20093, That the foreclosure instructions in both franez and Larace were
given on bebalf of Option One in its capacity ag the Servicer of those lcans and ror for Option One as the “holder of
the mortigage” (Unginator) is clear from both the referral documents themselves and the afdavits filed at the
Hampden County Registry of Deeds in conuection with the subsequent foreciosurs sales, See Baner, Aff, of Cindi
kilis (May 7, 2008} (submitied to the Registry for Option One “as attorey in fact for U5, Bank National
Association, as Trustee for the Structured Asset Securities Corporation Mortgage Pass-Through Certificates, Series
2006™, Ihanez, Massachusetts Foreclosure Dead By Corporation (May 7, 2008} {signed by Mz, Ellis for Option
One ag “attorpey in foct” f()r U.S. Bank™y, Larace, Power of Attorney (May 7, 2008) (sipned by My. Eilis and
referring to Option One a3 “attormey i fact for Wells Fargo™). Indeed, at orel argument, the plaintiffs’ attomney
stated that the foreclosure referrsls came from “the loan servicers.” Statement of Walter Pory, Tr. at oral argument
{Apr. 17, 2009},

e the record does not include 5 copy of the referral package, so its contents {most of which are cryptically
desoribed a3 “sorcen prints”) are unknown. fhanez, AL Gf Walter Porz, Jrat Bx. A (Jan, 30, 2009),

is




foreclosure action 2gatast Mr. lanes and his property “in the name of 113, Mank National
Agsociation, ag Trustee for the Stroctured Asset Securities Corporation Mottgage Pass-Through
Certiticates, Serteg 2006-2.7 [harez, Aff. of Walter Porr, Jr. at Fxs. A-C (Jan. 30, 2069 On
Apnl 12,2007, again purportedly on behalf of Option One in Option One’s capacity as the
Servicer of the loan,” Fidelity sent a similar email and pdf referral package to Ablitt with
mstructions to commence a foreclosure action against the Laraces and their property “in the
name of the investor below: Wells Fargo Bank, N.A, as Trustee for ARFC 2005-0OPT1 Trust,
ABFU Asset-Backed Certuficates, Series 2005-OPT1,” with the representation that the Larace
mortgage was “currently held™ by Wells Fargo.™ Larace, Aff. of Walter Porr, Ir. at Ex. A (Feb.
2, 2000,

The Ablitt firm then filed a Servicemembers’ Complaint against Mr. Ibanez, naming 1/.S.
Bank as the plaintiff under the representation that .S, Bank was “the owner {or assignee) and
holder of a mortgage with a statutory power of sale given by Antonio Thanez to Rose Mortgage,
Ine.” Complaint to Foreclose Mortgage, Land Court 07 Misc. 345456 {Apr. 17, 2007). As noted
above, this was incotrect. Option One was that holder. The Notice of Mortgagee's Sale of Real
Estate, published on June 14, 21, and 28, 2007 for a foreclosure sale on Fely 5, 2007, stated that
1J.5. Bank was the “present holder” of the /banez mortgage. As noted above, this was incorrect,
Option One was that holder. The /barez sale was conducted 1 the rame of 1.3 Bank 115
Rank was the only bidder, and the “foreclosure deed” executed ten months later named UJ.S.

[3ank as the grantor pursuant to that sale.¥ Massachusetts Foreclosure Deed By Corporation

@ Sve . 38, supra.

H Again, the record does not incinde a copy of the referral package, 30 its contents {(most of which, again, ars
desenbed as “sereen prints) are unknown, farace, AfF of Walter Porr, Jr. 2t Fx, 4 {Feb. 2, 2069},
e 1.5, Bank bought the property for $54,350, which was $16,937.27 less than the pirported amount of the

outstanding loan ($110,78727) {leaving Mr. fhanez Hable for that deficiency} and 316,650 £15%) less than the
bank’s calewlation of the property’s actual market value ($111,000). Banez, Complaint at 3,93, AT of Walter
Porr, Jr. at Bx. G {Tan, 30, 21009).
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(May 7, 2003). Tthere was no mention or suggestion i 2y of these documents that 1S, Bank
was proceeding to foreclose the mortgage on behalf of anyone other than itselll An assigmment
of the [banez mortgage to U3, Bank from American Home Mortgage Servicing, Ine. as the
purported “successor in interest to Option One Mortgage Corporation™ was not executed until
September 2, 2008, fourteen months affer the foreclosure sale and over three months after the
recording of the foreclosure deed.”

The Ablitt firm brought a Servicemembers’ Complaint against the Laraces, naming Wells
Fargo as the plaintiff under the representation that Wells Fargo was “the owner (or assignee) and
holder of a mortgage with a statutory power of sale given by Mark A. Larace and Tammy L.
Larace to Option One Mortgage Corporation.” Complaint to Foreclose Mortgage, Land Court 07
Mise. 346369 {Apr. 27, 2007). As noted above, this was incorrect. Option One was the holder.
The Notice of Mortgagee’s Sale of Real Estate, published on June 14, 21, and 28, 2007 for a
foreclosure sale on July 5, 2007, stated that Wells Fargo was the “present holder” of the Larace
mortgage. As noted above, this wasg incorrect. Option One was the holder. The Larace sale was
conducted in Wells Farge’s name, Wells Fargo was the only bidder, and the “foreclosure deed”

executed ten months later named 1.S. Bank as the grantor pursuant to that sale.™ Massachusetts

“ Tt is not clear rom the record if American Home Mortgage Servicing, Ine. was, in fact, the “successor in
interest” to Option Coe’s interast in the mortgage (as Originator) and thus able 1o make a valid assigament of that
interest. 1t may have been Option One’s successor ag the Servicer of the loan for 118, Bank, but the two are not the
same. Se far as can be discerned from the record and a review of corporate filings at the Massachusetts Secretary of
State’s office, Option One ceased active operations in early 2008 (it withdrew its corporate registration in
Massachusetts in July of that year) and American Home Mortgage Servicing {a newly-formed carporation,
previousty named AH Mortgage Acquisition Co., fnc.) purchased some of Uptien One’s assets, but apparently not
all and (so far a3 the record shows) ondy Option One’s Servicing contracts. See Larace, AfE of Michelle Halyard
(Fun. 4, 2009} {describing American Home as "o [not the] successor nn interest to Option One Martgage
Corporation’s Loan Servicing operations” {ermphasis added)). The ssset purchase agreement has not been produced,
30 it 13 impossible to defermine if Option One’s interest (a the [haner mortgage was among the assets purchased by
Amercan Home.

= Wells Fargo bought the property for $120,397.03, which was purportedly the amount of the outstandiag
tean, “plis sl outstanding fees and cosw™ (7 2., [eaving no deficiency owed), but $24,602.97 {179%) less than the
baak’s caleulation of the property's actual market valvue (§143,000), Larace Complaint at 3,4 3; Aff of Walter
Porr, Ir. at Ex. E (Feb. 2, 2009).
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Fareclosure Deed By Corporstion (May 7, 2008). As i /banez, there was no miention or
on behalf of anyone other than itself. An assignment of the Larace mortgage to Welis ¥ argo
{rom American Home Mortgage Servicing, Tne. as the purported “successor in inferest to Optiog
Cne Mortgage Corporation” was not executed until September 2, 2008, fourteen months after the
foreclosure sale and over three months after the recording of the foreclosure deed
Analysis of the Newly Supplemented Facts
The Plaintiffs Were Not the Present Holders of the Mortgage at the Time of the Notice and Sale
To the extent the plaintiffs and their supporting amici request that 1 reconsider and

reverse my previous ruling that the foreclosing party is statutorily required to he the “present
holder of the mortgage” at the time of the notice and sale (1., that post-sale mortgage
assignments to the successful bidder, even if backdated, do not suffice), [ decline. My reasons
are explained in my previous Memorandum and [ reaffirm thein again. ’ The statute’s commands
are clear, the plaintiffs’ own securitization documents show that they knew of those
requirements, and if they failed to fullow them, the responsibility for the consequences is theirs,
Martha's Vineyard Land Bank Comm'n v. Bd. of Assessors of West Tisbury, 62 Mass. App. Ct
25, 27-28 (2004) (“Where the language of a statute is clear and unambiguous, it is conclusive as
to legislative mtent and the courts enforee the statute according to its plain wording, which we
are constrained to tollow so long as its application would not lead to an absurd result. When a
statute speaks with clarity to an issue, judicial inquiry into the statute’s meamng, in all by the
most extraordinary circumstance, fs finished.” (internal citations and quotations omitted)).

If they believe a change is warranted 10 reflect “industry standards and practice,” they

as Aguin, it is not clear from the record if American Home Mortgage Servicing, Inc. was in fact the “sucnessor
o mterest” to Option One’s uiersst in the mortgage (as Originator} and thus able o make 1 valid assisnment of that

interest. See n 43, supra.



must seek that change from the legislatare. | note, howaover, that if thase “standards and
practice™ have browght us to the present situation (see, e z., Chairman Ben Bernanke, Fiancial
Innovation and Consumer Frotection, speech at the Federal Reserve System’s Sixth Biennial
Community Affairs Research Conference (Apr. 17, 2009); R. Posner, 4 Failure of Capitalism:
The Crisis of 08 and the Descent Into Depression (Harvard University Press 20093}, “we should
learn something from that experience.” Korematsu v. United States, 323 U.S. 214, 242 (1944)
{Jackson, J., dissenting).

Perhaps inrecognition of this, the plaintiffs argue that they were the “present holder of
the mortgage” or, for statutory purposes, should be deemed to be because they possessed the
note, a blank mortgage assignment, and a series of off-record agreements hy which they were
entitled to (and should have received) a mortgage assignment in recordable form. That argument
fails as well, for two reasons,

First, i, as here, the power being exercised is contract based, the party seeking to
exercise it must be authorized by that contract. See Roche v. Farnsworth, 106 Mass. 509, 513
(1871} (“"power must be executed in strict compliance with its terms™). Here, the only entities
authorized by the mortgages (o axercise the power of sale contained therein are the original

mortgagees and the valid assignees of those mortgagees.™ The plaintiffs were neither at the time

* The only person suthorized by the fbaner morlgage o invoke the power of sale is the “Lender,” defined in
the mertgage as Rose Morigage, Inc. in iis capacity as mortgages. Jbanes Mortgage at 11, 22, 1, Definition (C).
Thus, in full accordance with Massachusetts law (see lhanez Mortgage at 9, § 16, governing law is “federal law and
the law of the jurisdiction in which the Property is located”), the mortgage authorizes only the mortgages or a valid
assignes of the mortgagee to invoke the statutory power of sale. See Lamson & (o v, Abrams, 305 Mass. 238, 242
(1941} {assignee of properly-assigned morigage succeeds fo all of the mortgagea’s rights in the property, leaving the
assignor with none). This does nef mclude a person or entity which only helds the note, See hanez Mortgage at 7,
third il paragraph {distinguishing between “Lender” and “any purchaser of the Note™), Making this sven more
crystal clear i¢ the mortgage's reference to the power of sale as the statutory power of sale (Jbanez Mortgage at 11, §
22), which can be taveked only by “the mortgagee or lis executors, administrators, successors or assigns.” G.L. c.
183, § 21
The same is tme of the Larace morigage. Only the original mortgagee or the valid zssignee of the
mortgages can act under the power of sale. “Lender” s defined ag Option One Mortgage Corporation. Larace
Mortgage at 1. The law that governs the mterpretation of the mortgage is “federal law and the law of the jursdistion

o]
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zhove, there had never heent @i ass gurnent of the

s pofree and wale
mortgage o twnz. The blank mortgage assignments they possessed transterred nothing,

Second, in Massachusetts, a mortgage is 1 conveyance of land. Nothing is conveyed
unless and untsh ity validly conveyved. The various a gresments between the ccuritization
entities stating that each had 2 right to an assignment of the mortgage are not themselves an
assignment and they are certainly not in recordable form.*” At best, the agresments gave those
entities a right to bring an action to gef an assignment. But actuaily holding something and
huving only the right to be its holder are two very different things. To obtain a mortgage
assignment you do not actually possess presumes, at the least, that you have a demonstrable right
to getit, that you will be able to Jeternine the entity that validly holds the mortgage you nead
assigned (not always casy when all previous assignments have not been recorded at the
Registry),*® that that entity will still be operational* that it will be able to find the relevant
paperwork, that it wall have someone with authority to execufe the relevant paperwork, and that it
will be able to do so in a timely fushion. These presumptions are not always accurate. Seen. 21,
supra. As noted above, even the plamtiffs, armed with all their contractual nights, knowledge,
and {presumably) access to the relevant files and authorized persons, took fen months in fhanez,

and fourfeen months in Larace, to get actual mortgage assigiments in recordable form. And

i which the Property 1z located,” e, Massachusetts, Lorace Mrrgage at 4,915, The assigns that are benelitad by
the covenanis and ayresments in the roortgage (Larace Morlgage at 4, 9 12) are thus Hmited tn the ASSIENS
recogrized by Massachusetts faw (f 2., valid agsignees of the mortgage), And the power of sale in the morgage is
identified ag the starory pawer of sale (Larace Mortgage at 5, 921, which, as noted above, can only be invoked

by “the mortgages or his executors, administrators, successors or assigns.” (L.L.c. 133,821,

¢ ft is also maportant to note that, at every step in the securitization process, the contractual right o
immediate ransfer of 4 mortgage assignment in recordable form was breached. See discussion at 121 B, supra.

1 An assigiment simply fom the last assignee af record may not be sufficient. That assignee may have
previously assigned the moertgage ia an offrecord tramsaction mnd that off record asstgnment may be recorded feven
if erroneously) while you are wassing for yours to be processed —a process that the plamirtfs’ connse! conceded
currently takes spywhere fom “two to three wonths™ 1o “as fong a5 ten to twelve as is observed in seme of thegs
cases. Amd quite frankly, who knows why.” Staterment of Walter Porr, Ir. st oral argument (Apr. 17, 2009, 1f 30,
you would need to pursue an assignment from bt enfity, with aszoeiated additional potential problems and delay.
” As noted above, Lehman Brothers and its subsidiaries arz currentdy i banknuptey and Ootisn One has

ceasad operations.

I
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even tose assignments may be problematic.”

The plaintiffs make much of the fact that they were the Lolders of the nofe at the time the

foreclosure sale was noticed and conducted. But even 3 valid transfer of the note does not
automatically fransfer the mortgage. “[TThe halder of the mortgage and the holder of the note
may be different persons.” Lamson, 305 Mass. at 245, The holder of the nofe may have an
equitable right to obtain an assignment of the mortgage by filing an action in equity, but that is
all it has. Barnes v. Boardman, 149 Mass. 106, 114 (1889). The mortgage itself remaing with
the mortgagee (or, if properly assigned, its assignee) who is deemed to hold “the legal title in
trust for the purchaser of the debt” until the formal assignment of the mortgage to the note holder
o1, absent such assignment, by order of the court in an action for conveyance of the mortgage.
Id.; see also Eno & Hovey, § 9.49 at 299 and cases cited therein. But, as noted above, the right
to get something and actually having it are two different things. When a bidder goes to a
toreclosure sale, he or she is promised and expects to get a conveyance of the property. A bidder
does not expect to purchase the right o a potential lawsnit, which will only entitle him or her to
actually obtain the property if such lawsuit is successful. > G.L. c. 244, § 14 recognizes this, and
timits the right of foreclosure by sale to “the mortgagee or person having his [the mortgagee’s]

estate in the land mortgaged,™* <3 person authorized by the power of sale,™* and the duly

o See 0. 43 & 45, supra.
a This iz why G.L. c. 244, § 14 requires the foreclosing party to be in possession of a valid assignment of the
mortgage m recordable form at the time of notice and sale. Without the ability to “go to record” immediately, (he
title ig i doubt and potential bidders cannot help but be chilled. To say that bidders are absolutely confident that the
foreclosing party will be able to produce the requisite assignment at some point and they are not deterred in the
slighfest by the prospect of delays of up to fourtesn months 1o do 50, is to ignore reality. (L. ¢ 244, § 14, with itz
mandate for clarity, permits no mich assumptions. Bottomly, 13 Mass. App. Ct, at 483-84 (statute requires strict
compliance). The legislature has not forgotten that 2 person’s home, his or her equity in that home, and the potendal
of thousands of dellars in avoidable deficiency debt are at stake,
# The original satutory language, making shsolutely clear ihat the phrase “or person having lis estate i the
land mortgaged” refers to tha mortgogee’s sstate in the land, was the following:
In all cases, in which a power of ale is contained in 2 mortigage deed of real property, the mortgages, or
my person having his sstate therein, or in or by such power suthorized o act in the premises, may, upon a
breach of the condition thereof, give such notices and do all such acts as are anthorized or required by such

24




avtharized altorney, lezal guardian, o conservator of such morfgagee or person “acting in fhe
rame of such mortgagee or person.” G.Lo ¢ 244, § 14, The words “having his estate in the land
mortgaged” make clear that the assignment required (exactly as required by “title theory” case
faw} 13 8 valid conveyance of the mortuagee’s interest in the land with all the “deed”

requirements that that entails.

The Plaintiffs ' Foreclosures Did Not Become Valid Because They Purportedly Were
“Authorized” By the Actual Mortgage Holders

The plaintiffs’ fallback argument ~— that their foreclosures were valid hecause they were
done at the direction of the actual mortgage holder (Option One) - also fails, for two reasons.

Furst, the direction did not come from Option One, but rather from another entity
(Fidelity) acting for Option One in its capacity as Loan Servicer. There is nothing in the record
that shows Fidelity’s capacity to act for Option One generally (and, more specifically, as.
Originator and holder of the mortgage) and certainly nothing that shows it had any authority to
order the disposition of Option One ‘s assets. This is no mere technicality. It should never be
forgotten that the subjects of these purported directions were interests in land, with all the proofs
and safeguards that that necessarily entails. See, e.g., G.L. c. 259, § 1 (statute of frauds),

Second, and most importantly, G.L. ¢. 244, § 14 requires complete transparency. See,
e.g., Roche, 106 Mass. at 513 (“These are obscurities that are inconsistent with the degree of
cleamess that out to exist in such an advertisement.”™). What is at stake is of utrmost importance

and fmality - the complete extinguishment of a person’s rights n his or her property (oflen the

Q"]\Wﬁr, .
StOI8S7, ¢ 220,
>3 As previously noted, the only person authorized by the harer morigage ko invoke the power of sals is the
P y P Y 4 p

“Lender” (Mortgage at 11, % 223, defined in the mortgage as Rose Mortgage, Inc. in fts capaeity ag morigages
Mortgage at |, Definstion (C)). Thus, in full accordence with Massachuserts law {see Mortgage at 9, ¥ 14,
governing law g “federal law and the law of the jurisdiction in which the Property is located™, the mortgage
suthorizes only the mortgagss or a valid assignee of the mortgages i nvoke the stamitory power of sale. This does
rot mclude 2 person or entity which only holds the note. See Mortgaga at 7, third 81l paragraph (distinpuishing
between “Lender” and Vany purchaser of the Note),



home where that person and his or her family live) and the transfer of those i shts to someone
who wunts (and is entitled) to complete assurance of good title to that property so that he or she
can live there without concern. Thus, when a foreclosure is noticed and conducted for one party
by another, the name of the principal must be divclosed in the notice. G.L. c. 244 8 14 Here,
the plaintiffs were explicitly represented to be the “present holders of the mortgage™ and the sale
was conducted in reliance on that representation, They cannot now claim to have been
something else. As Rottomly v. Kabachnick, 13 Mass. App. CL. 480, 483-484 (1982) and
McGreevey v. Charlestown Five Cents Savings Bank, 294 Mass, 480, 484 (1936) make clear,
G.L. c. 244, § 14 requires strict compliance and a failure to do so means that the foreclosure 15
invalid.
Conclusion

'T’h:a issues in this case are not merely problems with paperwork or a matter of dotting "y
and crossing t's. Instead, they lie at the heart of the protections given to hormeowners and
borrowers by the Massachusetts legislature. To accept the plaintiffs’ arguments is to allow them
to take someone’s home without any demonstrable right to do so, based upon the assumption that
they ultimately will be able to show that they have that right and the further assumption that
potential bidders will be undeterred by the lack of a demonstrable legal foundation for the sale
and will nonetheless bid full value in the expectation that that foundation will ultimately be
produced, even if it takes a year or more. The law recognizes the troubling nature of these

assurnptions, the harm caused if those assumptions prove erroneous, and commands otherwise.
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For the foregoing reasons, the plamtiffs’ motions w0 vacate the Judgrnent in these cases
are DENTED.
S0 (TRDEREI},

Byt ?1;.? gourt (L 53[1
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Dated: 14 October 2009
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Effective:{See Text Amendments)

Massachusetts General Laws Annutated Currentness
Part HE Counts, Judicial Officers and Proceedings in Civil Cases (Ch, 211-262)
“d Title 1H. Remedies Relating 0 Real Propenty (Ch. 237-245)
“# Chapter 244, Foreclosure and Redemption of Morgages iRefs & Annos)
=+ § 14, Foreclosure under power of sale; procedure; notice; form

The mortgagee or person having his estate w the land morigaged, or a person authurized by the power of sake, or the
attorney duly authorized by a writing under seal. or the legal guardian or conservator of such mortgagee or person
acting in the name of such mongagee or person, may, upon breach of condition and without action, do all the acts
authorized or required by the power; but no sale under such power shall be effectual 10 foreclose a mortgage, unless,
previous 1o such sale. notice thereot has been published ance in cach of three successive weeks, the first publication
uy be pot less than twenty-one days before the day of sale. in a newspaper. if any. published in the town where the
land ligs or in a newspaper with general circulation in the 1own where the lund lies and notice thereof has been sent
by registered mail to the owner or owners of record of the equity of redemption as of thirty days prior (o the date of
sale, said notice to be mailed at least fourteen days prior o the date of sale 1o said owner or vwners 1o the address set
forth in section sixty-one of chapter vne hundred and eighty-five, if the land is then registered or, in the case of un-
regastered land, to the last address of the owner or owners of the equity of redemption appearing on the records of
the holder of the mortgage, if any. of if none. to the address of the owner or owners a5 given on his deed or on the
petition for probate by which he acquired title, if any. or if in either case no address appears. then to the address 1o
which the tax collector last sent the tax hill for the morfgaged premises to be sold, or if no tax bill has been sent for
the last preceding three yeurs, then to the address of any of the parcels of property in the name of said owner of re-
cord which are 1 be sold under the power of sale and unless a copy of said notice of sale has been sem by registered
mail to all persons of record as of thirty days prior o the date of sale holding an interest in the property junior to rhe
morigage being foreclosed, said notice to be mailed st least fourteen days prior to the date of sale (0 each such per-
son at the address of such person set forth in any document evidencing the interest or to the tast address of such per-
son known t the mortgagee. Any person of record as of thirty days prior to the date of sale holding an interest in the
property junior w the mortgage being foreclosed may waive at any time, whether prior or subsequent w the date of
sale, the right to receive notice by mail to such person under this section and such waiver shall be deemed to consti-
tute compliance with such notice requirement for all purposes. If no newspaper is published in such town, or if there
is ne newspaper with general circulation in the town where the land lies, notice may be published in & newspaper
published in the county where the land lies, and this provision shall be implied in every power of sale morigage in
which it is not expressly set forth. A newspaper which by its title page purports to be printed or published in such
town, city or county, and having a circulation therein, shall be sufficiem for the purpose.

The following form of foreclosure notice may be wed and may be altered as circumsiances reguire: but nothing
herein shall be construed o prevent the use of other forms.

eForm.)
MORTGAGEE'S SALE OF REAL ESTATE.

By vutue and i execution of the Power of Sale contained in a certain morigage given by ... o . dated
......... and recorded with
............................ O OO PPV SU RS ST SUUUURVUSURUUOVUUURPUURNOON - s - SN =75 1 SURE

€ N0 Thomson Reuters. No Claim w Orig. US Gov, Works,



MG A 2K § 14 Page 2

Page e of which mortgage the undersigned is the present holder, ... .
{1 by assignment, or in any fiductary capacity, give reference.)

for breach of the conditions of sawd mortgage and for the purpese of foreclosing the same will be sold at Public Auc-
tionat ..o oclock, Mo oonthe day of .. AD Unsert year), ... o Aptacey oall and singalar the
premises described in said mortgage,

¢ case of partial releases, state exceptions.)

To wit: “tDescription as inthe morrgage, mchading all references to tile, restrictions, encumbrances, eic_. 45 made in
the mortgage )"

Terms of sale: (State here the amount, if any. to be patd w cash by the purchaser at the time and place of the sale,
and the time or times for payment of the balance or the whole as the case may be.}

Oither terms to be announced af the sale.

(Sizaed) Present holder of said mortgage.

A notice of sale in the abave form, published n accordance with the power in the murtgage and with this chapter,
wgether with such other or further notice, if any, as s required by the mortgage. shall be a sufficient notice of the
sale: and the premises shall be deemed 10 have been sold. and the deed thereunder shall convey the premises. subject
1w and with the benefit of all restrictions, easements, improvements, outstanding tax titles, municipal or other public
raxes. assessments, liens or claims in the nature of ens, and existing encumbrances of record created prior to the
mortgage, whether or not reference o such resmictions. casements, improvements, fiens of encumbrances is made in
the deed; but no purchaser at the sale shull be bound w complete the purchase i there are encumbrances, other than
those named in the mortgage and included in the notice of sale, which are sot stated at the sate and included in the
auctioneer's contract with the purchaser.

CREDIT(S)

Amended by SUTYTS. ¢ 342501977, ¢ 629 S0 980, ¢ 3R § 20 Se 1981 ¢ 247 SL 1981, ¢ 795, § T S0 1991 ¢,
137,85 4,5, 501992, ¢ 283501992, ¢ 287 St I99K, ¢ 463, § 151

Current through Chapier 19 of the 2016 2nd Annual Sess,
<) 2016 Thomson Reuters.

END OF DOCUMENT

© 2010 Thomson Reuters., No Claim o Orig. US Gov, Works.
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INITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

ELLIOTT S. SAFFRAN
Appellant
V. Cage HNo. 4:07-CV-40257-PBS

NOVASTAR MORTGAGE, INC.
Appelles

S e ot et e e

ORDER RE: EMERGENCY MOTION FOR STAY PENDING APPEAL

October 18, 2007
Saris, U.5.B.J.
I. INTRODUCTION
Prg ze Appellant Elliott $. Saffran, who has filed for
Bankruptcoy protection under Chapter 13, seeks emergency relief to
stop a foreclozure on his home. After hearing and a review of
the submissicons, I PENY the Emergency Motion for Stay Pending
Appeal.
II. BACKGROUND
The reccrd before the Court contains evidence of the
following facts:
1. The Mortgage
Appellee, HNovastar Mortgage, Inc., is the holder of a
promissory note in the original principal amount of $420, 000,00,
datred June 27, 2008, which Mr. Saffran executed and delivered to
Novastar. To¢ secure the Note, Mr. Saffran executed and delivered

a mortgage on his home at 26 Debbie Lane, Milford, Massachusetts



to Mortgage Electronic Registratlion Systems, Inc. {“MERS”"), as
*nomines” for Novastar, 1n the amocunt of 3420,000.068. The
mortgage was recorded in the Worcester County {(South District:
Registryy of Deeds in Book 39320 at Page 5%. The mortgage grants
MERS, as Novastar's nominee, the power of sale, and also provides
Novastar, as the Lender, with the power to invoke the statutory
power of sale. The mortgage states: *If the default is not
cured on or before the date specified in the notice, Lender at
its option may require immediate payment in full of all sums
secured by this Security Instrument without further demand and
may 1invoke the STATUTORY POWER OF SALE and any other remedies
permitted by Applicable Law.” The mortgage alsc epnables
Novastar, asg Lender, to “do and pay for whatever is raasonable or
appropriate to protect Lender’s interest in the Property, and
rights under this Securlity Instrument,” including appearing in
court 1f there is a legal proceeding that may significantly
affect Novastar's interest in the mortgaged property. Novastar
also maintains a number of otcher rights under the mortgage; for
example, if the mortgaged property is sold without Novastar’s
prior written consent, Novastar may require immediate payment In
fuli of all sums secured by the mortgage.

Mr. Saffran last made payment to Novastar on September 29,
2006. The total amount of payments past due is $44,192.40. As a
regult of Mr. Saffran’s faillure to make payments after that date,

Novastar decided to initiate foreclosure proceedings.

2




Portions of the recovd regarding the foreclosure process ars
unclear. As part of its routine practice in preparation for
foreclosure, Novastar reguested that MERS assign the mortgage to
Novastar. Novastar asgerts that the mortgage was assigned by
MEREZ2 to Novastar on February 5, 2007, but then states that an
asgignment of the mortgage was intended to be executed with the
foreclosure deed, reciting the actual date of the assignment and
transfer of the mortgage. 7To confuse things further, the
asgignment provided to the Court was dated October 8, 2007 with a
purported retroactive effective date <f February 5, 2007. This
assignment and transfer has not been recorded in the Registry of
Deeds. Novastar's foreclosure counsel filed a complaint in the
Massachusetts Land Court identifving Novastar as the holder of
the mortgage on February &, 2007. On March 12, 2007, Novastar’s
foreclosure counsel zcheduled a foreclasure sale for April 26,
2007 and published advertisements of the sale stating that
Novastar was the holder of the mortgage.

2. The Bankruptcy

Presumably in response to the impending foreclosure,
Appellant, Mr. Saffran, filed for protection under Chapter 13 in
the United States Bankruptcy Court for the Districr of
Magsachusetts [Worcester) on April 23, 2007. HNovastar moved for
relisi from the automatic stay on June 18, 2007 and the

Bankruptcy Court entered an order allowing Novastar’s motion for

dnd



relief from the automablic stay on July 24, 2007,

After Novastar was granted stay relief, Novastar's
foreclosure counsel rescheduled the foreclosure sale and this
time identified MERS as the holder of the mortgage in the notices
and publications published ln connection with the rescheduling of
the foreclosure sale. This foreclosure sale has since been
cancelled. {Counsel now states that the foreclosure notices done
in the name of MERS, not Novastar, were in error.)

Mr. Baffran reguested that the Bankruptoy Court reconsider
and reinstate the automatic stay, but the Bankruptcy Court
declined to do so, denying Mr. Saffran’s wotion on August 21,
2007, Mr. Zaffran appealed the Bankruptcy Tourt’s orders
granting relief from the stay and simultanecusly filed an
emergancy motion for stay pending appeal. On August 31, 2907,
the Bankruptcy Court denied Mr. ZSaffran’'s emergency mobion. Mr.
Saffran filed his Emergency Moticn for Stay Pending Appeal with
this Court on October 2, 2007.

III. DISCUSSION

1. Standard for Stay Pending Appeal

In order to succeed on a motion for stay pending appeal, the
movant must demonstrate that: (1) there is a likelihood of
success on the merits of the appeal; (2) the moving party will
suffer irreparable harm if a stay is not granted; {3) the harm to

the moving party if the stay is not granted is greater than the




injury to the opposing party if the stay is granted; and {4) the
public interest would not be adversely affected by the issuance

of the stay. In re Mirai and Sons, Inc., 201 B.R. 23, 26 i(RBankr.

. Mags. 1296) citing In re Froment, 171 B.R. 170, 172 (Bankr. D.

Masg, 1934). My, Saffran raises three arguments to demonstrate
a likelihood of success on the merits on appeal.

First, Mr. Saffran arqgues that Appellee, Novastar, lacks
standing to seek relief from the automatic stay because MERS, not

Novastar, is the holder of the mortgage. In re Huggins, 357 B.R.

180, 184 - 85 (Bankr. D. Mass. 2006} (holding that as nominee of
the mortgage, MERS had standing to assert the mortgage rightas in
4 astay relief motion!. HNovastar ingists that it was the holder
of the mortgage when the Fforeclosure proceedings were initiated,
and that the most recent notice listing MERS as the holder was in
error. While the record is unclear as to when the mortgage was
assigned, this amblguity does not help appellant, for even if
MERS were stil. legally the holder of the mortgage in June 2007,
NHovastar had standing to seek relief from the stay. In this
case, regardless of whether Novastar technically had “ownership”
of the mortgage, Novastar retained the authority to invoke the
statutory power of sale, pursuant to Mass. Gen. Laws ch. 244, §
14, and to appear in court to protect its financial interests.

Cf. Nichols v. Cadle Co., 139 F.3d4 59, 62 (lst Cir. 1998}

{involving situation where there are “gplintered rights that,
taken together, comprise ‘'ownership’ of the mortgage”). Thus,

=

5




ragardless of whether the assignment from MERS to Novastar was in
effect in the spring of 2007, or whether the current assignment
has retroactive effect,' MNovastar had sufficient financial
interest teo have standing to seek relief from stay.

in any avent, MERS has now assigned the mortgage to Novastar
in writing; an unrecorded assignment can confer standing to

foreclose. See, =.a., Lamson & Co. v, Abrams, 305 Mass. 238,

242, 25 N.E.2d 374, 376 {Mass. 1940} {(noting that the “holder of
the unrecorded assignment was entitled to possession and to

foreclose by sale”); Provident Co-QOp. Bank v, James Talcott,

Ing., 358 Mass. 180, 188, 260 N.E.2d 903, $08 (Mass. 1970).

Second, Mr. Saffran argues that the Bankruptcy Court erred
by not giving him an evidentiary hearing, particularly with
respect to whether he has made post-petition payments ho
Hovastar. AL the Court’'s reguest, Hovastar filed an affidavit
stating that the last payment made by Appellant to Appellee was
on September 29, 2006. Mr. Saffran has provided this Court with
no contradictory evidence, despite repsated opportunities to do
SG.

Third, Mr. Saffran has argued that the order entered in the

Some courts have found attempts o make mortgage
agsignments retroactively effective unsuccessful. See, e.g9.,
Copuntrywide Home ILoans, Inc. v. Tayleor, No. 5013-2007, 2007 WL
2744892 [N.Y. Sup. Ct. 2007) (holding that, despite a purportedly
retrcactive assignment, assignee did not have ownership interest
in mortgage at time foreclosure action was commenced, as required
to Iforeclose on mortgags) .




Bankruptoy Court granting relief from the stay identifisd the
relevant property as located at 23 Debbie Lane, Milford, M,
which property, if there iz a building located at that address,
18 not owned by Mr. Saffran. The Court has determined that this
was a typographical error on the part of the Bankruptcy Court and
does not affect the validity cf the ordesr.
IV. ORDER
Mr. Saffran’s emergency motion for stay pending appeal is

DENIED.

S/PATTI B. SARIS
United States District Judge




TAB F



288 MAPRAC REBA TIT. STD. N(OL 38 Page |
281 Mass. Prac., Real Estate Law REBA T Std. Mo 58 (dth ed s

Massachuselts Practice Series T™
Current through the 2009-2010 Pocket Paris
Real Estate Law
Arthwr L. Eno, IrfFNaO] William V. Hovey[FNat ], Michael PHFNa2)

Part
L. Forms. Opinions. and Standards

Chapter
58, REBA Tiile Standards

REBA Title Standard Ne, 38. Out of Order Recording of Mortgage Discharges and Assipnments
A title is not defective by reason of;

b, The recording of a discharge executed by a Mortzagee who holds record tithe W the mortgage aotwithstanding the
subsequent recording of an assignment by the discharging Mortgagee w a third party, regardless of whether the as-
signment was dated prior. o subsequent, o the discharge;

2. The recording of a discharge execated by a Mortgagee who did not hold record title to the mortgage af the time of
the discharge, where Assignment(s) of Mortgage to the discharging Morrgagee, whether exceuted prior, or subse-
quent, o the recorded discharge, are subsequently recorded;

3. The recording of an Assignment of Mortgage exccuted either prior, or subsequent, to foreclosure where said
Mortgage has been forectosed, of record, by the Assignee, However, if the Assignment 15 not dated prior, or stated
1o he effective prior, o the commencement of a foreclosure. then a foreclosure sale after Aprif 19, 2007 may be sub-
ject to challenge iy the Bankruptey Court. seg In re Schwartz, 366 B.R. 263 (Bankr, D. Mass. 20071,

Comiments
fap Subsection | sapnuvarizes the “conclusiveness” clawse of MG.L ¢ 183, § 54,

(b} Subsection I is andy intended 1o cover the sitnation where the record plainly shows a pattern of assigaments,
ar discharges. which appear to be duted. or recorded, put of sequence.

fo} Subsection 3 is bused on Montagre v, Dawes, 94 Mass, 397, 12 Allen 397, [866 WL 4867 1 JR66), Further.
where a rote bas been iransferred to Endorsee. Endorsor holds mortgage in o Resulting Trust for Endorsee.
even if there s ng axsigiument of it. Weinberg v, Brother. 263 Mass, 61, 1680 N.E. 403 {1928). Young v. Miller,
26 Gray 152, 154118536} Purchaser of the note can thereafter enforce in equity an assignment of the mortgage.
First Nar. Bank of Cage Cod v. North Adams Hoosae Sav. Bank, 7 Mass. App. (r. 790, 391 N.E2d 689, 27
ULCC Rep, Serv. 432 (19791 Waolcon v. Winchester, 81 Muass. 461, 15 Grav 461, 4635, 1860 WL 6868 [ 1860},

€ 2010 Thomson Reuters. No Claim to Orig, US Gov, Waorks,
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8B Mass. Prac., Real Estate Law REBA Tit Std. No. 38 Gith ed.)

The subsequent vecovded assignment of mortgage has the effect of a decree in equity, confinming rights of the
rate fiolder uader the resuliing rust. It further serves oy ain estoppel by deed validating the actions taken by note
holder prior o recording of assipement. See_glso 28 Massachuseits Practice Series Park (2d ed ) § 492, Fno &
Hovevi3d ed ) § G99,

CaveaiNeither MG L. ¢ 183, 5.24 (Statutory Power of Sale) nor MG.L ¢ 244, s5. [ and 14 (foreclosures by En-
ey and Power of Sale} require vecord tide ay a condition 1o foreclosure. The Bankruptey Court for the District of
Mussachusers, fowever, in In_re Shma Schwarty, supra, held thas where the Assignment was nor signed wntif after
the foreclosure sale. the foreclosure was invalid.

CREDIT(S;

Adopted May 8. 1993 Amended May 5. 2008 to add second sentence to Subsection 3 and Caveat® Real Estate Bar
Association for Massachusetis

[FNal}] Of the Massachusetts Bar.
IFNa ] Of the Massachusetts Bar,

IFINa2| Of the Massachusefts Bar.
Westlaw, @ 2010 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Z8B MAPRAC REBA TIT. 5TD. NO. 58
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HNOTICE: THIS IS AN UNPUBLISHED OPIN-
{ON.

Appeals Court of Massachusetts,
FEDERAL DEPOSIT INSURANCE CORP.. re-

and NI
LEIVET,

ENT Of the New Bank of New England.

V.
Iohn H. KEFALAS ¥ & agother.™

FN2. Individually and as trustee of the John
Kefalas Reslty Trust and JRN Realty Trust.

FN3. Alice Kefalas.
No. §3-P-1325,
Feb. 4, 2005,

MEMORANDUM AND ORDER PURSUANT TO
RULE [:28

*1 in this action brought by the Federal Deposit In-
surance Corporation (FDIC), w s receivership ca-
pacity. to collect on a debt doe and owing the Bank
of New England (BNE}, we consider the defendanis’
appeal from a judgment of the Soperior Court. The
defendants primarily chatlenge the allowance of the
FDIC's mation for partial summary judgment on
counts | and IF, and the judge’s refusal 1o reconsider
that rufing after the remaining claims were tried.

Background. In December of 1988, the BNE loaned
defendant John H. Kefalas: as rrustee of the John H,
Kefalas Realty Trust, $2 muthion. Kefalas, as trustee,
executed a demand note that was secured by both his
personal guaranty and a secomd mortgage on an
apartment complex in Lowell. Massachusetts (the
property) owned by the trust. In June of 1990, after
attempts to restructure the loan were unsuccessful,
Kefalas failed to meet BNE's demand for payment in
full, and ceased making any payments on the loan.
BNE began foreclosure procesdings on the mort-
saged property the following September. It took pos-

session of the property on December 3, 1990, and, on
January 2, 1991, gave notice to Kefalas, by centified
matl, of s intent to foreclose the mortpage on the
property.

On January 6, 1991, the compiroller of the currency
of the United States declared BNE msolvent and
praced it under the receivership of the FDIC. On that
day, the FDIC transferred substantially alf of the as-
sets of BNE, including the Kefalas note, guaranty,
and mortgage. 10 1 “bridge bank.” the New Bank of
New Hnglind (NBNE). On January 7, 14, and 21,
1991, NBNE published notices in the Lowell Sun
newspaper that the property would be sold ar public
auction on February 5, 1991, listing "BNE" as the
meortgage holder, NBNE was the high bidder at that
sale, purchasing the property for seventy percent of
the apptaised value of the property. After the pro-
ceeds of the sale were applied tw the ouistanding
debr. there remained a substantial deficiency.

On October 73, 1991, the FDIC brought this action,
seeking 0 recover the remaining principal and inter-
est. as well ds costs and fees, and asserting clabms of
frandulent conveyance, The defendants did not dis-
pute that Kefalas had executed the demand note,
guaranty, and second mortgage. They maintained,
however, that a lending officer had promised Kefalas
orally that “{t}he demand part of the note was only a
technicality.” The defendants also contended that the
foreclosure sale was not conducted in accordance
with faw and resulted in an unduly low purchase
price for the property. In addition, they claimed that
BNE had mismanaged the property after it ok pos-
session, causing the propesty 10 lose value before the
foreclosure sale.

The judge granted the FDICS motion for partial
summary judgiment on coents 1 and IL determining
that the defendants were lable o the FDIC for out-
standing principal, accrued interest, and costs of col-
lection on the note and guaranty. Applying the doc-
trine enunciated in D'Oench, Dulmie & Co. v. Fed-
eral Deposit Ins. Corp., 315 US. 447 (1942), and
codified at 12 U.S.C. § 1823(e} {1994}, the judge
rejecied any defense predicated upon the alleged oral
assuranees of BNE's loan officer. The judge found no
genuine issue of material fact as fo the propriety of

© 2019 Thomson Reuters, No Claim o Orig. US Gov. Works,
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the foreclosure proceedings and ruled that the pur-
chase price at the foreclosure sale was not so “grossly
disproportionate as 0 suggest hat the sale was inva-
id.” The judge also concluded that uncontroverted
evidence submitted by the FDIC in support of ity
summary judgment motion established the relation-
ship berween the FDIC and the loan “beyond the ex-
istence of any genuine issue of material fact.”

*2 In two separate trials, all remaining issues were
decided. Before entry of final judgment, the defen-
danis moved for reconsideration of the grant of par-
tial summary judgment as 1o Hability on counts T and
L asserting that “new evidence” showed that the
FDIC did not possess the origimal note and goaranty,
The judge declined 10 reconsider his earlier ruling.

Discussion. This court reviews a grant of summary
judgment to determine “whether, viewing the evi-
dence in the light most favorable to the nonmoving
party, all facts have been established and the moving
party is entitled to & judgment as a matter of law.”
Augat, fne, v, Liberry Mut. Ins. Co., 410 Mass 117,
128 (194913 In doing so, we are guided by the princi-
ple that, once the moving party establishes the ab-
sence of a triable issue, “the party opposing the mo-
tion must respond and allege specific facts which
would establish the existence of a genuing issue of
material fact.” Pedervon v, Time, Inc, 404 Muass, [4,
F7 (19849, "M lere assertions of the existence of dis-
puted facts without evidentiary support cannot defeat
the summary judgment motion.” Bergendahi v. Mas-
sachuserty Elec. Co. 435 Mass App.Ct. 715, 718719
{1998). We cousider the defendants’ arouments in
light of these standards,

i. There is no merif {0 the defendants’ contention that
there were genuine issues of mraterial fact ag 1o
whether the FDIC had standing o enforce the in-
struments at issue. In its original motion papers, the
FDIC made an adequate factual showing of its right
to enforce the terms of the note and guaranty. 7 n
countering the motion, the defendants did not come
forward with any evidenace contesting the FDIC's
standing; nor did they assert their need for additional
discovery, pursuant to Rule 36(f), 365 Mass. 8324
(1974}, thereby “effectively waivfing]” the argument.
Alake v. Boston, 40 Mass App.Ct. 610, 612 (1996}
Summary judgment en the issue was therefore appro-
priate. See Kowrouvaciiis v. General Motors Corp.,
410 Mass, 706, 716 (1991 ) Mass. R.Civ P, 56(¢), 363

Mass. 824 (1974)

FN4. In dus respect, Federal Depoxit Ins.
Corp. v. Honde, 90 F.3d 606 { 1st Cir 19963,
redied upon by the defendants, s distin-
guishable, because here the I'DIC reled
upon an affidavit of 2 witness with personal
knowledge of the relevant wansactions,

Later, after the remaining issues were tried, the mo-
tion judge did not abuse his discretion by declining o
revisit his ruling, As the judge noted, the defendants
had admitted the authenticity of copies of the note
ardd guaranty. and whether the FDIC possessed the
origimal documents made no material difference,

2. We are unpersuaded that the foreclosure proceed-
ings were defective because the published foreclosure
notice tisted the mortgage holder as “BNE" rather
than as "NBNE.” Although Gi. ¢, 244, § 17B, re-
quires that the mortgagee publish notice of a foreclo-
sure sale. the statte does not provide the required
torm of notice. Cf. 146 Dundas Corp, v. Chemical
Bark, 400 Mass. 588, 593 (1987 (commenting upon
§ 14y In view of the essential purpose of a bridge
bank. which is to minimize financial disruption when
a bank fails, see Gunter v. Hitcheson, 674 F.2d 8672,
863 (1 1th Cir. 1982}, we guestion the wisdom of pre-
chuding the FDIC from completing 3 foreclosure sale
initiated by a fatled bunk unless and until the foreclo-
sure notice is republished in the name of the bridge
bank. In any event, however, we fail to see why the
change in name was significant. Compare Horomly v,
Kabachnick, 13 Mass.App.Ct. 480, 483-484 (1982)
(statatory requirement not met when pubiished fore-
closure notice tailed to list any morigage holder). The
defendant’s assertion that the difference in name may
have prejudiced the outcome of the sale iy entirely
speculative,

*3 3. We agree with the motion judge that there was
no material evidence that the amount realized from
the foreclosure sale was unreasomably low. BNE's
appratser, commenting that the condition of the exte-
vior had a “worn and unmaintained look,” mentioning
problems such as plumbing leakage. rodent infesta-
tion. and vandalism, and indicating that swenty-five
of seventy-two units were currently vacant. estimared
the fair market value of the property 1 be 32,1 mil-
Hon. The property ultimately seld for abmoest seventy
percent of that value.”™™ This ditference in purchase
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price was not a “gross inadequacy.” See Fairhaven
Suv. Bank v. Callahan, 391 Mass, 10710 1012 11984,
Even if. as the defendunts urpe, we consider the
armoupt of the preceeds together with the isting of
BNE a5 the foreclosing party, we discern no breach
of fiduciary duty that would warrant isvabidation of
the sale,

ENS. Bven if the defendants’ unsupported
estimnate of the property’s value were raken
into account, the purchase price represented
approximately sixty percent of that value,

4. The argument that Kefalas was never in default
due o an upwritten BNE policy not to call in com-
mercial loans 13, as the modon judge ruled, reacdered
ineffective by the D'Oench doctrine and its statutory
counterpart, 12 .S § 1823e), which preciude
defenses agamst the FINC based on oral agreements
thit vary the terms of a written instrument. 12’Oench,
Duftmie & Co. v. Federal Deposit Ins. Cerp., 315
118, ar 459-462,

5. To the extent that we have not specifically ad-
dressed other points made by the defendants in their
brief. they “have not heen overfooked, We find noth-
ing in them that requires discussion.” Conmonweaith
v. Domanski, 332 Mass, 66, 78 (1934,

Judgment affirmed.
Muss. App.Ct. 2005,
Pederal Deposit Ins. Corp. v. Kefalas
62 Mass. App.Cr 1121, 822 NE2d 329, 2008 WL
277693 {Mass. App.CL)
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