
________________________________ 

IN THE CIRCUIT COURT OF THE NINTH JUDICIAL CIRCUIT, 

IN AND FOR ORANGE COUNTY, FLORIDA 


SUNTRUST BANK, 

CASE NO. 2009-CA-013333-0 

PLAINTIFF, 

v. 


SCOTT SCOVIL AND LIA SCOVIL, 

ETAL. 

DEFENDANTS. 
~I 

DEFENDANT'S EMERGENCY MOTION TO CANCEL SALE SCHEDULED FOR 

AUGUST 4, VACATE FINAL JUDGMENT, AND SET ASIDE DEFAULT 


COME NOW, the Defendants, SCOTT SCOVIL AND LIA B SCOVIL by and through 

the undersigned counsel and hereby files this Emergency Motion to Cancel Sale Scheduled for 

Wednesday, August 4, 2010, Vacate Final Judgment, and Set Aside Default and states as 

follows: 

FACTS 

1. 	 This is an action to foreclosure upon real property. The Complaint was filed by the 

Plaintiff on or around April 29, 2009. 

2. 	 On or around May 1, 2009, Plaintifflssued a 20 Day Summons to Defendants Scott 

and Lia Scovil 

3. 	 A mere 6 (six) days later on or around May 7, 2009 the Summons were returned 

unserved as to the Defendants. 

4. 	 On or around May 15,2009, Plaintiff filed an Affidavit of Constructive Service 

stating in relevant part that a diligent search and inquiry has been made to discover 

the name and residence of SCOTT and LIA B. SCOVIL. 
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8. Moreover, during the pendency of this lawsuit, Defendants were renting the property 

to a tenant who was in regular communication with them. Defendants could have 

easily been located by Plaintiff by contacting the renters of the property, but no 

request of the tenants was ever made by any agent acting on behalf of Plaintiff. 

9. 	 First Attorney engaged and regular and frequent communication with the Plaintiff or 

its agents which communications Defendants reasonably believed represented a 

resolution of the issues contained within the instant lawsuit. 

10. 	 Defendants honestly believed that: (1) First Attorney was acting on their behalf in the 

instant action; and (2) First Attorney represented to them at a successful resolution of 

this case was on the horizon. 

11. 	 But for First Attorney's fraudulent misrepresentations, the Defendants would have 

adequately responded to the instant lawsuit. Therefore, the Defendants' complete 

inaction with respect to this lawsuit was one of reasonable misunderstanding on the 

part of an uninformed consumer who was relying on the representations of a member 

of the legal community which should render summary judgment at this stage proper. 

12. 	 Upon realizing that they were going to lose their home, Defendants retained the 

undersigned attorney Matthew Weidner and provided the above-referenced 

documentation and the attorney filed these pleadings with this Court within ten days 

of being hired by the Defendant. 

13. 	 The Defendant was totally unaware that the foreclosure case was proceeding against 

them, believing instead that his First Attorney was working with the lender for a 

mortgage modification and that this resolved the issues contained within the lawsuit. 

The Defendant reasonably believed that work done by First Attorney fulfilled his 



obligations to respond to the lawsuit. See the Defendant's Affidavit labeled Exhibit 

"A." 

14. 	 On August 31, 2009 the Clerk of entered a Default Judgment for the Plaintiff. The 

Court set a Sale Date of the property at issue in the instant action for August 4, 2010. 

15. 	 Your undersigned counsel has directed the defendant to file complaints with the 

Florida Bar and with the Florida Attorney General's Office to investigate the exact 

nature of the services rendered by First Attorney. Your undersigned respectfully 

requests that default and summary judgment be set aside until such time as facts 

related to this out of state lawyer's representation are fully developed. 

I. 	 SETTING ASSIDE DEFAULT AND SUMMARY JUDGMENT FOR 
IMPROPER SERVICE OF PROCESS 

16. 	 Statutes governing service of proves are to be strictly construed to assure that 

defendants are notified of the proceedings and have the opportunity to protect their 

rights. Shurman v. Alt. Mortgage & Inv. Corp., 795 So. 2d 952 (Fla. 2001); 

Shepheard v. Deutsche Bank Trust Co. Ams., 922 So.2d 340 (Fla. 5th DCA 2006); see 

also Redfield Inv. A.V.V. v. ViII. Of Pinecret, 990 So.2d 1135 (Fla. 3d DCA 2008) 

(holding that because lack of personal service implicates due process concerns, the 

plaintiff must strictly comply with the statutory requirements); Floyd v. Fed. Nat'l 

Mortgage Ass'n, 704 So.2d 1110 (Fla. 5th DCA 1998) (holding that constructive 

service statutes require strict compliance). Additionally, "[t]he failure to strictly 

adhere to the statutes' required deprives the court of jurisdiction over the defendant 

improperly serviced." Shepheard, at 343. 

17. 	 Although service of process by publication in a foreclosure action is permitted 

(Florida Statutes 49.011), a mortgage holder may only resort to service of process by 



publication "[w]here personal service of process or .... service of process under s. 

48.194 cannot be had." Emphasis added. See Taylor v. Lopez, 358 So.2d 69 (Fla. 3rd 

DCA 1978 (holding that Florida Statutes 49.021 only authorizes service by 

publication when the plaintiff cannot effect personal service on a defendant. 

18. 	 Additionally, although a mortgage holder submits an affidavit of diligent search, this 

does not end the inquiry. Shepheard, at 343. The trial court must still determine 

whether the mortgage holder actually conducted a diligent search. Redfield, at 1188. 

Giron v. Ugly Mortgage, Inc., 935 So.2d 580 (Fla. 3rd DCA 2006); Demars v. Vill. Of 

Sandalwood Lakes Homeowners Ass'n, 625 So.2d 1219 (Fla. 4th DCA 1993). 

"[W]hen a plaintiff seeks service of process by publication, 'an honest and 

conscientious effort, reasonably appropriate to the circumstances, must be made to 

acquire the information necessary to fully comply with the controlling statutes.'" 

Gans v. Healthgate-Sunflower Homeowners Ass'n, 593 So.2d 549 (Fla. 4th DCA 

1992) (quoting Klinger v. Milton Holding Co., 186 So. 526 (Fla. 1938). 

19. 	 The test that courts use to determine whether the plaintiff conducted a diligent search 

is "whether the complainant reasonably employed the knowledge at his command, 

made diligent inquiry, and exerted an honest and conscientious effort appropriate to 

the circumstances to acquire the information necessary to enable him to effect 

personal service on the defendant." Conzoniero v. Conzoniero, 305 So.2d 801. 

20. 	 In the instant case, Plaintiff failed to employ the knowledge at its disposal to make a 

diligent inquiry into the location of Defendants. The Plaintiffs Affidavit of Due and 

Diligent Search as to each defendant indicates that the attempts at service were, at 

best, grossly inadequate. 



21. For example, both Affidavit of Due and Diligent Searches provide no reference to any 

attempt to serve Defendants at a Georgia address. However, the very document that 

the Plaintiff is suing upon, the Mortgage, lists the Defendants' address as 940 

Tiverton Lane, Alpharetta, GA 30022. 

22. 	 Moreover, both Affidavit of Due and Diligent Searches state "during the 

investigation, the subjects' marital status could not be verified." However, the 

Mortgage that the Plaintiff is suing upon describes as "A MARRIED MAN JOINED 

BY SPOUSE, LIA. B. SCOVIL." Yet, the Affidavit of Due and Diligent Searches 

make no effort to find these facts out themselves. 

23. 	 Furthermore, the Defendants were renting the property out the tenants and the 

Affidavit of Due and Diligent Searches make no reference of any attempts to ask the 

tenants about the whereabouts of the Defendants at the time the lawsuit should have 

been properly served. 

24. 	 Finally, the Defendants' First Attorney was in communication with the Plaintiff in 

negotiating a short sale as of October of 2009. The Affidavit of Due and Diligent 

Search to Lia Scovil, filed on or around November 10, 2009, makes no reference to 

these communications. If Plaintiff truly wanted to ascertain the location of the 

Defendants, it needed not look further than its own correspondence with the 

Defendants. 

25. 	 It is an error to deny a motion to vacate default and final summary judgment of 

foreclosure when there was defective service of process and the mortgage holder 

failed to follow leads likely to reveal the defendant. See Shepheard, at 345 Finding 

that the default judgment entered against Ms. Shepheard was void due to defective 



service of process where the mortgage holder failed to follow leads likely to reveal 

her residence.) 

26. 	 Here, it would there was a defective serVIce of process for the reasons already 

mentioned because the Plaintiff failed to follow numerous leads would have likely 

revealed the location of the Defendants. Additionally, only 14 days elapsed from the 

date the Summons for Scott Scovil was issued and the date the Affidavit of 

Constructive Service was signed for Scott Scovil. The Plaintiff did not take the time 

or energy to make a diligent search for the Defendants. 

27. 	 A judgment against a defendant based upon improper service by publication lacks 

authority of law. Shepheard, at 345; Batchin v. Barnett Bank of Sw. Fla., 647 So.2d 

211 (Fla. 2nd DCA 1994). "Such improper service renders the judgment either void or 

voidable." Shepheard, at 345; see also Decker v. Kaplus, 763 So.2d 1229 (Fla. 5th 

DCA 2000); Reina v. Barnett Bank, N.A., 766 So.2d 290 (Fla. 4th DCA 2000). If the 

service is irregular or defective but the defendant actually receives notice of the 

proceedings, the judgment is voidable. Shepheard, at 345. Decker, at 1230. However, 

where the service of process is so defective that it amounts to no notice of 

proceedings, it is void. Reina, at 292. A void judgment is a nullity. M.L. Builders, 

Inc. v. Reserve Developers, LLP, 769 So. 2d 1079 (Fla. 4th DCA 2000) (citing 

Ramagli Realty Co. v. Craver, 121 So.2d 648 (Fla. 1960). 

28. 	 The judgment here was so defective or irregular that it amounted to the defendant 

receiving no notice of the proceedings and is therefore void and a nullity. 

29. 	 WHEREFORE. the record establishes that the mortgage company's service by 

publication was void, the Defendants prey that the court will cancel the sale 



scheduled for August 4, vacate final judgment against the Defendants, and set aside 

default. 

II. 	 SETTING ASIDE DEFAULT AND SUMMARY JUDGMENT 
PROCEDURE 

30. 	 Fla.R.Civ.P. l.SOO(a) provides that a Court may entered default: 

[w]hen a party against whom affirmative relief is sought has failed to file or serve 
any paper in the action, the party seeking relief may have the clerk enter a default 
against the party failing to serve or file such paper. 

31. 	 Under Florida law, summary judgment is proper if, and only if, based on an 

examination of evidence, no genuine issue of material fact exists and the movant is 

entitled to judgment as a matter of law. See The Florida Bar v. Green, 926 So. 2d 

119S, 1200 (Fla. 2006); Vol usia County v. Aberdeen at Ormond Beach, L.P., 760 So. 

2d 126, 130 (Fla. 2000). 

Furthermore, pursuant to Rule 1.S10 of the Florida Rules of Civil Procedure, a Court 

may grant summary judgment if, and only if, "the pleadings, depositions, answers to 

interrogatories, and admissions on file together with the affidavits, if any, show that 

there is no genuine issue as to any material fact and that the moving party is entitled 

to a judgment as a matter oflaw." Fla. R. Civ. P. l.S10(c). 

Finally, the Court must take all the facts that the non-movant states as true and must 

draw all reasonable inferences in favor of the non-moving party. See Bradford v. 

Bernstein, S10 So.2d 1204 (Fla. 2d DCA 1987); Petruska v. Smartparks-Silver 

Springs, Inc., 914 So.2d S02 (Fla. Sth DCA 200S). 

32. 	 The Court may set aside default and summary judgment under Fla.R.Civ.P. 1.500(d).' 

1 Fla.R.Civ.P. states that default may be set aside in accordance with rule 1.S40(b). 



33. "'Florida public policy favors the setting aside of defaults so that controversies may 

be decided on the merits. '" Jeyanandarajan v. Freeman, 863 So.2d 432, at 433 (Fla. 

4th DCA 2003) (quoting Llyod's Underwriter's at London v. Ruby, Inc., 801 So.2d 

l38, at l39). 

34. Fla.R. Civ.P. 1.540(b) provides that if the terms are just, the court may relieve a party 

from a final order for mistake, inadvertence, surprise, or excusable neglect. To set 

aside the default pursuant to this rule, the Court must determine: "(1) whether the 

defendant has demonstrated excusable neglect in failing to respond [;] (2) whether the 

defendant has demonstrated a meritorious defense [;] and (3) whether the defendant, 

subsequent to learning of the default, had demonstrated due diligence in seeking 

relief" Halpern v. Houser, 949 So.2d 1155, 1157 (Fla. 4th DCA 2007) (citing 

Schwartz v. Bus. Cards Tomorrow, Inc., 644 So.2d 611, at 611 (Fla. 4th DCA 1994». 

LA W AND ARGUMENT 

1. EXCUSABLE NEGLECT 

35. 	 Excusable neglect is found "where inaction results from clerical or secretarial error, 

reasonable misunderstandings, a system gone awry or any other of the foibles to 

which human nature is heir." Somero v. Hendrv Gen. Hosp., 467 So.2d 1103, at 1106 

(Fla. 4th DCA 1985). 

36. 	 Courts have held that although ignorance of the law and failure to understand 

consequences are not viable excuses, "a reasonable misunderstanding between 

attorneys regarding settlement negotiations does constitute excusable neglect 

sufficient to vacate a default:' Gables Club Marina, LLC v. Gables Condo. & Club 

Ass'n Inc., 948 So.2d 21, at 23-24 (Fla. 3rd DCA 2006) (In Gables Club, the parties' 



attorneys were engaged in settlement talks, and the court found it reasonable that the 

defendant believed it did not need to file an answer to the plaintiff's complaint.) 

37. 	 "'Excusable neglect must be proven by sworn statements or affidavits.'" Geer v. 

Jacobsen, 880 So.2d 717, at 720 (Fla. 2nd DCA 2004) (quoting Disarrio v. Mills, 711 

So.2d 1355, 1356 (Fla. 2nd DCA 1988). 

38. 	 Here, the Defendants filed a sworn affidavit along with this motion which 

demonstrates that the parties were engaged in settlement negotiations and the Plaintiff 

has to rebut the Defendants' claims. 

39. 	 Defendants' sworn affidavits that they hired an attorney who they believed was 

responding to the litigation lead to their reasonable misunderstanding that there was 

an extension of time in the lawsuit and his home was not in danger of being 

foreclosed against. 

40. 	 In Gibson Trust, Inc. v. Office of the Attorney General, 883 So.2d 370, 382 (Fla. 4th 

DCA 2004), the Court vacated a default entered by the trial court, stating the 

"[b ]ecause the defendants' affidavits were uncontradicted and established that there 

was a 'misunderstanding' regarding whether an extension had been agreed upon, we 

conclude that excusable neglect was shown." Additionally, where a defendant files a 

verified motion that indicates they began a workout agreement with the bank, and the 

bank refused to file any refuting affidavits, the defendant's uncontradicted verified 

motion established excusable neglect. Elliott v. Aurora Loan Serv., 4D08-4362 (Fla. 

4th DCA 4-7-2010). 

41. 	 Similarly, in this case Defendants established excusable neglect here because they 

filed an affidavit in support of the fact that First Attorney was actively engaged in 



settlement negotiations and believed that the lawsuit was either postponed or delayed 

due to the settlement negotiations. 

42. 	 Moreover, the Defendants First Attorney is not licensed in the State of Florida and 

acted in direct violation of Rule 4-5.5(b) of the Rules Regulating the Florida Bar 

provides that 

A lawyer who is not admitted to practice in Florida shall not: 

(1) except as authorized by other law, establish an office or other regular 
presence in Florida for the practice of law; 
(2) hold out to the public or otherwise represent that the lawyer is admitted 
to practice law in Florida; or 
(3) appear in court, before an administrative agency, or before any other 
tribunal unless authorized to do so by the court, administrative agency, or 
tribunal pursuant to the applicable rules of the court, administrative 
agency, or tribunal. 

43. 	 The Defendants good faith belief that First Attorney would be representing them in 

this matter is evidenced by numerous communications and emails between first 

attorney and Defendants. 

44. 	 Therefore, the Defendants inactivity with respect to this lawsuit was due to a 

reasonable misunderstanding. The Courts decision in Gables Club tells us that these 

sorts of misunderstandings constitute excusable neglect. 

II. MERITORIOUS DEFENSE 

45. 	 A meritorious defense is established where a "proposed answer [is] attached to its 

motion to vacate, which answer sets out in detail a number of affirmative defenses." 

Fortune Ins. Co. v. Sanchez, 490 So.2d 249, at 249 (Fla. 3rd DCA 1986). Similarly, 

where a party "immediately filed a proposed answer with affirmative defenses upon 

receipt of the plaintiffs' motion to set the cause for trail on damages," the 



meritorious-defense and due-diligence elements were met. Broward County v. 

Perdue, 432 So.2d 742, 743 (Fla.4th DCA 1983). 

46. 	 The Court in Elliot held that a verified motion to vacate default that contained a 

proposed answer and affinnative defenses effectively met the meritorious-defense 

element of a of Halpern's three part rule for setting aside default. Elliott v. Aurora 

Loan Serv., 4008-4362 (Fla. 4th DCA 4-7-2010) 

47. 	 Here, the Defendants' verified motion to vacate default contained a proposed answer 

and affinnative defenses, which meets the meritorious defense element of Halpern. 

III DUE DILIGENCE 

48. 	 The test for due diligence is one of reasonableness and must be evaluated based on 

the facts of the particular case. Franklin v. Franklin, 573 So.2d 401, 403 (Fla. 3rd 

DCA 1991). 

49. 	 Due diligence must be established with evidence, which includes a sworn affidavit. 

Cedar Mountain Estates, LLC v. Loan One, LLC, 4 So.3d 15, 17 (Fla. 5th DCA 2009). 

50. 	 In this case, default was entered on August 31, 2009. There were a number of 

procedural issues that occurred between the date of default and present including a 

cancelled sale. Upon discovering the default and the sale scheduled for August 4, 

2010, the Defendant filed a verified motion to vacate the default, along with a 

proposed answer and affinnative defenses~ which was dated July 29, 2010. Only a 

few days elapsed between the time the default and sale date was discovered and this 

time the motion to vacate was filed. 

51. 	 It has been held that six-day, seven-day, and fifteen-day time lapses between the 

discovery of a default and the filing of a motion to vacate that default showed due 



diligence. See Allstate Floridian Ins. Co. v. Ronco Inventions, LLC, 890 So.2d 300, 

303 (Fla. 2
nd 

DCA 1990) (six-day delay)); Elliott v. Aurora Loan Serv., 4D08-4362 

(Fla. 4th DCA 4-7-2010) (six-day delay); Coquina Beach Club Condo. Ass'n v. 

Wagner, 813 So.2d 1061 (Fla. 2nd DCA 2002) (seven-day delay); Marshall Davis, 

Inc. v. Incapco, Inc., 558 So.2d 206 (Fla. 2nd DCA 1990) (fifteen-day delay)). 

52. 	 Based on the fact that the Defendants did in fact file a verified motion to vacate the 

default along with a proposed answer and affirmative defenses within a reasonable 

period of discovering default, they acted with due diligence. 

IV CONCLUSION 

53. 	 The Defendants has demonstrated that default should be set aside pursuant to 


Fla.R.Civ.P. 1.500(d) by proving the three elements of excusable neglect in 


accordance with the rule set out by the court in Halpern. 


WHEREFORE, the Defendants would respectfully request that this honorable Court grant this 

Emergency Motion to Set Aside the Default, Cancel Sale, Vacate Final Judgment, grant 

attorneys fees, along with such other relief as the court finds just and proper given the 

circumstances. 

CERTIFICATE OF SERVICE 
I hereby c.e~ify that a true and correct copy of the foregoing has been furnished by U.S. 

Mail on thi~~of July, 2010 to GALINA BOYTCHEV, Ben-Ezra & Katz, P.A., 2901 
Stirling Rd, Ft. Lauderdale, FI 333]2-6525, PAUL HINCKLEY, Taylor & Carls, P.A., 150 N. 

Westmonte Dr., Altamonte Springs, FI32714-3342. ~.__-____ 

/' 	 ~EIDNER 
Attorney for Defendant( s) 
1229 Central Avenue 
S1. Petersburg, FL 33705 
(727)894-3159 
Bar No.: ] 85957 



IN THE CIRCUIT COURT OF THE NINTH JUDICIAL CIRCUIT, 

IN AND FOR ORANGE COUNTY, FLORIDA 


SUNTRUST BANK, 

CASE NO. 2009-CA-013333-0 

PLAINTIFF, 

v. 

SCOVIL, ET AL. 

DEFENDANTS. 
________________________________1 

DEFENDANTS' ANSWER AND AFFIRMATIVE DEFENSES 


TO PLAINTIFF'S AMENDED COMPLAINT 


COMES NOW the Defendants, SCOTT SCOVIL AND LIA B SCOVIL (hereinafter 

"Defendants"), by and through undersigned counsel MATTHEW D. WEIDNER, and files this 

ANSWER AND AFFIRMATIVE DEFENSES to Plaintiff s Amended Complaint, and in support 

thereof states: 

COUNT I-FORECLOSURE OF MORTGAGE 

1. Admitted. 

2. Without knowledge and therefore denied. 

3. Denied. 

4. Admitted. 

5. Without knowledge and therefore denied. 

6. Without knowledge and therefore denied. 

7. Denied. 

8. Denied. 



9. Without knowledge and therefore denied. 

10. Denied. 

11. Without knowledge and therefore denied. 

12. Without knowledge and therefore denied. 

13. Without knowledge and therefore denied. 

14. Without knowledge and therefore denied. 


COUNT I-FORECLOSURE OF MORTGAGE 


15. Without knowledge and therefore denied. 

16. Without knowledge and therefore denied. 

17. Without knowledge and therefore denied. 

18. Without knowledge and therefore denied. 

19. Without knowledge and therefore denied. 

20. Without knowledge and therefore denied. 

DEFENDANT'S AFFIRMATIVE DEFENSES 

AFFIRMATIVE DEFENSE I 


With regard to all counts in the complaint, the Plaintiff's claims are barred in whole or in 

part because of the Plaintiff's failure to comply with the forbearance, mortgage modification, and 

other foreclosure prevention loan servicing requirements imposed on it by the Federal Housing 

Administration, and regulations imposed by the Housing and Urban Development Agency, 

pursuant to the Federal Housing Act, 12 U.S.c. §171O(a) and 12 U.S.C. §1701. As a result, the 

Plaintiff failed to establish compliance with a statutory and contractual condition precedent to 

this foreclosure because of the Plaintiff's failure to comply with federal regulations more 

particularly described below: 



a) Defendant defaulted on this residential mortgage which is the subject of the cause of 
action due to reasons beyond the borrower's control. 

b) The Plaintiff is required under federal law to adapt its collection and loan servicing 
practices to this Defendant's individual circumstances and failed to do so. 

c) 	 The Plaintiff did not make a reasonable effort as required by federal law to arrange a face 
to face meeting with the Defendant before three monthly installments were unpaid as 
required by 24 C.F.R. §203.604. 

d) 	 The Plaintiff is required under federal law to evaluate all available loss mitigation 
techniques and to re-evaluate these techniques each month after default and failed to do 
so. 24 C.F.R. §203.605. 

e) 	 The Department of Housing and Urban Development has determined that the 

requirements of24 C.F.R Part 203(c) are to be followed before any mortgagee 

foreclosure. 


f) 	 Plaintiff has no valid cause of action for foreclosure unless and until Plaintiff can 

demonstrate compliance with regulations 24 C.F.R. part 203(c). 


g) 	 This Defendant made significant efforts to access foreclosure prevention services from 
Plaintiff and to make payments, but Plaintiff denied this Defendant the required 
opportunity to access and obtain mortgage servicing options designed to avoid 
foreclosure of this mortgage. 

AFFIRMATIVE DEFENSE 11 

With regard to all counts in the complaint, the Plaintiff's claims are barred in whole or in 

part because the Plaintiff comes to the Court with unclean hands as a result of its failures and 

omissions as set forth in the statement of facts asserted in Atlirmative Defense I and 

incorporated herein. The Plaintiff is prohibited by reason thereof from obtaining the equitable 

relief of foreclosure from this Court. The Plaintiff's unclean hands result generally from the 

Plaintiff's intentional and reckless failure to properly service this mortgage pursuant to the 

federal regulations and specifically by filing this foreclosure before offering Defendant any of 

the federally required foreclosure avoidance options. As a matter of equity this Court should 

refuse to foreclosure this mortgage because acceleration of the note would be inequitable, unjust, 

and the circumstances of this case render acceleration unconscionable. 

AFFIRMATIVE DEFENSE III 



With regard to all counts of the complaint, the Plaintiff's claims are barred in whole or in 

part because the Defendant affirmatively questions the veracity and authenticity of the 

endorsements and signatures made on the purported promissory note, allonges and mortgage at 

issue attached to the Plaintiffs notice of filing original note and mortgage pursuant to Fla. Stat. 

§673.3081 (2006). The documents themselves do not show Plaintiff as the owners and holder of 

the note and mortgage. 

AFFIRMATIVE DEFENSE IV 

With regard to all counts of the complaint, the Plaintiff's claims are barred in whole or in 

part because the Mortgage lacks a valid Assignment of Mortgage which assigns the Mortgage in 

question to the Plaintiff. The Plaintiff, SUNTRUST BANK has failed to offer any evidence 

which suggests that it has any interest in the Mortgage. The further, there are no assignments of 

mortgage attached to the complaint. 

AFFIRMATIVE DEFENSE V 

With regard to all of the counts of the Complaint, the Plaintiff's claims are barred in 

whole or in part, because the Plaintiff lacks standing. 

CERTIFICATE OF SERVICE 

I her~cJl-? that a true and correct copy of the for.egoing has been furnished by U.S. 
Mail on this of July, 2010 to GAUNA BOYTCHEV, Ben-Ezra & Katz, P.A., 2901 
Stirling Rd, Ft. Lauderdale, Fl 33312-6525, PAUL HINCKLEY, Taylor & Carls, P.A., 150 N. 
Westmonte Dr., Altamonte Springs, FI32714-3342. 

~--:-WEIDN-==::---E-R-
Attorney for Defendants 
1229 Central Avenue 
St. Petersburg, FL 33705 
(727) 894-3159 
FBN: 0185957 


