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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT 
IN AND FOR PINELLAS COUNTY, FLORIDA 

TERRY GENE BOLLEA professionally 
known as HULK HOGAN, 

                             Plaintiff, 
vs.

HEATHER CLEM, et al.,

                             Defendants. 
______________________________________/

Case No. 12012447-CI-011 

THE PUBLISHER DEFENDANTS’ MOTION IN LIMINE ON EVIDENCE RELATING 
TO PLAINTIFF’S ADMISSION THAT HE BELIEVED THE SEX TAPE(S) SHOWED 
HIM MAKING STATEMENTS THAT HAVE BEEN MARKED AS CONFIDENTIAL 

 Defendants Gawker Media, LLC, Nick Denton, and A.J. Daulerio (the “Publisher 

Defendants”) hereby move in limine on evidence relating to plaintiff’s admission that he 

believed the sex tape(s) filmed in the Clems’ bedroom showed him making “several racial slurs.”   

 In public and in this Court, plaintiff Terry Bollea, professionally known as Hulk Hogan, 

has alleged that this case is about the harm caused by a tape depicting him having sex.  In 

private, however, Hogan admitted a very different motivation for filing suit:  He wanted to 

protect his public image after being told that the sex tape(s) included footage of him making 

“several racial slurs.”   

In the Spring of 2012, a timeline of Hulk Hogan sex tapes circulated in the Tampa radio 

community.  The timeline showed that during his filmed encounters with the Clems, Hogan used 

several racial slurs.  A website then published still photos from a sex tape filmed in the Clems’ 

bedroom and suggested that the tape showed Hogan making statements “about black people.”  

After Gawker later posted the Video Excerpts, Hogan was told that a sex tape showed him 
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making “several racial slurs.”  As the timetable of events makes clear, that knowledge is what 

prompted this lawsuit. 

Indeed, shortly before he filed suit, Hogan sent a text message to his best friend, Bubba 

the Love Sponge Clem, making clear his motivation.  As Hogan explained to Clem, “I have a 

PPV [pay-per-view] and I am not waiting for any more surprises because we know there is a lot 

more coming.”  Specifically, Hogan expressed to Clem his real concern:  “[w]e know there’s 

more than one tape out there” and “were told” that one “has several racial slurs.”

At trial, the Publisher Defendants plan to argue that Hogan filed this lawsuit, and has 

sought an injunction and the destruction of the sex tape(s), not based on any harm from the brief 

snippets of grainy footage showing him engaged in sexual activity, a subject which he has 

regularly publicized, but because he was concerned that if additional footage were released it 

would show him making “several racial slurs.”  This argument will be based on evidence 

adduced in discovery and is premised on hornbook legal principles:  a party’s admissions are 

admissible evidence; out-of-court statements are admissible for non-hearsay purposes and 

impeachment; a litigant can ask questions at trial to build a foundation for the admission of 

evidence, including to establish that evidence is subject to hearsay exceptions; and documents 

can be used to refresh witnesses’ recollections.  These fundamental rules of evidence apply even 

when the evidence in question relates to offensive and embarrassing evidence, such as racial 

slurs.  

Consistent with well-established Florida law, and in anticipation of plaintiff’s likely 

objections at trial, the Publisher Defendants respectfully request that the Court enter an order 

permitting them to:   
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(1) introduce the pre-lawsuit text message in which Hogan admitted to Bubba 

Clem that “we know there’s more than one tape out there and a [sic] one that has several 

racial slurs were [sic] told”;  

(2) introduce, for non-hearsay purposes, documents that are a timeline and 

transcript of tapes of sexual encounters between Hogan and Heather Clem in which 

Hogan made “racial slurs” and Bubba Clem stated that if he “ever want[ed] to retire” he 

could “use this footage of [Hogan] talking about [REDACTED] people”1;

(3) elicit the testimony, and introduce evidence, necessary to establish the 

foundation for admitting those documents; and 

(4) use documents that appear to transcribe Hogan’s racial slurs and Bubba 

Clem’s statement about the footage to refresh witnesses’ recollections about those slurs 

and that statement. 

BACKGROUND

1. On March 7, 2012, TMZ broke the news about the existence of a Hulk Hogan sex 

tape.  TMZ’s television show featured that news as its lead story and included a live interview 

with Hogan and his personal lawyer, David Houston. See, e.g., Ex. 1 (Houston Dep. 22:14 – 

25:22); see also Fugate Aff. Ex. 57.2  The night before TMZ broke the news, Hogan and TMZ 

producer Mike Walters exchanged text messages and talked twice by phone.  See Ex. 2 (Hogan

1 During discovery, the Special Discovery Magistrate ordered that each racial slur and 
reference to African Americans in the documents produced by plaintiff and third-party witnesses, 
as well as all deposition testimony referring to racial slurs and African Americans, be redacted.  
For this reason, the Publisher Defendants have included the term “[REDACTED]” in this motion 
and the accompanying exhibits wherever the actual text of the exhibits or testimony includes 
redacted racial slurs or references to African Americans.  If requested, the unredacted documents 
and videotaped deposition testimony will be provided to the Court for in camera review.

2 Citations to “Fugate Aff.” are the Affidavit of Rachel E. Fugate filed in support of the 
Publisher Defendants’ motion for summary judgment. 
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phone records and discovery response).  Hogan and Walters have a personal relationship, as 

Walters’ father and Hogan’s son worked together on a business venture in the past. See id.

(Hogan deposition testimony).

2. In the following days, as the news of a Hogan sex tape spread, a timeline of two 

Hogan sex tapes circulated through the Tampa radio community.  See Exs. 3, 4 (Peirce Dep. 

95:12-15, 97:4 – 100:20; Dep. Ex. 112).  The timeline showed that Hogan made two racial slurs 

while talking with Bubba and Heather Clem, as well as a “real [REDACTED] comment.” See

Ex. 4 (Dep. Ex. 112).  It also showed that at the end of one tape, Bubba Clem allegedly said to 

Heather that “[i]f we ever did want to retire all we have to do is use that footage of [Hogan] 

talking about [REDACTED] people.” Id.

3. Within weeks, a website called The Dirty posted two items that included still 

images from a Hogan sex tape.  See Exs. 5, 6 (Dep. Exs. 60, 63).  Along with the images, the 

second posting included the following caption: “Terry, do you remember what you said about 

black people in this sex tape?”  See Ex. 6 (Dep. Ex. 63). 

4. On October 4, 2012, Gawker posted the Video Excerpts.  Those excerpts 

contained only 101 seconds of footage from a tape that runs more than a half hour. See Ex. 7 

(Dep. Ex. 92). 

5. In the wake of Gawker’s posting, Hogan went on a media tour to promote an 

upcoming wrestling pay-per-view event.  During the tour, he talked about the sex tape and his 

sexual encounter with Heather Clem extensively to various national media.  Although Hogan and 

his lawyer told reporters that they were going to initiate legal action, they did not.

6. On October 9, in the midst of the pay-per-view media tour, Hogan and Houston 

appeared on TMZ’s television show for a previously unscheduled interview about “the leaked 
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tape.” See Ex. 8 (TMZ Web Report and transcript of TMZ television interview); see also Fugate 

Aff. Ex. 98.  During the interview, Walters told Hogan and Houston that he “saw the tape.” Id.

According to Walters, “the tape” showed Bubba Clem telling Heather Clem that “if we ever did 

want to retire, all we’d have to do is use this footage of him.”  Walters read this line from a 

“transcript of the end of this tape.” Id.  In reporting Bubba Clem’s statement, TMZ implied that 

it proved the tape was valuable because it depicted Hogan having sex, but two separate 

documents obtained in discovery suggest that Bubba Clem’s actual statement expressed his view 

that the tape was valuable because it was “footage of [Hogan] talking about [REDACTED] 

people.” See supra ¶ 2 and infra ¶ 17.  During the TMZ interview, Walters omitted that part of 

the quote.

7.   After hearing Bubba Clem’s statement, Hogan asked whether TMZ could show 

the tape to Houston.  In response, Walters suggested that they “talk about it off the air.” See Ex. 

8 (transcript of TMZ television interview).  Following the interview, Houston talked to Walters.  

See Ex. 1 (Houston Dep. 127:12-16).  That same evening, Hogan and Walters had a lengthy 

telephone conversation. See Ex. 9 (Hogan telephone records).

8. The next day, October 10, an attorney from Los Angeles named Keith Davidson 

emailed Houston about the “Hulk Hogan Tape.”  See Ex. 10 (Dep. Ex. 249). Davidson identified 

himself as a lawyer representing the “rights holder of the [sex tape] footage,” and someone 

considering representing “the possessor of the tapes.”  He said that he wanted to talk to Houston 

about the tapes.

9. On October 11, Houston and Davidson spoke by telephone. See Ex. 1 (Houston 

Dep. 138:0 – 140:15).  During that conversation, Davidson said that the first sex tape was sent to 

Gawker “to send a warning shot” to Hogan. See id. (Houston Dep. 140:9-11).  Davidson told 
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Houston that Hogan should “pay him because otherwise there would be increasing problems for 

Mr. Hogan.” See id. (Houston Dep. 139:14-15). 

10. On Friday, October 12, Davidson emailed Houston, stating that he had “viewed 

all materials” and could discuss their contents “more substantively.” See Ex. 11 (Dep. Ex. 251).

After receiving that email, Houston spoke to Davidson.  See Ex. 1 (Houston Dep. 148:11 – 

150:15).  Davidson again asked Houston whether Hogan “would pay him,” telling him there was 

“more than one” tape.  See id. (Houston Dep. 152:2 – 156:6).  (The following month, Davidson 

provided Houston with transcripts of the tapes, including one showing Hogan making racial slurs 

and Bubba Clem’s statement that “if we ever did want to retire, all we have to do is use that 

f--king footage of him talking about [REDACTED] people.”  See infra ¶ 17.) 

11. On the afternoon of Friday, October 12 – after Hogan spoke with Walters and 

Davidson contacted Houston – Hogan sent a text message to Bubba Clem.  See Ex. 12 (BOLLEA 

002658 ).  In the text message, Hogan told Clem that “things are moving really fast” and 

expressed the reason for his concern: 

We know there’s more than one tape out there and a [sic] one that has 
several racial slurs were [sic] told.  I have a PPV [pay-per-view] and I am 
not waiting for anymore surprises because we know there is a lot more 
coming . . . . 

12. On the next business day, Monday, October 15, Hogan filed two complaints, one 

in federal court against Gawker and one in state court against Bubba Clem and Heather Clem.  

Both complaints sought injunctions against any future publication of footage from the sex tape(s) 

and orders requiring defendants to deliver all copies of, or excerpts from, the sex tape(s) to 

Hogan. See, e.g., Ex. 13 (excerpts of federal complaint). 

13. That afternoon, Hogan’s lawyers staged a press conference.  They told reporters 

that Hogan was demanding the delivery of all copies of the sex tape(s) to ensure their 
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destruction. See Ex. 14; see also Defs.’ Trial Exhibit 269 (video of press conference featured in 

television news report).  Hogan’s lawyers also stated that the lawsuit was intended to send a 

warning to anyone else who might have copies of the tape(s) and be inclined to publish footage.

As Houston explained to the assembled press on the federal courthouse steps:  “I’m hopeful 

today [the lawsuit] sends [a] message to any other entities out there that might be considering 

posting all or part of this video.” See Ex. 14.

14. Two days later, on October 17, Howard Stern interviewed Bubba Clem about the 

sex tape and Hogan’s lawsuit.  During the interview, the two men had the following exchange: 

HOWARD STERN: Let’s say he really is embarrassed by this. 
Let’s say everything that they are reporting, these rumors that 
the “N” word is being said – 

MR. CLEM: But he said it. 

See Ex. 15 (transcript of Howard Stern show ); see also Defs.’ Ex. 303 (Howard Stern Show,

October 17, 2012).  Other news reports around this time also mentioned that the tapes of Hogan 

showed him making racial slurs.  For example, Philly.com, the website for The Philadelphia 

Inquirer and Philadelphia Daily News, reported that “[a] source says he saw footage on one of 

the surreptitious recordings of Hogan, all of which seem to have been taped in the Florida home 

of the Clems, using the N-word and making other derogatory remarks about black people.”  See

Ex. 16.

15. The afternoon of the Howard Stern–Bubba the Love Sponge Clem broadcast, 

Hogan’s attorneys initiated settlement discussions with Mr. Clem’s attorneys.  See Ex. 17 

(BOLLEA 000741-44). 

16. Hogan and Bubba the Love Sponge Clem quickly reached a settlement.  See Ex.

18.  The settlement provided that Mr. Clem would only make “positive” statements about Hogan 

in the future and would “not disparage” him.  Mr. Clem also agreed to “maintain total 
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confidentiality of all information regarding” Hogan and assigned to Hogan all of his rights, 

including intellectual property rights, to the sex tape(s).  The settlement agreement required 

Clem to pay just $5,000.  

17. During the course of Houston’s discussions with Davidson, Davidson  provided 

Houston with copies of a transcript of the Hogan sex tapes.  That transcript showed Hogan 

(identified by the pseudonym “Bostick”) making several racial slurs.  See Ex. 19 (BOLLEA 

1213, 1214).  Like the timeline that previously circulated in the Tampa radio community, the 

transcripts showed that Bubba Clem commented to Heather Clem that “if we ever did want to 

retire, all we have to do is use that f--king footage of him talking about [REDACTED] people.”  

Id. (BOLLEA 1214).3

3 After Houston’s second conversation with Davidson – which took place on October 12 
– Houston told TMZ that he contacted the FBI to ask for an investigation involving the sex 
tape(s).  See Ex. 20 (GAWKER 24003-04).  That investigation centered on Houston’s claim that 
Davidson had engaged in extortion.  Ultimately, the federal government declined to prosecute 
him or anyone else.  See Ex. 21 (email from FBI agent). Following the investigation, the United 
States Attorney’s Office provided Houston with copies of Davidson’s transcripts and also 
informed him that it possessed “3 DVD recordings” that it was retaining during the pendency of 
this litigation. See Ex. 19 (correspondence from prosecutor in U.S. Attorney’s office).  This 
Court previously held that tapes of any sexual encounters involving Hogan and Heather Clem are 
relevant and separately held that the federal government’s records relating to its investigation of 
the sex tapes were relevant and ordered Hogan and his lawyers to sign authorizations allowing 
the federal government to release those records.  See Ex. 22 (February 26, 2014 Order; May 14, 
2014 Order; and Jan. 17, 2014 Hearing Tr. 31:1 – 33:23).  Hogan challenged that order by 
seeking a writ from the District Court of Appeal.  After the DCA dismissed the writ petition, 
Hogan and his lawyers signed authorizations, and the Publisher Defendants’ counsel submitted 
requests for the records to the federal government.  That request is now being considered by a 
federal court. See Gawker Media, LLC v. FBI, Case No. 8:15-cv-01202-SCB-EAJ (M.D. Fla.). 
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ARGUMENT 

I. PLAINTIFF’S TEXT MESSAGE TO BUBBA CLEM 
ABOUT HIS “RACIAL SLURS” IS ADMISSIBLE.  

18. Hogan’s text message to Bubba Clem is admissible.  It is an admission of a party 

opponent.  See Fla. Stat. § 90.803(18); see also Symonette v. State, 100 So. 3d 180, 183-84 (Fla. 

4th DCA 2012) (holding that party’s text messages are admissible because “they were 

admissions, or the [party’s] own statements offered against him”).  At trial, the Publisher 

Defendants are permitted to introduce Hogan’s own statements in their defense against his 

claims.4

19. Hogan’s text message is relevant to show his motivation for filing this lawsuit and 

to undercut his claim that he was harmed by the excerpts Gawker posted.  It is undisputed that 

Hogan did not file suit or seek an injunction until after he learned that sex tape(s) depicted him 

making “several racial slurs.”  Indeed, the evidence shows that Hogan’s concern was not being 

depicted engaged in sexual activity – after all, he routinely talked about his sex life and body 

parts on national television and radio, and even discussed these supposedly “private” matters 

after Gawker’s posting, even joking about them.  See, e.g., SUMF ¶¶ 56-68, 75 and exhibits cited 

therein.  Rather, as he wrote to Bubba Clem, he was concerned about his public image and the 

possibility of “more surprises.”  As the text message to Clem reveals, that concern was based on 

his belief that “there’s more than one tape out there” and that unpublished footage showed 

Hogan making “several racial slurs.” 

4 Even if the text message was not a party admission, it still would be admissible under 
several hearsay exceptions, most notably the exception allowing hearsay to establish the 
“declarant’s then-existing state of mind.”  Fla. Stat. § 90.803(3).  Here, among other things, the 
text message “prove[s] or explain[s] acts of subsequent conduct of the declarant.” Id. 
§ 90.803(3)(a). 
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II. THE TIMELINE AND TRANSCRIPT DOCUMENTS 
REFLECTING HOGAN’S RACIAL SLURS ARE ADMISSIBLE  

20. Depending on the testimony and evidence adduced at trial, the Publisher 

Defendants should be permitted to use the timeline and transcript documents showing that Hogan 

made racial slurs and that Bubba Clem kept the recording because it depicted Hogan making 

statements “about [REDACTED] people.”  See Exs. 4, 19 (Dep. Ex. 112, BOLLEA 1213-14).

21. To the extent that those documents reflect Hogan’s statements, they are 

admissions of a party and are relevant to establish that his concern about the “racial slurs” was 

justified.5  Fla. Stat. § 90.803(18).  And, to the extent that they reflect statements by Clem, those 

statements are relevant to the reason Clem kept the footage and to undercut Hogan’s damages 

theory on his commercial misappropriation claim.  Although Hogan claims that the Gawker 

posting had value because it showed footage of sexual activity, that footage had little value.  

Rather, as Clem expressed at the time, the only value of the grainy footage filmed in the Clems’ 

bedroom was the fact that it showed Hogan “talking about [REDACTED] people.”  Clem’s 

statements are admissible as “spontaneous statement[s] describing or explaining an event or 

condition made while the declarant was perceiving the event or condition, or immediately 

thereafter.” Id. § 90.803(1).  They also show his state of mind, including his “intent, plan, 

motive, [and] design.” Id. § 90.803(3). 

5 At various stages of this litigation, Hogan’s attorneys have argued that evidence 
suggesting Hogan made racial slurs is highly prejudicial.  But, Hogan has never testified about 
whether he used racial slurs while talking to the Clems after one of his sexual encounters with 
Heather.  As a result, the record is devoid of any actual testimony from Hogan about the 
accuracy of the transcripts, whether he used the “racial slurs” mentioned in his text to Bubba, or 
whether he has made those “racial slurs.”  Consistent with fundamental evidentiary principles, 
the Publisher Defendants should be permitted to make these inquiries at trial.   
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22. The timeline and transcript documents also are admissible for non-hearsay 

purposes.  For example, the Publisher Defendants should be permitted to offer evidence that at 

least one of the timelines with Hogan’s racial slurs was circulating before Gawker posted the 

video.  The fact that this information was being distributed locally prior to Gawker’s posting 

could be used as circumstantial evidence establishing how Hogan became aware that the tapes 

showed him making “racial slurs” – particularly in light of Hogan and Houston’s testimony that 

they did not recall how they learned that fact.6  The timeline document therefore would not be 

offered as proof that Hogan actually made the racial slurs, but to establish merely that a 

document showing that he made those statements was circulating in the community and 

providing grounds to show a possible basis for his concern that tapes including “several racial 

slurs” might be released.  The timeline document also shows that people in the local press were 

discussing the Hogan sex tapes for many months, establishing their newsworthiness.

23. Similarly, the transcript document that Houston received from Davidson is 

relevant to establish why Hogan was concerned about “several racial slurs” following Houston’s 

communications with Davidson.  Although Houston claims Davidson did not mention the racial 

slurs during their October 11 and 12 conversations, the Publisher Defendants should be permitted 

to use the transcript document to impeach that claim.  See Ex. 1 (Houston Dep. 180:1-25).  For 

example, the Publisher Defendants should be permitted to argue to the jury that Houston’s 

testimony about Davidson is undermined by the timing of Hogan’s text message, his invocation 

6 See Ex. 23 (Bollea Dep. 703:17 – 706:19, 765:09 – 766:18) (Hogan testifying that he 
does not recall conversation with Walters on October 9 and invoking attorney-client privilege 
when asked how he learned that the tapes included “several racial slurs”); See Ex. 1 (Houston 
Dep. 131:22 – 132:2, 180:1-25) (Houston testifying that he could not recall if the topic of “racial 
slurs” came up in his discussion with Walters and that he could not recall when Davidson 
mentioned the slurs). 
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of the attorney-client privilege when asked how he learned about the racial slurs, Davidson’s 

statement that he had reviewed the “materials,” and the fact that Davidson later sent a transcript 

showing Hogan making racial slurs.  It is simply implausible that Davidson would tell Houston 

that “there would be increasing problems for Mr. Hogan” and not tell him that those problems 

included footage of him making racial slurs, which is what Davidson’s transcripts showed.

Houston’s testimony is particularly implausible in light of Hogan’s text message expressing his 

concern that “a lot more [was] coming,” the possibility of “surprises,” and his understanding that 

the unpublished footage included “several racial slurs.”

24. At a minimum, the Publisher Defendants should be permitted to elicit testimony 

and offer evidence to establish a foundation for admitting the timeline and transcript documents, 

whether to establish that Hogan made “racial slurs” while being filmed in the Clems’ bedroom, 

or to show the basis for why he thought that there might be footage of him making “racial slurs.”   

25. Even if the Publisher Defendants do not offer the timeline and transcript 

documents as substantive or impeachment evidence, they should be permitted to use those 

documents to refresh witnesses’ recollections.  See Wilcox v. State, 143 So. 3d 359, 378-79 (Fla. 

2014) (“writings or objects used to refresh the memory of a witness need not be admissible 

evidence”); Garrett v. Morris Kirschman & Co., 336 So. 2d 566, 569 (Fla. 1976) (recognizing 

“wide latitude in the choice of writings as mnemonic aids,” even though “writings used to 

prompt recollection are not necessarily admissible in evidence themselves”).  For example, if a 

witness testifies that he or she does not recall whether Hogan or Bubba Clem made the 

statements attributed to them, the Publisher Defendants should be permitted to show the timeline 

and transcript to the witnesses to see if the documents refresh their recollections.  
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IV. EVIDENCE THAT A PARTY MADE RACIAL SLURS IS 
ADMISSIBLE EVEN THOUGH IT MIGHT BE PREJUDICIAL. 

26. Throughout discovery, Hogan has argued that all evidence suggesting that he 

made racial slurs and that a sex tape filmed in the Clems’ bedroom depicts him making such 

slurs should be off limits.  His argument has been premised on the potential prejudice of 

evidence concerning the slurs and the hearsay nature of certain of that evidence.  As explained 

above, however, Hogan’s text message referring to “several racial slurs” is not hearsay (it is a 

party admission), and the timeline and transcript documents are admissible on various grounds, 

including for non-hearsay reasons.  Here, any prejudice caused by the admission of this evidence 

is outweighed by its probative value. 

27. Florida law recognizes that although evidence of racial slurs might be 

“inflammatory,” such evidence is admissible when relevant.  See Lay v. Kremer, 411 So. 2d 

1347, 1347 (Fla. 1st DCA 1982).  As the Florida Supreme Court has explained, “there are limited 

circumstances where the use of such offensive terms may be directly material to the issues in the 

case or to the testimony being offered.”  Jones v. State, 748 So. 2d 1012, 1023 (Fla. 1999) 

(addressing trial testimony that defendant used racial slur).  When evidence of a party’s racial 

slurs is relevant, it is admissible so long as the testimony and argument is not an “impermissible 

appeal to the biases or prejudices of the jurors.” Id.

28. Applying this approach, the Florida Supreme Court has held that a trial court did 

not err by admitting testimony that a defendant “used a racial slur” to explain the “scratches on 

his face in an attempt to deny his involvement in [a] murder.”  Id.  The Supreme Court likewise 

has held that a trial court did not err by admitting testimony that a defendant made racial slurs 

“regarding the victim as well as reference to the victim’s grieving relatives” where those slurs 

were “relevant to discredit [defendant’s] alibi and to explain the context of an incriminating 
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admission.”  Phillips v. State, 476 So. 2d 194, 196 (Fla. 1985); see also Robinson v. State, 574 

So. 2d 108, 113 (Fla. 1991) (“we reject as meritless [defendant’s] contention that his own 

statement to the police officers should have been edited” “to avoid the risk of racial prejudice,” 

where African American defendant stated to detectives that he shot the victim a second time 

because he was concerned about “tell[ing] someone I accidentally shot a white woman”). 

29. The District Courts of Appeal also have upheld the admission of evidence that a 

party used racial slurs.  For example, in Clinton v. State, the court held that racial slurs were 

admissible because they were “relevant to prove that [defendant] acted with a premeditated 

design.”  970 So. 2d 412, 413 (Fla. 4th  DCA 2007) (testimony that defendant said “die nigger 

die” while stabbing victim and then screamed “I’m going to kill you nigger”).  Similarly, in Lay

v. Kremer, the District Court of Appeal held that a trial court erred by barring the admission of 

testimony that a civil defendant called the plaintiff a “mother-f--king nigger” because that 

statement reflected defendant’s “intent” in committing the alleged assault and battery.  See 411

So. 2d at 1349 (ordering that “witnesses should be allowed to repeat [defendant’s] statements 

exactly as they recall them”).7

30. Here, the evidence of Hogan’s racial slurs is plainly relevant.  His text message to 

Bubba Clem about the tapes showing him using “several racial slurs” establishes his motivation 

7 The Publisher Defendants acknowledge that some Florida appellate decisions have held 
that the actual racial epithets made by a party are inadmissible under the facts presented in those 
cases.  But, even those cases recognize that racial epithets are admissible if they are relevant.  
See, e.g., MCI Express, Inc. v. Ford Motor Co., 832 So. 2d 795, 800-12 (Fla. 3d DCA 2002) 
(noting that racial slurs are admissible if “the probative value outweighs any prejudice that may 
result from having the jury hear them,” but holding that trial court erred in admitting tape with 
racial slur because the slur was “completely irrelevant” and was “exploit[ed]” in questioning and 
argument to “exacerbate[] the prejudicial impact of the comment”).  Here, as explained in the 
text, the documents concerning Hogan’s “several racial slurs” is directly relevant to issues raised 
by his claims.
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for filing suit and undercuts his claim that he was harmed by the Gawker excerpts.  Likewise, the 

timeline and transcript documents provide evidence that Hogan was aware that he actually used 

those slurs.  Those documents also provide grounds to show how Hogan knew on October 12 

that the tapes included “several racial slurs.”  And, Bubba Clem’s “retirement” statement  

demonstrates his motivation in keeping the tapes and shows that the value of the tapes is not 

based on sex, as Hogan claims, but instead based on the fact that he was “talking about 

[REDACTED people.” 

31. The Publisher Defendants have a good faith basis for seeking to admit this 

evidence.  The fact that a Hogan sex tape included racial slurs was:

Reported in the press before and after Gawker’s posting,

Included in a timeline of two tapes that was produced by a third-party witness 

and that was discussed among people in the Tampa radio community,  

Included in a transcript of a tape provided to Hogan’s lawyer by a person 

seeking to establish the authenticity of the tapes and to show that they could 

cause “increasing problems for Mr. Hogan,” and 

Is the subject of a text message sent by Hogan himself.  

32. The Publisher Defendants are not seeking to impermissibly appeal to the jury’s 

prejudices.  Rather, they simply seek to admit this evidence, which is directly relevant to 

Hogan’s lawsuit and to defeat his claims that he filed this suit to seek compensation for the 

emotional harms caused by the brief sexual activity depicted in the challenged publication.

CONCLUSION 

For the foregoing reasons, the Publisher Defendants respectfully request that this Court 

enter an order permitting them to:   
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(1) introduce the pre-lawsuit text message in which Hogan admitted to Bubba 

Clem that “we know there’s more than one tape out there and a [sic] one that has several 

racial slurs were [sic] told”;  

(2) introduce, for non-hearsay purposes, the timeline and transcript documents 

showing that Hogan made racist statements following one of his sexual encounters with 

Heather Clem and that Bubba Clem stated, on the recording, that if he “ever want[ed] to 

retire” he could “use this footage of [Hogan] talking about [REDACTED] people”; 

(3) elicit the testimony, and introduce evidence, necessary to establish the 

foundation for admitting those documents; and 

(4) use documents that appear to transcribe Hogan’s racial slurs and Clem’s 

statement about the footage to refresh witnesses’ recollections about whether Hogan used 

racial slurs and whether Bubba Clem made the statement that the tape had value because 

it showed Hogan “talking about [REDACTED] people.” 
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· ·
· ·
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· ·
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· ·
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· ·
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· · ·    A· ··I do see that.·1·

· · ·    Q· ··Okay.··Are you aware of any other defamation·2·

·case involving Mr. Hogan and Linda Hogan that was going·3·

·on at the time?·4·

· · ·    A· ··No, I'm not really certain what Mr. Rafool·5·

·means by this, and I think he would be your best source·6·

·of information.·7·

· · · · ··         I'm really not quite clear on everything that·8·

·had occurred in reference to the divorce litigation,·9·

·whether this relates to that, whether it's after the10·

·fact or whether this may relate to something entirely11·

·different from that, but certainly he would be a great12·

·source for an interpretation of what he's talking about.13·

· · ·    Q· ··All right.··All right.··Now, I'm going to14·

·direct your attention to Defendant's Exhibit 117, which15·

·was previously marked in these proceedings, and it is16·

·video materials from a TMZ Live interview on March 7th,17·

·2012.18·

· · · · ··         MR. SULLIVAN:··I'll just give you that to mark.19·

· · · · ··         Charles, do you want another copy?20·

· · · · ··         MR. HARDER:··No, I'd rather not.··Thank you.21·

· · · · ··         MR. SULLIVAN:··Okay.··Judge Case, you want a22·

·copy?23·

· · · · ··         SPECIAL MASTER CASE:··No, thanks.24·

· · · · ··         MR. SULLIVAN:··So you guys going to make me25·
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·carry these all the way back to DC?·1·

· · · · ··         THE WITNESS:··I'll take a copy.·2·

· · ·    Q· ··MR. SULLIVAN:··You'll take a copy?·3·

· · ·    A· ··Sure.··Why not?·4·

· · ·    Q· ··There you go.·5·

· · · · ·        (Exhibit 240 marked for Identification.)·6·

· · ·    Q· ··MR. SULLIVAN:··Mr. Houston, what I'm going to·7·

·do is play for you, just to save our time, rather than·8·

·play for you the whole broadcast, obviously, fiddle·9·

·around trying to fast forward, all of that.10·

· · ·    A· ··Okay.11·

· · ·    Q· ··I've got it broken down, for our purposes here,12·

·into two clips which appear on that Exhibit 117.··The13·

·first clip is just 26 seconds, and it is the intro to14·

·that day's broadcast on TMZ live.··I'll play that for15·

·you.16·

· · · · ··         MR. SULLIVAN:··Judge Case, do you want to --17·

· · · · ··         SPECIAL MASTER CASE:··I'm fine.18·

· · · · ··         MR. SULLIVAN:··Okay.19·

· · · · ··         SPECIAL MASTER CASE:··I've heard it before.20·

· · · · ··         So your question is do you want the court21·

·reporter to transcribe what comes off the tape?22·

· · · · ··         MR. SULLIVAN:··Let's talk about that.23·

· · · · ··         (Discussion off the record.)24·

· · ·    Q· ··MR. SULLIVAN:··Okay.··You all set?25·
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· · ·    A· ··Yes, sir.·1·

· · ·    Q· ··Okay.··Tell me if you want me to move this·2·

·closer.·3·

· · ·    A· ··No, I can see it fine.·4·

· · · · ··         If that helps you, you can leave it slanted a·5·

·little towards you.·6·

· · · · ··         (Video playing.)·7·

· · · · ··         THE WITNESS:··Got it.·8·

· · ·    Q· ··MR. SULLIVAN:··As you can see from that clip,·9·

·it indicates that the Hulk Hogan sex tape matter was10·

·going to be the lead story that day on TMZ Live.11·

· · · · ··         Do you see that?12·

· · ·    A· ··I see what I just saw, yes.13·

· · ·    Q· ··Okay.··All right.··Did you know ahead of time14·

·that that was going to be the lead story?15·

· · ·    A· ··No.16·

· · ·    Q· ··Okay.17·

· · ·    A· ··I think that's their editorial content.··That's18·

·their decision.19·

· · ·    Q· ··Okay.··You had no discussion to --20·

· · ·    A· ··No.21·

· · ·    Q· ··-- as to that subject?22·

· · ·    A· ··No.··We don't control what TMZ says.23·

· · ·    Q· ··Okay.··All right.··What we'll do now is I'll go24·

·to the second clip.··This is -- like I say, this is just25·
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·jumping in, playing the actual content.·1·

· · ·    A· ··I understand.·2·

· · ·    Q· ··All right.·3·

· · · · ··         MR. HARDER:··Is this from March 2012?·4·

· · · · ··         MR. SULLIVAN:··Yes.·5·

· · · · ··         THE WITNESS:··Is this March 7th?·6·

· · ·    Q· ··MR. SULLIVAN:··It is.··This is March 7th, 2012?·7·

· · ·    A· ··That's what I thought.·8·

· · ·    Q· ··The second clip goes from -- if you want to·9·

·link it up to what we had on the disc, it is -- the10·

·exhibit goes from two minutes, three seconds, to11·

·11 minutes, 45 seconds.12·

· · ·    A· ··Right.··But March 7th?13·

· · ·    Q· ··Yes, sir --14·

· · ·    A· ··All right.15·

· · ·    Q· ··-- that's correct.16·

· · ·    A· ··So voice appears to be going.17·

· · · · ··         (Video playing.)18·

· · ·    Q· ··MR. SULLIVAN:··All right.··Mr. Houston, do you19·

·recognize that as the interview that you did with20·

·Mr. Hogan on March 7, 2012, on TMZ Live?21·

· · ·    A· ··It would appear to be, yes.22·

· · ·    Q· ··Okay.··Now, for purposes of that interview, you23·

·were on the phone.··Correct?24·

· · ·    A· ··Correct.25·
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·Hey, gentlemen, real clearly, if it's on the tape, then·1·

·I think Hulk made clear -- pardon me -- Hulk made·2·

·himself clear there was never a friendship.··We've given·3·

·Bubba every opportunity to tell the truth and to avoid·4·

·what's obviously coming.··And for whatever reason·5·

·Bubba's chosen not to do so, and I'll certainly be happy·6·

·to talk to you off air to try to get a time when I might·7·

·be able to view that personally, closed quote.·8·

· · · · ··         Do you recall that --·9·

· · ·    A· ··Yes, sir.10·

· · ·    Q· ··-- being said?··Okay.11·

· · · · ··         Did you subsequently speak with TMZ off air12·

·about the sex tapes?13·

· · ·    A· ··Yes, sir.14·

· · ·    Q· ··And who did you speak to?15·

· · ·    A· ··I believe it was Mike Walters.16·

· · ·    Q· ··All right.··And when did you speak to17·

·Mr. Walters?18·

· · ·    A· ··It would have been immediately thereafter.19·

· · ·    Q· ··Okay.··And what was said in that discussion?20·

· · ·    A· ··I had a desire to personally view the videotape21·

·and had requested an opportunity to do so, number one.22·

·I was also attempting to gather additional information23·

·as to who the source of the videotape may have been and24·

·as a consequence, of course, hopefully receive some25·
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· · · · ··         MR. HARDER:··-- could -- could you read that·1·

·back.·2·

· · · · ··         (Record read by the court reporter.)·3·

· · · · ··         MR. HARDER:··I'm going to mark the transcript·4·

·as "attorneys' eyes only, confidential, attorneys' eyes·5·

·only," and I'm going to ask that one of the words that·6·

·was just read be redacted.·7·

· · · · ··         (Discussion off the record.)·8·

· · · · ··         SPECIAL MASTER CASE:··Have we agreed?·9·

· · · · ··         MR. SULLIVAN:··I assume we have.10·

· · · · ··         MR. HARDER:··That's how we've been doing it all11·

·along.12·

· · · · ··         SPECIAL MASTER CASE:··Yeah.13·

· · · · ··         MR. SULLIVAN:··All right.··I think we kind of14·

·over protest, but whatever.··Okay.15·

· · · · ··         SPECIAL MASTER CASE:··Do you need a few more16·

·minutes?17·

· · · · ··         (Comments off the record by the reporter.)18·

· · · · ··         MR. HARDER:··Did you hear him say, "No, sir"?19·

· · · · ··         (Discussion off the record.)20·

· · · · ··         THE WITNESS:··"No, sir."21·

· · ·    Q· ··MR. SULLIVAN:··Mr. Houston, did TMZ say during22·

·that conversation that they were going to hold off on23·

·reporting that part of the story, i.e., that Mr. Hogan24·

·made derogatory comments about (redacted) people on one25·
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·of the sex tapes?·1·

· · ·    A· ··I do not recall that.·2·

· · ·    Q· ··Okay.·3·

· · · · ··         MR. HARDER:··Again, request to redact out that·4·

·word.·5·

· · · · ··         MR. SULLIVAN:··Right.·6·

· · · · ··         THE WITNESS:··Right.·7·

· · ·    Q· ··MR. SULLIVAN:··Whether in that conversation·8·

·with Mr. Walters or in any other discussions with TMZ·9·

·people to which you were a part of, did they ever make a10·

·statement like that to you?11·

· · ·    A· ··As far as my recollection, that was never an12·

·issue.··Our issue was the sex tape.··Had nothing to do13·

·with what you are speaking of.··Comes as somewhat of a14·

·surprise that you even believe that.15·

· · ·    Q· ··Okay.··Let me ask you this:··Did TMZ ask for16·

·Mr. Hogan's cooperation on future stories in return for17·

·not reporting that information about what he said about18·

·(redacted) folks?19·

· · ·    A· ··No, sir.··I --20·

· · · · ··         MR. HARDER:··Okay.··First I need to object that21·

·you are saying he made a statement, because you are22·

·assuming that something exists, and there's no evidence23·

·whatsoever.··So I have to object on that grounds.24·

·Object to form and assumes facts not in evidence.25·
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·tape No. 3 of the video-recorded deposition of David·1·

·Houston.·2·

· · · · ··         The time is approximately 2:08 p.m.·3·

· · · · ··         MR. SULLIVAN:··All right.··I'm going to ask the·4·

·court reporter to mark as Defendant's Exhibit 250 a·5·

·single-page document bearing the ID number Bollea·6·

·001074.·7·

· · · · ··         (Exhibit 250 marked for Identification.)·8·

· · · · ··         THE WITNESS:··Yes, sir, I've reviewed.·9·

· · ·    Q· ··MR. SULLIVAN:··Okay.··If you would look,10·

·please, at the e-mail that appears kind of in the middle11·

·of the page from Kristy Rosser to Keith Davidson dated12·

·October 10, 2012, 3:28 p.m.13·

· · · · ··         Do you see that?14·

· · ·    A· ··Yes, sir.15·

· · ·    Q· ··Okay.··Re line being October 10, 2012, Hogan16·

·Matter.17·

· · · · ··         Do you see that?18·

· · ·    A· ··Yes, I do.19·

· · ·    Q· ··Okay.··And the third paragraph you'll see it20·

·says:··"I do not have any objection speaking with you,21·

·however wanted you to be aware of those facts in22·

·advance.··When is a good time to call you?"23·

· · · · ··         Do you see that?24·

· · ·    A· ··Yes, sir.25·
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· · ·    Q· ··Okay.··In fairness, if you could look, please,·1·

·and if you'd read the two prior paragraphs to·2·

·yourself --·3·

· · ·    A· ··Done so.·4·

· · ·    Q· ··-- just so you have context.·5·

· · ·    A· ··Complete.·6·

· · ·    Q· ··Okay.··Did the conversation that's referenced·7·

·in the third paragraph, did that take place?·8·

· · ·    A· ··It did.·9·

· · ·    Q· ··Okay.··And when did you -- when did you two10·

·speak?11·

· · ·    A· ··After 12:00 noon that day.12·

· · ·    Q· ··Okay.··All right.··And was it just you and13·

·Mr. Davidson?14·

· · ·    A· ··Yes, it was.15·

· · ·    Q· ··Okay.··What was said in that conversation?16·

· · ·    A· ··I made contact with him, advised obviously my17·

·position, how I felt about the matter and, in fact, was18·

·somewhat bold to the extent that I told him what I19·

·thought he was suggestion -- suggesting in reference to20·

·purchasing this, quote, "tape" was extortion.21·

· · · · ··         Obviously, he didn't share my concern.··He22·

·discussed with me his purpose, why they had provided the23·

·information to Gawker and Gawker's role and the24·

·consequence of which is we terminated the conversation25·
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·with an agreement to talk more in the future.·1·

· · ·    Q· ··He told you he'd provided the tape to Gawker?·2·

· · ·    A· ··How it -- why it was provided.··"He," meaning·3·

·their side, not personally, and I don't want to misstate·4·

·that.··In other words, his people, whomever that may·5·

·have been.·6·

· · ·    Q· ··So he told you that the people he represented·7·

·were the ones that sent the tape to Gawker?·8·

· · ·    A· ··In so many words, with the idea being that it·9·

·was provided to Gawker to send a warning shot over our10·

·bow to demonstrate that Gawker would publish the rest of11·

·it based upon their willing to provide -- willingness to12·

·provide it to them and how we better take the13·

·opportunity to pay him because otherwise there would be14·

·increasing problems for Mr. Hogan.15·

· · ·    Q· ··How long did the conversation last?16·

· · ·    A· ··Wasn't long.17·

· · ·    Q· ··Roughly?18·

· · ·    A· ··Ten minutes, five minutes.19·

· · ·    Q· ··Okay.20·

· · ·    A· ··It was a preliminary conversation to gauge,21·

·number one, whether I felt he was genuine and truly had22·

·a reason for me wasting my time with him, and number23·

·two, I wanted, if at all possible, to determine whether24·

·or not I felt he was legitimate with the potential hope,25·
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· · ·    A· ··No, no.·1·

· · ·    Q· ··Did you take notes or, you know --·2·

· · ·    A· ··Did not.·3·

· · ·    Q· ··-- prepare, dictate a memo --·4·

· · ·    A· ··No.·5·

· · ·    Q· ··-- to the file --·6·

· · ·    A· ··No.·7·

· · ·    Q· ··-- or anything of that nature?·8·

· · ·    A· ··Don't do that.·9·

· · ·    Q· ··Okay.10·

· · · · ··         MR. SULLIVAN:··I'll ask the court reporter to11·

·mark as Defendant's Exhibit 251 a single-page document12·

·bearing Bollea 001075.13·

· · · · ··         (Exhibit 251 marked for Identification.)14·

· · · · ··         THE WITNESS:··I've had a chance to review.15·

· · ·    Q· ··MR. SULLIVAN:··All right.··All righty.16·

· · · · ··         Mr. Houston, did you receive this e-mail17·

·message that we have here as Defendant's Exhibit 251?18·

· · ·    A· ··I believe so, yes.19·

· · ·    Q· ··Okay.··You'll see this is dated -- looks like20·

·an e-mail from Keith Davidson to you dated October 12th,21·

·2012.··And the re line says:··"Hulk Hogan Tape."22·

· · · · ··         Do you see that?23·

· · ·    A· ··I do.24·

· · ·    Q· ··Okay.··And then I'm focusing on the e-mail at25·
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·the top of the page.··It says:··"David, I have viewed·1·

·all materials and am now able to speak more·2·

·substantively.··Call at your convenience."·3·

· · · · ··         Do you see that?·4·

· · ·    A· ··Right.·5·

· · ·    Q· ··Okay.··When you spoke with him the previous·6·

·day, the conversation you told us about just a moment·7·

·ago, had he not viewed all the materials at that point?·8·

· · ·    A· ··That's what I indicated to you, he was kind of·9·

·vague as to what he held or didn't hold and what his10·

·people had or didn't have or person, depending on the11·

·plurality of that.12·

· · · · ··         But the end result was he's contacting now13·

·based upon my conversation initially of find out what14·

·the heck you are talking about because, really, until15·

·you know, it's sort of pointless for me to speculate16·

·what you may have as value being appropriate.··And17·

·that's when he had indicated, as I think you saw in the18·

·other e-mail, that he wanted to determine whether he was19·

·going to be representing not only the possessor, but as20·

·he phrased it, I believe, the legal rights owner.21·

· · ·    Q· ··Uh-huh.22·

· · ·    A· ··And I had wanted him to get things straight23·

·because you can imagine -- even though I never really24·

·intended to go forward with any sort of sham deal, you25·
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·can imagine that it would be somewhat pointless, and I'm·1·

·looking as though I'm being rude, to simply say, "Okay.·2·

·Let me buy it from the possessor" without worrying about·3·

·whether there are copies.··That would be akin to burning·4·

·money.·5·

· · · · ··         So I wanted to certainly, playing the role,·6·

·appear at least as though I was somewhat questioning·7·

·what the circumstances were.·8·

· · ·    Q· ··All right.··After you received Defendant's·9·

·Exhibit 251, did you then have a subsequent phone10·

·conversation with Mr. Davidson?11·

· · ·    A· ··I'm sure I did.12·

· · ·    Q· ··Okay.··And when did you two speak next?13·

· · ·    A· ··It would have been close thereafter because14·

·this became a very pressing matter.15·

· · ·    Q· ··Okay.··And how long was that conversation?16·

· · ·    A· ··Again, that would have been a bit more lengthy17·

·as far as substance and his description to me of his18·

·role, what his intentions were.··He then was relaying to19·

·me the fact that he'd been in this business for quite20·

·some time, how he made a living doing this, how he had21·

·represented many other people that had these sorts of22·

·images in reference to other celebrities.··And in fact23·

·he prided himself on the fact he also went after24·

·noncelebrities that may have had a profile position that25·
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·his profession.·1·

· · ·    Q· ··Uh-huh.··Who -- who did he say he represented?·2·

· · ·    A· ··He would never advise.··He --·3·

· · ·    Q· ··Okay.·4·

· · ·    A· ··-- informed me for rather apparent reasons he·5·

·did not want to reveal who his clients were and·6·

·initially tried to couch it in the notion that, "You·7·

·know, I would never do that.··You could go around me,·8·

·and at that point in time I'm defeating my own financial·9·

·interest."··All sorts of things.··But the real answer is10·

·I don't know that he even knew who all the players were11·

·at once.12·

· · · · ··         I think his goal was to reach out to me to see13·

·if he had one on the line, as they say, so that he could14·

·then attempt to manipulate it further.··But I think his15·

·first goal was to see whether we had any interest in16·

·working with him and would pay him.17·

· · ·    Q· ··All right.··What did you say in that18·

·conversation?··What did you -- what did you say to him?19·

· · ·    A· ··I've kind of told you, but in specific, what I20·

·would have been doing was trying to indicate to him, A,21·

·we had an interest because I did not, if he were22·

·genuine, want to lose him.··B, I also wanted him to23·

·believe that if we had the interest, financially, we24·

·would be willing to compensate him for his work on our25·
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·behalf as far as securing these tapes and then allowing·1·

·us to meet in the future.·2·

· · · · ··         We talked about, from my perspective, what --·3·

·the problems I saw as far as buying a pig in a poke,·4·

·what we were getting, how can he verify or prove to me·5·

·that it's not just a copy and someone else has an·6·

·original.·7·

· · · · ··         That was my question area as it concerned my·8·

·conversation with him at that point.·9·

· · ·    Q· ··Okay.··All right.··Let me ask you this:··Was --10·

·what is your best recollection in terms of timing?··He11·

·said --12·

· · ·    A· ··I don't have -- I don't have one.··I'm sorry.13·

·I didn't want you to go on.14·

· · ·    Q· ··Okay.··I mean, this thing's dated October 12th,15·

·and he's -- 2012, 11:30 in the morning, and he says:16·

·"Call at your convenience."17·

· · ·    A· ··It would have been after that.18·

· · ·    Q· ··I would have made a bet on that.19·

· · ·    A· ··There you go.20·

· · ·    Q· ··But you can't recall if it was the same day --21·

· · ·    A· ··No.22·

· · ·    Q· ··-- or --23·

· · ·    A· ··And without appearing as -- you know, like I'm24·

·trying to obfuscate here, I really don't know.··I'm not25·
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·a time, date kind of person.·1·

· · ·    Q· ··Okay.··Did -- what, if anything, did he say?·2·

·Have you told me as -- as best you recall pretty much·3·

·all he said?·4·

· · ·    A· ··Yes.·5·

· · ·    Q· ··Okay.··Did he mention Gawker in any way in that·6·

·second conversation?·7·

· · ·    A· ··I don't recall.··I know that Gawker was·8·

·mentioned in the first conversation.··It may have come·9·

·in again just on the basis of value, when he was10·

·discussing value, and how it was in our best interest to11·

·make certain it never happened again, meaning more12·

·information to be published by Gawker.··If it was, it13·

·was a sidenote more so than the primary, as in the14·

·first.15·

· · ·    Q· ··Okay.··And do you have a precise recollection16·

·of that in the second conversation?17·

· · ·    A· ··You mean precise as to verbiage?18·

· · ·    Q· ··That that did in fact come up in the second19·

·conversation.20·

· · ·    A· ··I -- I believe so, but if you asked me for --21·

·specifically to tell you what was said, I couldn't.22·

· · ·    Q· ··Oh.23·

· · ·    A· ··And the only reason I think that is because I24·

·know more was discussed financially in the second25·
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·conversation as it concerned what we were prepared to·1·

·pay and these not quite so veiled threats of what would·2·

·happen if we didn't.··And I believe it was mentioned in·3·

·that concept of what we would happen -- what would·4·

·happen if we didn't pay.·5·

· · ·    Q· ··Okay.··All right.·6·

· · ·    A· ··In fact, I actually asked him the question·7·

·"What if we don't pay?··What are you going to do?"··And·8·

·I think that's probably when it comes up, although I·9·

·can't give you a specific.10·

· · ·    Q· ··So what is your recollection on that?11·

· · ·    A· ··I -- I think I questioned him if we didn't, as12·

·he put it, buy the product or the tape, what would13·

·happen next?··And I believe that's when Gawker was14·

·discussed as far as the first one, as previously stated,15·

·being only a shot across the bow, that there was more16·

·information that could be provided.17·

· · ·    Q· ··All right.··And in terms of the number of the18·

·sex tapes, did he say anything about the number of the19·

·sex tapes?20·

· · ·    A· ··I don't know whether it was the second or the21·

·third conversation.··Because at one point we got into22·

·the money issue.··And the money issue, in his world,23·

·was -- at some point he was trying to base it on the24·

·tapes, and that's when the plurality of this whole mess25·
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·became forefront because I thought he wanted 500,000 per·1·

·tape because he was talking, I believe, either it was 3·2·

·million or 1.5 million, but regardless, it was in·3·

·reference to valuation for each tape.··And I think that·4·

·was probably the first opportunity I had to hear of more·5·

·than one.·6·

· · ·    Q· ··All right.·7·

· · ·    A· ··Although I'm not certain, but that's my·8·

·recollection.·9·

· · ·    Q· ··Okay.··Did he tell you -- he says here:··"I10·

·have viewed all materials and am now able to speak more11·

·substantively."12·

· · ·    A· ··Right.13·

· · ·    Q· ··Did he tell you what was on the tapes in terms14·

·of their content?15·

· · ·    A· ··Very general terms in reference to individuals,16·

·sex acts, things like that.17·

· · ·    Q· ··What did he say?18·

· · ·    A· ··I don't remember the specifics.··It wasn't19·

·detailed, play by play, as concerns a sex act, but it20·

·was more on the notion of "and this tape also has your21·

·client and -- you know, with the individual, that your22·

·client and this individual are on the tape for X number23·

·of minutes."··Things of that nature.··Nothing really24·

·prurient, but more or less an advisement.25·
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·putting out there?·1·

· · ·    A· ··He referenced, I believe, three tapes, although·2·

·I'm not positive, but I believe so, two or three.·3·

· · ·    Q· ··Okay.··And in his effort to try to convince you·4·

·about the value of these tapes, did he say anything·5·

·about the tape, one of the tapes containing footage of·6·

·Mr. Hogan, using -- making (redacted) comments?·7·

· · · · ··         MR. HARDER:··Again, same request that the word·8·

·(redacted) be redacted.·9·

· · · · ··         SPECIAL MASTER CASE:··Correct.10·

· · · · ··         MR. HARDER:··Yes.··Then in my question, same11·

·thing.··I'm not trying not to use the word because you12·

·are redacting.13·

· · · · ··         THE WITNESS:··And I hesitate because I know it14·

·came up at some point.··I just don't know specifically15·

·when.··And it could have been not during the16·

·conversations, but at the final meeting.··I'm just not17·

·sure.18·

· · ·    Q· ··MR. SULLIVAN:··Okay.··Okay.··You don't have a19·

·specific recollection to place it in time?20·

· · ·    A· ··I know it was toward the end, but I can't tell21·

·you whether it was toward the end of final conversations22·

·or whether it was actually at the Sand Pearl Hotel in23·

·Clearwater, Florida, on the day everybody met.··I think24·

·it was December 12th.25·
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· · · · · ·          I, KIMBERLY J. WALDIE, a Certified Shorthand·1·
·· ·
·Reporter licensed in the State of California and the·2·
·· ·
·State of Nevada, do hereby certify:·3·
·· ·
· · · · · ·          That on FRIDAY, APRIL 10, 2015, at the offices·4·
·· ·
·of Hoogs Reporting Group, 435 Marsh Avenue, Reno,·5·
·· ·
·Nevada, personally appeared DAVID HOUSTON, who was duly·6·
·· ·
·sworn to testify and deposed in the matter entitled·7·
·· ·
·herein; that, before the proceedings' completion, the·8·
·· ·
·reading and signing of the deposition were not requested·9·
·· ·
·by the parties; that said deposition was taken in10·
·· ·
·verbatim stenotype notes by me, a Certified Shorthand11·
·· ·
·Reporter, and thereafter transcribed into typewriting as12·
·· ·
·herein appears;13·
·· ·
· · · · · ·          That the foregoing transcript, consisting of14·
·· ·
·pages 1 through 229, is a full, true and correct15·
·· ·
·transcription of my stenotype notes of said deposition16·
·· ·
·to the best of my knowledge, skill and ability.17·
·· ·
· · · · · ·          I further certify that I am not a relative or18·
·· ·
·employee of counsel of any of the parties, nor19·
·· ·
·a relative or employee of any party involved in said20·
·· ·
·action, nor financially interested in the action21·
·· ·
· · · · · ·          Dated at Reno, Nevada, this 14th day of April,22·
·· ·
·2015.23·
·· ·
·24·
· · · · · · · · · · · ··                       ________________________________· ·
· · · · · · · · · · · ··                       KIMBERLY J. WALDIE, CSR No. 869625·
· · · · · · · · · · · ··                       NV CCR #720, RPR· ·
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CONFIDENTIAL-ATTORNEY'S EYES ONLY



BOLLEA 001200

CONFIDENTIAL-ATTORNEY'S EYES ONLY



BOLLEA 001201

CONFIDENTIAL-ATTORNEY'S EYES ONLY



BOLLEA 001202

CONFIDENTIAL-ATTORNEY'S EYES ONLY



BOLLEA 001203

CONFIDENTIAL-ATTORNEY'S EYES ONLY



BOLLEA 001204

CONFIDENTIAL-ATTORNEY'S EYES ONLY



BOLLEA 001205

CONFIDENTIAL-ATTORNEY'S EYES ONLY



BOLLEA 001206

CONFIDENTIAL-ATTORNEY'S EYES ONLY



BOLLEA 001207

CONFIDENTIAL-ATTORNEY'S EYES ONLY



BOLLEA 001208

CONFIDENTIAL-ATTORNEY'S EYES ONLY



BOLLEA 001209

CONFIDENTIAL-ATTORNEY'S EYES ONLY



BOLLEA 001210

CONFIDENTIAL-ATTORNEY'S EYES ONLY



BOLLEA 001211

CONFIDENTIAL-ATTORNEY'S EYES ONLY



BOLLEA 001212

CONFIDENTIAL-ATTORNEY'S EYES ONLY



BOLLEA 001213

CONFIDENTIAL-ATTORNEY'S EYES ONLY



BOLLEA 001214

CONFIDENTIAL-ATTORNEY'S EYES ONLY



BOLLEA 001215

CONFIDENTIAL-ATTORNEY'S EYES ONLY



BOLLEA 001216

CONFIDENTIAL-ATTORNEY'S EYES ONLY



EXHIBIT 21 
to the 

PUBLISHER DEFENDANTS’ MOTION IN LIMINE ON EVIDENCE 
RELATING TO PLAINTIFF’S ADMISSION THAT HE BELIEVED 

THE SEX TAPE(S) SHOWED HIM MAKING STATEMENTS THAT 
HAVE BEEN MARKED AS CONFIDENTIAL 
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BOLLEA 001165

CONFIDENTIAL-ATTORNEY'S EYES ONLY



EXHIBIT 23 
to the 

PUBLISHER DEFENDANTS’ MOTION IN LIMINE ON EVIDENCE 
RELATING TO PLAINTIFF’S ADMISSION THAT HE BELIEVED 

THE SEX TAPE(S) SHOWED HIM MAKING STATEMENTS THAT 
HAVE BEEN MARKED AS CONFIDENTIAL 
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT 
IN AND FOR PINELLAS COUNTY, FLORIDA 

TERRY GENE BOLLEA professionally
known as HULK HOGAN,

Plaintiff,
vs.

HEATHER CLEM; GAWKER MEDIA, LLC
aka GAWKER MEDIA; GAWKER MEDIA
GROUP, INC. aka GAWKER MEDIA; 
GAWKER ENTERTAINMENT, LLC;
GAWKER TECHNOLOGY, LLC; GAWKER
SALES, LLC; NICK DENTON; A.J.
DAULERIO; KATE BENNERT, and
BLOGWIRE HUNGARY SZELLEMI
ALKOTAST HASZNOSITO KFT aka
GAWKER MEDIA,

Defendants.
______________________________________/

Case No. 12012447CI-011

PLAINTIFF TERRY GENE BOLLEA’S CONFIDENTIAL MOTION IN LIMINE NO. 6 
TO EXCLUDE EVIDENCE OR ARGUMENT RELATED TO ALLEGED ADDITIONAL 

VIDEOS OF TERRY BOLLEA 

Plaintiff Terry Bollea, professionally known as “Hulk Hogan” (“Mr. Bollea”), hereby 

moves this Court in limine under Fla. Stat. § 90.104 for an Order prohibiting Defendants from 

introducing any evidence or argument, during any portion of the trial, referencing alleged 

additional videos of Mr. Bollea and his alleged use of offensive language therein. 

In support of his motion, Mr. Bollea states the following: 

1. Mr. Bollea’s claims in this case arise out of defendant Gawker Media, LLC’s 

(“Gawker”) publication of excerpts from one secretly filmed recording of Mr. Bollea naked and 

engaged in sexual relations with Heather Clem (the “Sex Video”).  Mr. Bollea has brought 

claims for invasion of privacy and related torts.  Gawker’s central defense is that the publication 

of the Sex Video is protected by the First Amendment as a matter of “legitimate public concern.”

Filing # 28455728 E-Filed 06/12/2015 07:44:44 PM
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2. The issue the jury will decide is whether the video Gawker published online on its 

website showing images and audio of Mr. Bollea naked and engaged in sexual intercourse was a 

matter of legitimate public concern. 

3. As part of a systematic defense strategy to defend this case by attacking 

Mr. Bollea personally, Gawker is persisting in efforts to obtain and use alleged additional video 

footage of Mr. Bollea and Heather Clem involving encounters other than the encounter at issue 

in this case.  

4. This alleged additional video footage was the subject of an FBI investigation 

emanating from an attempt to extort Mr. Bollea using such alleged footage. 

5. Gawker’s unyielding efforts to obtain and use the fruits of crimes committed 

against Mr. Bollea as leverage in this case have now reached new heights. 

6. Without obtaining leave from this Court to conduct additional discovery, and 

without even advising this Court that it was continuing to pursue such discovery (including 

during the past three status conferences on March 19, 2015, April 22, 2015 and May 29, 2015), 

Gawker is now jeopardizing an ongoing criminal investigation into the crimes committed against 

Mr. Bollea by pursuing a federal lawsuit against the FBI and EOUSA. A true and correct copy 

of the filings in that case, Gawker Media, LLC v. FBI, Case No. 8:15-cv-01202-SCB-EAJ (M.D. 

Fla.), are appended as Exhibit A hereto; see also Gawker Trial Exhibit #84 (Plaintiff’s Privilege 

Log: Correspondence re FBI Criminal Investigation, Dep. Ex. 102). [Attach Gawker’s 

Complaint, MSJ, and FBI Opposition] 

7. Gawker’s “discovery” in violation of this Court’s orders should not be permitted, 

and any fruits of such discovery should be excluded at trial on this basis alone. 
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8. Even if these additional videos exist and Gawker is able to obtain them, they 

would have no relevance to the video footage Gawker published in this case.  Rather, Gawker’s 

true intent in wanting to use this alleged “evidence” arises from certain offensive language 

supposedly recorded therein.  Indeed, Gawker cites to media reports speculating that Mr. Bollea 

may have made such remarks on a secret recording of an encounter with Heather Clem. 

9. At this point, “summaries” have been produced in discovery that consist of 

purported descriptions of the contents of alleged recordings of Mr. Bollea in which Mr. Bollea 

allegedly uses offensive language.  These “summaries” were prepared by an extortionist trying to 

steal money from Mr. Bollea in exchange for an agreement not to release alleged recordings of 

Mr. Bollea.  These “summaries” include, but are not limited to, documents bates-labeled 

BOLLEA 1210-1214, BOLLEA 1249-1253, DBA 54, and DBA 327.   

10. Gawker also has produced documents in discovery referring to the alleged 

offensive language contained in these recordings.  Those statements, within documents bates-

labeled DBA 0065-0068 and AJD 005_C (an email exchange between A.J. Daulerio and Tony 

Burton) and Gawker 23891-23893 (April 26, 2012 The Dirty article entitled “EXCLUSIVE: 

Hulk Hogan Sex Tape”), lack foundation and are unauthenticated hearsay.  The documents, and 

the alleged recordings, were never verified by anyone in discovery who had personal knowledge 

of the alleged recordings nor their contents.1

                                                           
1 Bollea 002654-2667 consists of text messages between Mr. Bollea and Bubba Clem in 

which, among other things, Mr. Bollea refers to the media reports about the alleged recordings, 
in the phrase starting with “We know there’s more than one tape out there….” Bollea 002658 
(text message of October 12, 2012 a 12:18 p.m.).  Mr. Bollea did not and does not have personal 
knowledge whether there exist more recordings than the 30-minute video that was sent to 
Gawker by an “anonymous” source.  Mr. Bollea was trying to elicit information from Mr. Clem 
regarding whether more than one tape exists.  Mr. Clem stated at the time, and testified at his 
deposition, that he is aware of only one disk containing a recording, and that disk was stolen 
from him.  
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11. On April 22, 2015, the Court adopted the October 20, 2014 Report and 

Recommendation of the Special Discovery Magistrate, which ordered the redaction of certain 

offensive words from documents bates-labeled BOLLEA 1213, BOLLEA 1214, BOLLEA 1252, 

BOLLEA 1253, DBA 54, and DBA 327.  A true and correct copy of the Court’s April 22, 2015 

Order and October 20, 2014 Report and Recommendation are appended as Exhibit B hereto. 

12. Because discovery is closed, and Gawker has not obtained, nor is it entitled to 

obtain, FBI records that are part of an ongoing criminal investigation, any and all evidence 

regarding alleged additional recordings of Mr. Bollea should be excluded. 

13. Such evidence should also be excluded because it is completely irrelevant to the 

material issues in this case. 

14. It is undisputed that Mr. Bollea was illegally recorded without his knowledge or 

consent.  These alleged additional recordings do not refute these facts. 

15. Rather, the only purpose evidence of these alleged additional recordings serves is 

to inflame and prejudice the jury against Mr. Bollea. 

16. There is nothing within the documents produced during discovery demonstrating 

that these recordings contain any evidence that Mr. Bollea knew he was being recorded or 

consented to being recorded.  

17. Allowing evidence about these alleged recordings to be admitted, even while 

redacting the alleged offensive words, would still be improper.  The sentences and phrases in 

which the alleged offensive statements appear, in their entirety (and any reference to or argument 

about them), should be excluded at trial.  Allowing the sentences and phrases with the redactions 

only encourages the jurors to infer negatively on the redactions, thus severely prejudicing Mr. 

Bollea.  Further, the offensive statements allegedly made by Mr. Bollea referenced within 
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documents bates-labeled DBA 0065-0068 and AJD 005_C (an email exchange between A.J. 

Daulerio and Tony Burton) and Gawker 23891-23893 (April 26, 2012 The Dirty article entitled 

“EXCLUSIVE: Hulk Hogan Sex Tape”) were not redacted in discovery purposes, yet redaction 

at trial is necessary to prevent juror confusion and potential prejudice to Mr. Bollea. 

18. The alleged use of offensive language, even if it occurred, is not probative of any 

material fact underlying the claims and defenses at issue in this litigation.  Fla. Stat. §§ 90.401, 

90.402.

19. Further, even assuming arguendo there was some relevance, any probative value 

would be substantially outweighed by the prejudice of putting these matters before the jury.  Fla. 

Stat. § 90.403; MCI Express, Inc. v. Ford Motor Co., 832 So.2d 795, 801-02 (Fla. 3d DCA 2002) 

(trial court committed reversible error when it did not exclude testimony that executive of 

plaintiff used derogatory language about Cubans); Simmons v. Baptist Hosp. of Miami, Inc., 454 

So.2d 681, 682 (Fla. 3d DCA 1984) (same; “We think these unfair character assassinations could 

have done nothing but inflame the jury against these witnesses, who were so essential to the 

plaintiff’s case, and in so doing, denied the plaintiff the substance of a fair trial below.”); State v. 

Gaiter, 616 So.2d 1132, 1133 (Fla. 3d DCA 1993) (trial court redacted racial slurs even though 

probative). 

20. Even if the alleged offensive language were somehow relevant, and its probative 

value is not substantially outweighed by prejudice, it is nothing more than rank hearsay of an 

extortionist, who was seeking money in exchange for delivery of the recordings.  Moreover, the 

tabloid media does not appear to have ever seen the alleged recordings but, rather, is 

perpetuating a rumor about their possible existence.  The extortionist likely is the source of the 

rumor as part of a coordinated effort to scare Mr. Bollea into paying the extortion money. 
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 For the foregoing reasons, Mr. Bollea requests that the Court enter an Order prohibiting 

defendants from introducing any evidence or argument at trial referencing any alleged additional 

recordings of Mr. Bollea in their entirety or, if not, then at a minimum, prohibiting any 

introduction of or argument about alleged use of offensive language by Mr. Bollea. In particular, 

the following should be excluded:  the phrase starting with “but has more . . .” in DBA 0065-

0068 and AJD 005_C; the phrase starting with “Sorry Hulkster . . .” in Gawker 23891-23893 

(April 26, 2012 The Dirty article entitled “EXCLUSIVE: Hulk Hogan Sex Tape”); the text 

message starting with “We know there’s more than one tape out there….” in Bollea 002658 (text 

message of October 12, 2012 a 12:18 p.m.); and the entirety of the sentences containing the 

redactions already approved by the Court in BOLLEA 1213, BOLLEA 1214, BOLLEA 1252, 

BOLLEA 1253, DBA 54, and DBA 327.  Again, these statements are alleged summaries of 

alleged recordings, created by an unknown person as part of an extortion attempt; there is no 

evidence the recordings actually exist or contain the language included on the alleged 

summaries. 

Respectfully submitted, 

  /s/ Kenneth G. Turkel   
      Kenneth G. Turkel, Esq. 
      Florida Bar No. 867233 
      Shane B. Vogt 
      Florida Bar No. 0257620 
      BAJO | CUVA | COHEN | TURKEL 
      100 North Tampa Street, Suite 1900 
      Tampa, Florida 33602 
      Tel:  (813) 443-2199  
      Fax: (813) 443-2193
      Email:  kturkel@bajocuva.com  
      Email:  svogt@bajocuva.com

-and- 

      Charles J. Harder, Esq. 
PHV No. 102333 
Douglas E. Mirell, Esq. 

mailto:kturkel@bajocuva.com
mailto:svogt@bajocuva.com
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PHV No. 109885 
Jennifer J. McGrath, Esq. 
PHV No. 114890 
Sarah E. Luppen, Esq. 
PHV No. 113729 
HARDER MIRELL & ABRAMS LLP 
1925 Century Park East, Suite 800 
Los Angeles, CA  90067 
Tel: (424) 203-1600 
Fax: (424) 203-1601 
Email:  charder@hmafirm.com
Email:  dmirell@hmafirm.com
Email: jmcgrath@hmafirm.com
Email:  sluppen@hmafirm.com

Counsel for Plaintiff 

mailto:charder@hmafirm.com
mailto:dmirell@hmafirm.com
mailto:jmcgrath@hmafirm.com
mailto:sluppen@hmafirm.com
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by e-mail 
via the e-portal system this 12th day of June, 2015 to the following:   

Barry A. Cohen, Esquire 
Michael W. Gaines, Esquire
The Cohen Law Group
201 E. Kennedy Blvd., Suite 1950
Tampa, Florida 33602
bcohen@tampalawfirm.com
mgaines@tampalawfirm.com
jhalle@tampalawfirm.com
mwalsh@tampalawfirm.com
Counsel for Heather Clem

Gregg D. Thomas, Esquire
Rachel E. Fugate, Esquire
Thomas & LoCicero PL
601 S. Boulevard
Tampa, Florida 33606
gthomas@tlolawfirm.com
rfugate@tlolawfirm.com
kbrown@tlolawfirm.com
abeene@tlolawfirm.com
Counsel for Gawker Defendants

David R. Houston, Esquire
Law Office of David R. Houston
432 Court Street
Reno, NV 89501
dhouston@houstonatlaw.com
krosser@houstonatlaw.com

Michael Berry, Esquire
Levine Sullivan Koch & Schultz, LLP
1760 Market Street, Suite 1001
Philadelphia, PA  19103
mberry@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants

Seth D. Berlin, Esquire
Paul J. Safier, Esquire
Alia L. Smith, Esquire
Michael D. Sullivan, Esquire
Levine Sullivan Koch & Schulz, LLP
1899 L. Street, NW, Suite 200
Washington, DC 20036
sberlin@lskslaw.com
psafier@lskslaw.com
asmith@lskslaw.com
msullivan@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants

Kirk S. Davis, Esquire
Shawn M. Goodwin, Esquire
Akerman LLP
401 E. Jackson Street, Suite 1700
Tampa, Florida  33602
kirk.davis@akerman.com
shawn.goodwin@akerman.com
Co-Counsel for Gawker Defendants

       /s/ Kenneth G. Turkel    
Attorney 
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mailto:mwalsh@tampalawfirm.com
mailto:gthomas@tlolawfirm.com
mailto:rfugate@tlolawfirm.com
mailto:kbrown@tlolawfirm.com
mailto:abeene@tlolawfirm.com
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mailto:krosser@houstonatlaw.com
mailto:mberry@lskslaw.com
mailto:sberlin@lskslaw.com
mailto:psafier@lskslaw.com
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mailto:msullivan@lskslaw.com
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT 
IN AND FOR PINELLAS COUNTY, FLORIDA 

 
TERRY GENE BOLLEA professionally 
known as HULK HOGAN, 
 
 Plaintiff, 
 
vs. 
 
HEATHER CLEM; GAWKER MEDIA, LLC 
aka GAWKER MEDIA; GAWKER MEDIA 
GROUP, INC. aka GAWKER MEDIA;  
GAWKER ENTERTAINMENT, LLC; 
GAWKER TECHNOLOGY, LLC; GAWKER 
SALES, LLC; NICK DENTON; A.J. 
DAULERIO; KATE BENNERT, and 
BLOGWIRE HUNGARY SZELLEMI 
ALKOTAST HASZNOSITO KFT aka 
GAWKER MEDIA, 
 
 Defendants. 
______________________________________/ 
 

 
 
 
 
  Case No. 12012447CI-011 
 
 

PLAINTIFF’S CONFIDENTIAL OPPOSITION TO GAWKER DEFENDANTS’ 
MOTION TO PERMIT PRESENTATION OF OFFENSIVE LANGUAGE AT TRIAL 

(STYLED “The Publisher Defendants’ Motion in Limine on Evidence Relating to 
Plaintiff’s Admission that He Believed the Sex Tape(s) Showed Him Making Statements 

That Have Been Marked as Confidential”) 
 

Defendants Gawker Media, LLC, Nick Denton, and A.J. Daulerio (together, the “Gawker 

Defendants”) contend that they should be permitted to inject the extremely prejudicial and 

inflammatory issue of race into a trial which they concede is only about privacy and 

newsworthiness.  Their clear intent is to seek to destroy Plaintiff’s character and reputation using 

alleged “evidence” that is completely irrelevant to this case.  

Gawker Defendants’ pretext for introducing this totally improper “evidence” is their 

argument that Plaintiff filed and has prosecuted this incredibly expensive and time-consuming 

lawsuit over the past two-and-one-half years supposedly for reasons other than the vindication 

Filing # 29018638 E-Filed 06/26/2015 04:55:14 PM
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of his rights.  Their position is wrong, nonsensical, lacks any factual support, is irrelevant and is 

offensive.  Gawker Defendants’ contention is essentially that Plaintiff filed this public lawsuit, 

in a high profile case, as an elaborate ruse to keep private alleged other video that is not even at 

issue in this lawsuit, and that Gawker Defendants do not even possess.  Gawker Defendants’ 

basic premise in their motion makes no sense whatsoever, and lacks any factual support, and is 

completely incorrect.  On the contrary, and as Gawker Defendants are well aware, Plaintiff 

sought the assistance of the F.B.I. to investigate and prosecute an attempt to extort him with the 

secret footage of him naked and having sex.  The alleged “other video” has never been a 

legitimate issue in this case, and Plaintiff certainly has never tried to make it an issue.  Just the 

opposite: Gawker Defendants have repeatedly tried to make the alleged “other video” an issue—

for the purpose of further invading Plaintiff’s privacy and seeking to assassinate his character.  

Plaintiff has consistently opposed these efforts.  Thus, the premise of the Gawker Defendants’ 

motion—that Plaintiff filed this public lawsuit supposedly for the ulterior purpose of keeping the 

alleged “other video” private—notwithstanding the fact that the alleged “other video” is not 

even at issue, and Plaintiff certainly has never tried to make it one—defies logic, lacks support, 

and is false. 

Moreover, as discussed below, Plaintiff’s actual or alleged motive for filing this lawsuit 

is completely irrelevant.  If Gawker Defendants violated his rights, then he is entitled to redress, 

regardless of what his motive was in bringing suit.  Even if his motive was relevant, Plaintiff’s 

motive for bringing this lawsuit was, in fact, to seek legal redress for Gawker Defendants’ 

wrongful conduct against him, and there is no evidence whatsoever to suggest otherwise. 

The only motive potentially germane to Gawker Defendants’ motion in limine is their 

own motive in seeking to inject offensive racial language into the jury trial.  Gawker Defendants’ 
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motive obviously is to unfairly prejudice the jury against the Plaintiff.  Gawker Defendants have 

publicly stated to the press in recent weeks that they are facing the prospect of being 

economically destroyed by a jury verdict.1 Gawker Defendants therefore are now resorting to 

jury nullification by seeking to brand Plaintiff as a “racist” to the jury and the general public.  

Such improper tactics have no place in jurisprudence—which seeks justice above all else.  

Gawker Defendants seek to turn the court system on its head, and use it as a means to destroy 

Plaintiff and deny him a fair trial on his legitimate claims. 

It also is noteworthy that Gawker Defendants are not arguing that this alleged “evidence” 

is relevant to establish Plaintiff’s consent or knowledge of being recorded, or any other 

potentially legitimate issue in the case.  Rather, the motion is frivolous, and possibly even 

warrants sanctions given the patent absurdity of its central premise, as well as its total lack of 

factual support.2 

A. Motive is Completely Irrelevant to Plaintiff’s Claims  

Plaintiff has well-supported claims against Gawker Defendants—so much so that, on 

May 29, 2015, this Court found that there is a reasonable factual and legal basis to support the 

imposition of punitive damages against Gawker Defendants.  Mr. Denton and Heather Dietrick 

(Gawker’s President and in-house counsel who attended the May 20, 2015 hearing) recently 

acknowledged the viability of Plaintiff’s claims, and the very real possibility that he could 

prevail at trial.3   

                                                           
1 See Exhibit A. 
2 It should be noted that this is not the first time this Court has been asked to rule on this issue.  
Gawker Defendants have repeatedly asked both the Special Discovery Magistrate and this Court 
to rule that they could take discovery on the alleged statements by Plaintiff and utilize any such 
evidence at trial, and both Special Discovery Magistrate Case and this Court have repeatedly 
ruled against the Gawker Defendants because this issue is irrelevant. 
3 See Exhibit B. 
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Against this backdrop, the argument that Plaintiff had some nefarious ulterior motive for 

filing and prosecuting this case rings hollow.  As Mr. Denton and Ms. Dietrick recognized in 

their recent interviews, the central issues the jury will decide in this case are whether the secretly 

recorded footage of Plaintiff naked and engaged in sexual intercourse posted on gawker.com was 

an invasion of his privacy, and whether the posting was “newsworthy.”  Plaintiff’s alleged 

“motivation” for filing this suit is completely irrelevant to the issues our jury must decide.  Corey 

v. Clear Channel Outdoor, Inc., 683 S.E.2d 27, 33 (Ga. App. 2009) (holding that it is within the 

trial courts’ discretion to grant a motion in limine excluding evidence of plaintiff’s motive in 

filing suit); Long John Silvers, Inc. v. Nickelson, 2013 U.S. Dist. LEXIS 31455 (W.D. Kty. Mar. 

6, 2013) (holding that ulterior motives are irrelevant). 

None of the elements of the claims Plaintiff must prove, or the defenses that have been 

raised, involve Plaintiff’s subjective intent when he filed this case.  Gawker Defendants should 

not be permitted to prejudice, mislead and confuse the jury with their factually and legally 

unsupported conjecture about Plaintiff’s motives.  

The cases Gawker Defendants cite in their motion demonstrate why the “evidence” they 

want to use is irrelevant in this case.  There are very limited circumstances where the use of 

offensive terms is admissible:  they must be directly material to the issues in the case or the 

testimony being offered.  Jones v. State, 748 So.2d 1012, 1023 (Fla. 1999).  The examples cited 

by Gawker Defendants of when such language has been determined to be “directly material” are 

almost all criminal cases4 in which the defendants made racial slurs that were germane to 

critical issues being tried.  Two of the cases involved racial slurs used by defendants that were 

                                                           
4 The sole civil case Gawker Defendants cite, Lay v. Kremer, 411 So.2d 1347 (Fla. 1st DCA 
1982), specifically held that the racial slur at issue was relevant to the defendants’ intent, an 
essential element in the assault and punitive damages claim at issue. 
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relevant to discrediting their alibis and to explain the context of incriminating statements.  Jones, 

748 So.2d at 1022-1023; Phillips v. State, 476 So.2d 194, 196 (Fla. 1985).  In Robinson v. State, 

574 So.2d 108 (Fla. 1991), the defendant’s reference to the victim of his sexual assault and 

homicide as a “white woman” was directly relevant to his defense based on an accidental 

shooting—because his victim (a “white woman”) was raped and then shot twice in the head.  The 

final two cases cited, Clinton v. State, 970 So.2d 412 (Fla. 4th DCA 2007) and Lay v. Kremer, 

specifically acknowledge that the racial slurs at issue in those cases were relevant to the issues of 

premeditation and intent. 

Here, Plaintiff’s intent or motive in prosecuting this lawsuit is not relevant to his claims 

or any of Gawker Defendants’ defenses.  In fact, Gawker Defendants provide no explanation as 

to why Plaintiff’s intent is relevant.  Instead, Gawker Defendants appear to be asserting an 

unpled abuse of process type argument as the basis for this inadmissible and highly prejudicial 

evidence.  However, even in properly pled abuse of process cases (which is not the case here), an 

ulterior motive in filing a lawsuit is not relevant.  Peckins v. Kaye, 443 So.2d 1025, 1026-27 

(Fla. 2d DCA 1983); Thomson McKinnon Secur., Inc. v. Light, 534 So.2d 757, 760 (Fla. 3d DCA 

1988) (“There is no abuse of process when the process is used to accomplish the result for which 

it was created, regardless of an incidental or concurrent motive of spite or ulterior motive.”). 

For the same reason, Gawker Defendants’ argument based upon the “state of mind” 

exception to the hearsay rule is without merit.  For that exception to apply, the state of mind of 

the party must be relevant to the lawsuit.  Combs v. State, 133 So.3d 564, 567 (Fla. 2d DCA 

2014) (holding for state of mind exception to apply, party’s state of mind “must be relevant to 

the issues in the case”); Rutledge v. State, 1 So.3d 1122, 1129 (Fla. 1st DCA 2009) (“The ‘state 

of mind’ exception allows admission only if ‘the declarant’s state of mind is at issue.’”).  Here, 
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Plaintiff’s “state of mind” related to the filing and prosecution of this lawsuit is not at issue, and 

has no relevance to any of his causes of action, nor any defenses. 

Moreover, this exception applies only to statements of a declarant’s then existing state of 

mind, if offered to prove or explain the declarant’s subsequent conduct or the declarant’s state of 

mind when the statement was made.  Fla. Stat. § 90.803(3).  The “statements” Gawker 

Defendants seek to introduce are not statements of Plaintiff’s then existing state of mind.  They 

have absolutely nothing to do with his state of mind—let alone his state of mind concerning any 

intent, motive or mental feeling relevant to this case.  For example, in Van Zant v. State, 372 

So.2d 502, 504 (Fla. 1st DCA 1979), it was held to be reversible error to admit the victim’s 

statements under the state of mind hearsay exception because the statements did not relate to the 

victim’s state of mind on the date she made the statement, nor refer to any plan or intention the 

victim had.   

While Plaintiff categorically denies Gawker Defendants’ claim that he filed suit for a 

different or additional reason than the vindication of his privacy rights, even if Gawker 

Defendants’ contention were true, Plaintiff is still entitled to redress because his claims are well 

founded and he suffered damage from Gawker Defendants’ conduct, regardless of any ulterior 

motives for filing suit.  Ultimately, the jury will decide the claims and defenses that are pled in 

this case—none of which are based upon Plaintiff’s motivations for bringing suit.  

Finally, there is no legitimate basis for Gawker Defendants using this alleged evidence 

either as impeachment or to refresh witnesses’ recollections, because there are no issues in the 

case (and therefore there should be no testimony or evidence) turning on whether Plaintiff used 
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offensive language.  This case involves only one video posted on gawker.com.5  That video, and 

for that matter the entire 30 minute video from which it was derived, contain none of the 

offensive language Gawker Defendants seek to introduce.  The issue of whether Gawker 

Defendants invaded Plaintiff’s privacy by posting this video is not affected in any way by 

alleged additional videos or language contained therein.  Likewise, whether Gawker Defendants 

had the right to post the sex video is not affected in any way by the alleged “other video” or 

language that may be contained therein.  Whether Plaintiff was damaged, and the amount of his 

damages, is not affected one way or the other by this issue.   

Gawker Defendants cannot use impeachment or refreshing recollection as a guise to put 

irrelevant and improper character assassination evidence before the jury.  The other video and 

any related argument or evidence are wholly irrelevant.  

The importance of the context of the “evidence” and argument Gawker Defendants want 

to use to taint the jury and assassinate Plaintiff’s character cannot be overstated.  An extortionist 

(who will not testify at trial) prepared purported written summaries of alleged video to try to 

steal money from Plaintiff.  Websites made unverified comments about its alleged existence and 

contents.  None of the authors of these purported summaries or stories will testify at trial.  The 

“evidence” cited in Gawker Defendants’ motion is hearsay upon hearsay, lacking any 

foundation, and providing no opportunity for cross-examination.  See Fla. Stat. §§ 90.802., 

90.604, 90.401-403, 90.609, and 90.952.  

Equally important is the fact that the additional video currently in the F.B.I.’s possession 

is also illegally recorded footage of Plaintiff.  However, this illegally recorded footage has not 

                                                           
5 In fact, even if Gawker Defendants had copies of other video, they still would not be admissible 
for this very reason.  The video at issue at trial is the one video posted on gawker.com. 
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been publicly disclosed—and Plaintiff has a privacy right to ensure that it never is.  This is the 

very reason why Florida’s Security of Communications Act exists.   

Gawker Defendants (not Plaintiff) have now secured an order directing the F.B.I. to 

deliver the video footage in its possession to the Court for review.  Because Gawker Defendants 

maintain that the relevancy of the video is based on the alleged use of offensive language, this 

Court should rule that such evidence is irrelevant and inadmissible at trial.   

B. Any Minimal Probative Value of Offensive Language is Far Outweighed by Its 
Substantial Prejudice. 

  Florida law is absolutely clear that evidence of offensive language of the type at issue 

here is precisely the sort of inflammatory, prejudicial evidence that should be excluded in 

the Court’s discretion, even when that language is relevant to a material issue in the case 

(which is not the case here).  The prejudicial effect of such evidence is so clear that its admission 

during a trial has been held to be reversible error.  MCI Express, Inc. v. Ford Motor Co., 832 

So.2d 795, 801-02 (Fla. 3d DCA 2002) (holding that the trial court committed reversible error 

when it did not exclude testimony that executive of plaintiff used derogatory language about 

Cubans); Simmons v. Baptist Hosp. of Miami, Inc., 454 So.2d 681, 682 (Fla. 3d DCA 1984) 

(same, holding: “We think these unfair character assassinations could have done nothing but 

inflame the jury against these witnesses, who were so essential to the plaintiff’s case, and in 

so doing, denied the plaintiff the substance of a fair trial below.”) (Emphasis added); accord 
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State v. Gaiter, 616 So.2d 1132, 1133 (Fla. 3d DCA 1993) (trial court redacted racial slurs even 

though probative).6 

Even in Jones v. State, 748 So.2d 1012, 1023 (Fla. 1999), cited by Gawker Defendants, 

the Florida Supreme Court expressly stated that this sort of evidence should generally be 

excluded from trials:  “Although we strongly caution prosecutors against eliciting testimony 

involving racial slurs unless absolutely necessary, we understand that there are limited 

circumstances where the use of such offensive terms may be directly material to the issues in the 

case or to the testimony being offered.  In this case, although we agree that it was necessary to 

tell the jury of Jones’ initial explanation concerning the source of the scratch marks, we question 

whether it was necessary for Detective Parker to mention that a racial slur was used by Jones.  In 

circumstances such as this, we strongly suggest that prosecutors err on the side of caution by 

omitting these statements and that trial courts consider the danger that the prejudicial 

effect of such evidence will substantially outweigh any probative value.”  Id. (emphasis 

added).  The Court only found the error harmless because “we do not find that there was any 

                                                           
6 Gawker Defendants argue that these cases leave open the possibility that offensive language of 
the type at issue here could be admissible where directly relevant.  However, that simply is not 
the case here, for the reasons stated herein.  Moreover, the admonition in MCI Express, which 
Gawker Defendants quote in their papers, is directly applicable here: MCI Express held that the 
admission of an actual recording of a party using offensive language, i.e., actual evidence that a 
slur was uttered was reversible error in part because the other side “exploited” the recording to 
“exacerbate” the prejudicial effect.  See Moving Papers at 14 n.7.  Gawker Defendants clearly 
are attempting to do the same thing to Plaintiff here, as evidenced by their repetition of the words 
“several racial slurs” in their motion.  Phillips v. State, 476 So.2d 194, 196 (Fla. 1985), and 
Clinton v. State, 970 So.2d 412, 414 (Fla. Fla. 4th DCA 2007), cited by Gawker Defendants, 
merely hold that the defendant failed to object to the admission of evidence of racially offensive 
language and therefore waived the issue.  In Clinton, the racial slur was clearly admissible 
anyway because it showed the defendant’s motive for committing a premeditated murder.  
Meanwhile, Robinson v. State, 574 So.2d 108, 113 (Fla. 1991), cited by Gawker Defendants, 
does not involve offensive language at all, but merely held that the defendant’s statement about 
shooting a white woman twice in the head was admissible to refute his defense of an accidental 
shooting. 
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attempt to inject race as an issue in the trial, or an impermissible appeal to bias and prejudice.”  

Id.  The contrast between what happened in Jones and what Gawker Defendants attempt to do 

here is manifest.7 

Gawker Defendants have not identified any theory that would make the alleged offensive 

language directly relevant to a central issue in this case such that the clear prejudicial effect of 

such alleged evidence would be far outweighed by its probative value.  At best, Gawker 

Defendants’ theories of relevance are wholly collateral, not going to whether Plaintiff’s privacy 

was invaded or whether Gawker Defendants have a legitimate defense.  Gawker Defendants’ 

unsupported assertion that Plaintiff’s damages are somehow diminished by his supposed ulterior 

motive for filing suit is nonsensical:  Plaintiff either has damages, or he does not.   

C. Conclusion 

Gawker Defendants should not be permitted to use their misguided “theory” about 

Plaintiff’s supposed ulterior motives as a pretext to assassinate Plaintiff’s character and prejudice 

the jury against him.  Gawker Defendants cannot establish that the “evidence” they want to use is 

competent or relevant, let alone that it meets the heightened threshold required when a party 

attempts to admit evidence of highly offensive language of this type.  Gawker Defendants’ 

motion should be denied in its entirety, and their attorneys and all of their witnesses should be 

specifically instructed that they must not raise any of these issues in their testimony or arguments 

at trial at any time. 

 
 
 
 

                                                           
7 Jones cites with approval two cases, which hold that racially offensive language should be 
excluded from evidence.  Jones, 748 So.2d at 1022 (citing Robinson v. State, 520 So.2d 1, 6-8 
(Fla. 1988) and McBride v. State, 338 So.2d 567, 568-69 (Fla. 1st DCA 1976)). 
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      Q Okay. And then you indicated at some point you1

went to Davidson's room or what you thought to be2

Davidson's room.3

      A Yeah, I believe. It was somewhere else, a4

room.5

      Q Okay. But actual hotel room?6

      A Yes.7

      Q Like a guest room?8

      A Yes.9

      Q Okay. I take it there's a bed in the room, not10

like a conference room or something like that?11

      A No, no, it was a hotel room.12

      Q Okay. And how long were you in Mr. Davidson's13

room?14

      A Not a great period of time, 20 minutes,15

30 minutes maybe. Very brief. His purpose was16

essentially, as he said, "Let's get this out of the17

way," referencing the authentication, because otherwise,18

of course, we're going to have to do it later after the19

polygraph. So he came up to the bright notion of20

getting it done right away.21

      Q Okay. All right. And then you indicated that22

after that, you went back up to the additional room23

where you all met.24

      A After the polygrapher contacted us.25
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that. I don't recall.1

      Q Okay. All right. Now, did you later watch any2

of the DVDs obtained from Mr. Davidson with the FBI?3

      A No.4

      Q Did they ever call you in and ask you to view5

portions of this and identify it?6

      A They never called me in to review the7

videotapes.8

      Q Okay. Did they call you in for any other9

purposes related to this investigation?10

      A There was a telephone call made as to whether11

I'd be willing to go to the FBI office in Tampa for the12

purposes of assisting in the transcription of the stated13

word as it pertained to the videotape. Their14

transcriber was having difficulty making out certain15

words at certain times. I had agreed to do so. That16

was to be planned for in the future, and it never came17

to fruition.18

      Q So you never actually went over --19

      A No.20

      Q -- and participated in the transcription?21

      A No.22

      Q All right. When you were there in23

Mr. Davidson's room that day, were three DVDs placed in24

a DVD player and portions played?25
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      A There appeared to be three DVDs, not all at1

once placed in a player, but individually one at a time.2

Whether they were different DVDs or one DVD and two3

copies remains to be seen, I guess.4

      Q Okay. What --5

      A I don't know.6

      Q Okay. What order did you view the three tapes7

in?8

      A First one was first.9

      Q No.10

      A There's no time, date stamp on the DVDs for me11

to draw reference points.12

      Q No. I understand that. But the reason I ask13

you is because he gives you this Exhibit B, and it says14

first tape, second tape. You know what I mean? It15

purports --16

      A Right.17

      Q -- to provide contents to three different18

tapes.19

      A Right.20

      Q Did he then say to you when you were in his21

room, "Okay. I'm going to show you an excerpt of the22

first tape"?23

      A No. I think the idea was at that point in time24

not to verify everything that he claimed was on the25
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tapes was on the DVD. Literally, that would require us1

to sit and go through each DVD in their entirety.2

             Quite to the contrary, our goal was to simply3

provide verification that it was Terry on the DVD, and4

as such -- and this sounds silly when you are doing a5

business deal, but under the circumstances, Mr. Davidson6

then would be apparently believed as to what he was7

saying.8

             Our goal was not to sit and verify content. It9

was simply to authenticate the fact that Mr. Bollea was10

on there. But, again, remember, this is all part of a11

sting, and so, therefore, we're playing a role where12

we're attempting to have Mr. Davidson believe that we're13

bona fide purchasers for this material, which requires14

us to do something, which at that point was "Okay.15

Well, Terry, does that look like you?" which leads Terry16

to walk away, signaling to me he's very upset, which17

leads me to want to just simply get through the process.18

      Q All right. If you would look, please, back at19

Defendant's Exhibit 259.20

      A Got it.21

      Q And if you would turn to page 1210, which is --22

      A 1210 in 259?23

      Q Yes, sir.24

      A Okay. Hang on. I've got it.25
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               I, KIMBERLY J. WALDIE, a Certified Shorthand1

Reporter licensed in the State of California and the2

State of Nevada, do hereby certify:3

               That on FRIDAY, APRIL 10, 2015, at the offices4

of Hoogs Reporting Group, 435 Marsh Avenue, Reno,5

Nevada, personally appeared DAVID HOUSTON, who was duly6

sworn to testify and deposed in the matter entitled7

herein; that, before the proceedings' completion, the8

reading and signing of the deposition were not requested9

by the parties; that said deposition was taken in10

verbatim stenotype notes by me, a Certified Shorthand11

Reporter, and thereafter transcribed into typewriting as12

herein appears;13

               That the foregoing transcript, consisting of14

pages 1 through 229, is a full, true and correct15

transcription of my stenotype notes of said deposition16

to the best of my knowledge, skill and ability.17

               I further certify that I am not a relative or18

employee of counsel of any of the parties, nor19

a relative or employee of any party involved in said20

action, nor financially interested in the action21

               Dated at Reno, Nevada, this 14th day of April,22

2015.23

24
                                  ________________________________
                                  KIMBERLY J. WALDIE, CSR No. 869625
                                  NV CCR #720, RPR
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November 10, 2014

VIA EMAIL

Michael Berry, Esq.
Levine Sullivan et al.
1899 L. Street, NW, Suite 200
Washington, DC 20036
Email: mberry@lskslaw.com

Re: Terry Bollea v. Heather Clem, Gawker Media LLC, et al.
No. 12012447-CI-011

Dear Mr. Berry:

As you know, the parties agreed to a protocol for submitting Gawker’s FOIA request,
which contemplated that Mr. Bollea’s counsel would be permitted to include with the request a
letter from my office to the government stating Mr. Bollea’s relevance objections. However, you
rejected each of the many drafts that we submitted to you. We modified the letter repeatedly to
accommodate your concerns that the letter might cause the government to misconstrue the law
that applies to FOIA requests, or to make a determination that the letter was somehow a
withdrawal or modification of the FOIA waivers. We revised the drafts to omit discussion of the
FOIA requirements, and also make clear that the waivers were not being withdrawn or
modified. Still, you rejected the drafts. In the process, you rejected a brief summary of the basic
facts underlying the pending lawsuit, and a brief summary of the FBI’s sting and investigation
regarding the extortion attempt, which were included for purposes of background.

Because of your rejection of all of our many drafts, we had no alternative but to submit
our letter directly to the government, edited so that it fully takes into account all of Gawker’s
stated concerns, but is not the Gawker-written version that you requested that we sign and
submit. We feel that this is a matter of Mr. Bollea being permitted to exercise his First
Amendment rights to communicate with the government regarding the very matter with which
the government sought his participation, and in which he complied: the FBI sting operation and
investigation to apprehend and prosecute an extortionist.

The letters to the government, copies of which are enclosed, make clear that Mr. Bollea is
not withdrawing or modifying the FOIA waivers in any way, and that those waivers remain in
effect.
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If you have any questions regarding the foregoing, please contact me.

Very truly yours,

CHARLES J. HARDER Of
HARDER MIRELL & ABRAMS LLP



Highly Confidential—Attorneys’ Eyes Only

November 10, 2014

VIA EMAIL, FAX & FED EX

Ken Courter, Chief
FOIA/PA Unit
Criminal Division
Department of Justice
Suite 1127, Keeney Building
950 Pennsylvania Avenue, N.W.
Washington, DC 20530-0001
Phone: (202) 616-0307
Fax: (202) 514-6117
crm.foia@usdoj.gov

Re: Gawker Media LLC’s Freedom of Information Act Request

Dear Mr. Courter:

This law firm is lead counsel for Terry Bollea, professionally known as “Hulk Hogan,” in
the Florida state court action styled Terry Gene Bollea v. Heather Clem, Gawker Media LLC, et
al., Circuit Court of the Sixth Judicial Council in and for Pinellas County, Florida, Case Number
12012447CI-011 (the “Civil Lawsuit”). We write concerning Gawker Media LLC’s Freedom of
Information Act request with accompanying waivers from Mr. Bollea and his counsel, which we
understand were sent to your office by Gawker Media’s counsel, Gregg Thomas, Esq., on or
about November 7, 2014 (the “FOIA Request”).

We write this letter to make your office aware of the following matters:

First, in the Civil Lawsuit, the court determined that the materials within the possession
of the FBI are potentially relevant to certain issues and on that basis ordered Mr. Bollea and his
counsel to sign the FOIA waivers. Mr. Bollea and his counsel complied with the order to sign
the waivers. Notwithstanding, Mr. Bollea does not agree that the government’s records are
relevant to the Civil Lawsuit. Mr. Bollea’s relevance objections were based on the following
factors, among others:
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A. In or about mid-2007, Mr. Bollea was filmed in a private bedroom without his knowledge
or permission. Gawker Media, which operates the celebrity gossip site at Gawker.com,
received from an “anonymous” source a 30-minute video of that encounter. Gawker
Media edited the footage into a “highlight reel” (the terminology used by Gawker
Media’s editor-in-chief), which showed Mr. Bollea fully naked and having explicit sexual
relations with his partner. The edited footage was not blurred, blocked, pixilated or
otherwise obscured, and Gawker Media posted it at Gawker.com, where it was viewed by
the public. Mr. Bollea’s counsel immediately demanded that Gawker Media remove the
illegally created and published video, yet Gawker Media refused, and the Civil Lawsuit
was filed shortly thereafter.

B. The materials sought by the FOIA Request pertain to an FBI investigation and sting
operation from approximately December 2012, whereby an unknown extortionist and his
or her accomplices attempted to extort a payment from Mr. Bollea relating to a sex tape
that was illegally created, and which the extortionist had illegally acquired. The Civil
Lawsuit does not include any allegations that any of the defendants were in any way
involved with the extortion attempt or any aspect of the FBI investigation and sting
operation. Thus, the matters in the Civil Lawsuit, and in the FBI investigation and sting
operation, are different.

Second, we are aware that the privacy rights of several third parties are potentially
implicated by Gawker Media’s FOIA Request and, to our knowledge, many of those third parties
have not waived their privacy rights or otherwise consented to the production of the requested
records. Therefore, the government should consider withholding or redacting documents and
information that potentially implicate the privacy rights of third parties who have not signed a
waiver.

It also is worth mention that Mr. Bollea participated in the FBI’s investigation and sting
operation for the purpose of apprehending and prosecuting the extortionist. By contrast, the
FOIA Request, filed by a celebrity gossip website that already has posted an illicit sex tape of
Mr. Bollea, now seeks more information and content about him, including potentially additional
sex tape footage.

The government therefore should take great care in determining which content must be
released by law, and which content can or should be withheld or redacted, including for example,
documents protected by the law enforcement privilege. In a September 3, 2013 letter, the U.S.
Attorney’s Office for the Middle District of Florida stated to Mr. Bollea’s counsel that it
intended to retain possession of DVDs obtained in the underlying FBI investigation, pending the
outcome of the Civil Lawsuit.

In sending this letter, Mr. Bollea and his counsel have no intention of interfering with
Gawker Media’s rights, the rights or obligations of the government, or the proceedings in the
Civil Lawsuit, and nothing herein should be construed as a withdrawal or modification of the
waivers signed by Mr. Bollea and his counsel, all of which remain in effect.
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Should you have any questions, please do not hesitate to contact me.

Very truly yours,

CHARLES J. HARDER Of
HARDER MIRELL & ABRAMS LLP

cc: Gawker Media’s counsel (via email)
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November 10, 2014

VIA EMAIL, FAX & FED EX

David M. Hardy, Chief
Record/Information Dissemination Section
Records Management Division
Federal Bureau of Investigation
Department of Justice
170 Marcel Drive
Winchester, VA 22602-4843
Phone: (540) 868-4500
Fax: (540) 868-4997
foiparequest@ic.fbi.gov

Re: Gawker Media LLC’s Freedom of Information Act Request

Dear Mr. Hardy:

This law firm is lead counsel for Terry Bollea, professionally known as “Hulk Hogan,” in
the Florida state court action styled Terry Gene Bollea v. Heather Clem, Gawker Media LLC, et
al., Circuit Court of the Sixth Judicial Council in and for Pinellas County, Florida, Case Number
12012447CI-011 (the “Civil Lawsuit”). We write concerning Gawker Media LLC’s Freedom of
Information Act request with accompanying waivers from Mr. Bollea and his counsel, which we
understand were sent to your office by Gawker Media’s counsel, Gregg Thomas, Esq., on or
about November 7, 2014 (the “FOIA Request”).

We write this letter to make your office aware of the following matters:

First, in the Civil Lawsuit, the court determined that the materials within the possession
of the FBI are potentially relevant to certain issues and on that basis ordered Mr. Bollea and his
counsel to sign the FOIA waivers. Mr. Bollea and his counsel complied with the order to sign
the waivers. Notwithstanding, Mr. Bollea does not agree that the government’s records are
relevant to the Civil Lawsuit. Mr. Bollea’s relevance objections were based on the following
factors, among others:

A. In or about mid-2007, Mr. Bollea was filmed in a private bedroom without his knowledge
or permission. Gawker Media, which operates the celebrity gossip site at Gawker.com,
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received from an “anonymous” source a 30-minute video of that encounter. Gawker
Media edited the footage into a “highlight reel” (the terminology used by Gawker
Media’s editor-in-chief), which showed Mr. Bollea fully naked and having explicit sexual
relations with his partner. The edited footage was not blurred, blocked, pixilated or
otherwise obscured, and Gawker Media posted it at Gawker.com, where it was viewed by
the public. Mr. Bollea’s counsel immediately demanded that Gawker Media remove the
illegally created and published video, yet Gawker Media refused, and the Civil Lawsuit
was filed shortly thereafter.

B. The materials sought by the FOIA Request pertain to an FBI investigation and sting
operation from approximately December 2012, whereby an unknown extortionist and his
or her accomplices attempted to extort a payment from Mr. Bollea relating to a sex tape
that was illegally created, and which the extortionist had illegally acquired. The Civil
Lawsuit does not include any allegations that any of the defendants were in any way
involved with the extortion attempt or any aspect of the FBI investigation and sting
operation. Thus, the matters in the Civil Lawsuit, and in the FBI investigation and sting
operation, are different.

Second, we are aware that the privacy rights of several third parties are potentially
implicated by Gawker Media’s FOIA Request and, to our knowledge, many of those third parties
have not waived their privacy rights or otherwise consented to the production of the requested
records. Therefore, the government should consider withholding or redacting documents and
information that potentially implicate the privacy rights of third parties who have not signed a
waiver.

It also is worth mention that Mr. Bollea participated in the FBI’s investigation and sting
operation for the purpose of apprehending and prosecuting the extortionist. By contrast, the
FOIA Request, filed by a celebrity gossip website that already has posted an illicit sex tape of
Mr. Bollea, now seeks more information and content about him, including potentially additional
sex tape footage.

The government therefore should take great care in determining which content must be
released by law, and which content can or should be withheld or redacted, including for example,
documents protected by the law enforcement privilege. In a September 3, 2013 letter, the U.S.
Attorney’s Office for the Middle District of Florida stated to Mr. Bollea’s counsel that it
intended to retain possession of DVDs obtained in the underlying FBI investigation, pending the
outcome of the Civil Lawsuit.

In sending this letter, Mr. Bollea and his counsel have no intention of interfering with
Gawker Media’s rights, the rights or obligations of the government, or the proceedings in the
Civil Lawsuit, and nothing herein should be construed as a withdrawal or modification of the
waivers signed by Mr. Bollea and his counsel, all of which remain in effect.
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Should you have any questions, please do not hesitate to contact me.

Very truly yours,

CHARLES J. HARDER Of
HARDER MIRELL & ABRAMS LLP

cc: Gawker Media’s counsel (via email)
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November 10, 2014

VIA EMAIL, FAX & FED EX

Susan B. Gerson, Acting Assistant Director
FOIA/Privacy Unit
Executive Office for United States Attorneys
Department of Justice
Room 7300, 600 E Street, N.W.
Washington, DC 20530-0001
Phone: (202) 252-6020
Fax: (202) 252-6047
USAEO.FOIA.Requests@usdoj.gov

Re: Gawker Media LLC’s Freedom of Information Act Request

Dear Ms. Gerson:

This law firm is lead counsel for Terry Bollea, professionally known as “Hulk Hogan,” in
the Florida state court action styled Terry Gene Bollea v. Heather Clem, Gawker Media LLC, et
al., Circuit Court of the Sixth Judicial Council in and for Pinellas County, Florida, Case Number
12012447CI-011 (the “Civil Lawsuit”). We write concerning Gawker Media LLC’s Freedom of
Information Act request with accompanying waivers from Mr. Bollea and his counsel, which we
understand were sent to your office by Gawker Media’s counsel, Gregg Thomas, Esq., on or
about November 7, 2014 (the “FOIA Request”).

We write this letter to make your office aware of the following matters:

First, in the Civil Lawsuit, the court determined that the materials within the possession
of the FBI are potentially relevant to certain issues and on that basis ordered Mr. Bollea and his
counsel to sign the FOIA waivers. Mr. Bollea and his counsel complied with the order to sign
the waivers. Notwithstanding, Mr. Bollea does not agree that the government’s records are
relevant to the Civil Lawsuit. Mr. Bollea’s relevance objections were based on the following
factors, among others:

A. In or about mid-2007, Mr. Bollea was filmed in a private bedroom without his knowledge
or permission. Gawker Media, which operates the celebrity gossip site at Gawker.com,
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received from an “anonymous” source a 30-minute video of that encounter. Gawker
Media edited the footage into a “highlight reel” (the terminology used by Gawker
Media’s editor-in-chief), which showed Mr. Bollea fully naked and having explicit sexual
relations with his partner. The edited footage was not blurred, blocked, pixilated or
otherwise obscured, and Gawker Media posted it at Gawker.com, where it was viewed by
the public. Mr. Bollea’s counsel immediately demanded that Gawker Media remove the
illegally created and published video, yet Gawker Media refused, and the Civil Lawsuit
was filed shortly thereafter.

B. The materials sought by the FOIA Request pertain to an FBI investigation and sting
operation from approximately December 2012, whereby an unknown extortionist and his
or her accomplices attempted to extort a payment from Mr. Bollea relating to a sex tape
that was illegally created, and which the extortionist had illegally acquired. The Civil
Lawsuit does not include any allegations that any of the defendants were in any way
involved with the extortion attempt or any aspect of the FBI investigation and sting
operation. Thus, the matters in the Civil Lawsuit, and in the FBI investigation and sting
operation, are different.

Second, we are aware that the privacy rights of several third parties are potentially
implicated by Gawker Media’s FOIA Request and, to our knowledge, many of those third parties
have not waived their privacy rights or otherwise consented to the production of the requested
records. Therefore, the government should consider withholding or redacting documents and
information that potentially implicate the privacy rights of third parties who have not signed a
waiver.

It also is worth mention that Mr. Bollea participated in the FBI’s investigation and sting
operation for the purpose of apprehending and prosecuting the extortionist. By contrast, the
FOIA Request, filed by a celebrity gossip website that already has posted an illicit sex tape of
Mr. Bollea, now seeks more information and content about him, including potentially additional
sex tape footage.

The government therefore should take great care in determining which content must be
released by law, and which content can or should be withheld or redacted, including for example,
documents protected by the law enforcement privilege. In a September 3, 2013 letter, the U.S.
Attorney’s Office for the Middle District of Florida stated to Mr. Bollea’s counsel that it
intended to retain possession of DVDs obtained in the underlying FBI investigation, pending the
outcome of the Civil Lawsuit.

In sending this letter, Mr. Bollea and his counsel have no intention of interfering with
Gawker Media’s rights, the rights or obligations of the government, or the proceedings in the
Civil Lawsuit, and nothing herein should be construed as a withdrawal or modification of the
waivers signed by Mr. Bollea and his counsel, all of which remain in effect.
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Should you have any questions, please do not hesitate to contact me.

Very truly yours,

CHARLES J. HARDER Of
HARDER MIRELL & ABRAMS LLP

cc: Gawker Media’s counsel (via email)
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally
known as HULK HOGAN,

Plaintiff,
vs.

HEATHER CLEM; GAWKER MEDIA, LLC
aka GAWKER MEDIA; GAWKER MEDIA
GROUP, INC. aka GAWKER MEDIA; 
GAWKER ENTERTAINMENT, LLC;
GAWKER TECHNOLOGY, LLC; GAWKER
SALES, LLC; NICK DENTON; A.J.
DAULERIO; KATE BENNERT, and
BLOGWIRE HUNGARY SZELLEMI
ALKOTAST HASZNOSITO KFT aka
GAWKER MEDIA,

Defendants.
______________________________________/

Case No. 12012447CI-011

PLAINTIFF TERRY GENE BOLLEA’S CONFIDENTIAL MOTION FOR 
PROTECTIVE ORDER RE: CERTAIN CONTENT IN DOCUMENTS PRODUCED IN 

DISCOVERY

FILED UNDER SEAL

I. INTRODUCTION

Plaintiff Terry Bollea hereby applies under seal for a protective order permitting him to

redact from documents produced in this litigation: (1) certain offensive terminology that the 

Special Discovery Magistrate has already ruled to be irrelevant to this case and non-

discoverable; and (2) the prefix (the three numbers after the area code) of the telephone numbers 

of non-parties who had nothing at all to do with this case, while the phone numbers of witnesses 

in this case, including Bubba Clem’s, would be produced in full.

Gawker Media, LLC (“Gawker”) operates a group of celebrity tabloid websites that 

publish, among other things, salacious content that invades the privacy of celebrities.  See, e.g.,

Fred Durst: Touch My Balls and My Ass and Then Sue Gawker, Gawker.com (printed Oct. 2, 

Filing # 14115800 Electronically Filed 05/27/2014 06:17:32 PM
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2013) (after Fred Durst sues Gawker for invasion of privacy, Gawker writes: “Someone sent us a 

link to a video of your penis, we went into shock, and we shared it with the world for about 2 

hours.”); Max Read, Three Topless Photos of Kate Middleton Put Us at Two for Three on Royal 

Nudie Pic Scandals [NSFW] (Updated), Gawker.com (Sept. 14, 2012) (publishing the topless 

photos and stating, “isn’t this the classy way to have your privacy invaded?”); A.J. Daulerio, 

Brett Favre’s Cellphone Seduction of Jenn Sterger (Update), Deadspin.com (Oct. 7, 2010) 

(posting video obtained from “third party,” which includes, in Daulerio’s own words: “penis 

photos at the 2:08 mark”).

Here, in October 2012, Gawker published a surreptitiously recorded sex video depicting 

Plaintiff fully naked and engaged in private, consensual sex in a private bedroom, which gave 

rise to this lawsuit. This case turns on whether Gawker’s publication of the sex video invaded 

Plaintiff’s privacy, and whether Gawker had a First Amendment right to publish it anyway.  

Despite the straightforwardness of the case, Gawker has tried to use the discovery process as a 

tool to go far beyond what is relevant, to invade Plaintiff’s privacy again and again in the 

process, and to punish and embarrass him as retaliation for filing this suit. The Court has already 

granted motions for protective orders to ensure that Plaintiff’s privacy is not invaded by Gawker 

a second time, including precluding Gawker from engaging in discovery into his sex life, except 

as it pertains to Heather Clem, precluding Gawker from engaging in discovery of Plaintiff’s

medical history and business dealings, and requiring special procedures for the protection and 

handling of his videotaped deposition and other sensitive, confidential information. Plaintiff

seeks this protective order to prevent Gawker from improperly obtaining, through this lawsuit, 

ammunition to wage a media firestorm against Plaintiff so as to gain improper leverage over him
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in this litigation and/or further invade his privacy or seek to cause harm to his reputation and 

career.

Certain documents produced in discovery purport to summarize other videos (not the one 

from which Gawker created its “highlight reel” and published on the internet) in which Plaintiff

is described by non-parties as allegedly using offensive language while he was in a private 

bedroom. There is no actual evidence that Plaintiff used this language, and the documents are 

hearsay upon hearsay, and lack any foundation. Moreover, the documents do not concern the

video at issue in this litigation.

The Special Discovery Magistrate has already ruled on this issue, during Bubba Clem’s 

deposition, and sustained Plaintiff’s objection to questions about whether Plaintiff used such

offensive language. On this basis, Plaintiff redacted the same terms from the document 

productions.  The redactions also are consistent with Florida law—there is no circumstance in 

which this evidence would be admissible, because it is multiple hearsay, lacks foundation, lacks 

relevance, and is severely prejudicial.  As such, the redacted terms are not reasonably likely to 

lead to the discovery of any admissible evidence.

Plaintiff also has been ordered to produce his telephone records.  Gawker’s basis for 

seeking these records was to establish if and when Plaintiff spoke with certain key witnesses for 

the purpose of obtaining information about those telephone calls in discovery.  Gawker has 

expressly disclaimed any interest in Plaintiff’s calls to anyone other than these key witnesses.  

For this reason, Plaintiff seeks to redact the prefix (three numbers that follow the area code) of 

telephone calls to and from people who are not witnesses in this case.  The area code and the last 

four digits of these numbers remain to allow Gawker to identify if any of the telephone numbers 

match those of any of the witnesses herein.
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Accordingly, the Special Discovery Magistrate should recommend that a protective order 

be entered permitting the redactions.

II. ARGUMENT

Pursuant to Florida’s discovery rules, “[u]pon motion by a party or by the person from 

whom discovery is sought, and for good cause shown, the court in which the action is pending 

may make any order to protect a party or person from annoyance, embarrassment, oppression, or 

undue burden or expense that justice requires, including one or more of the following: . . . 

(4) that certain matters not be inquired into.”  Fla. R. Civ. P. 1.280(c). In this case, there is good 

cause for the Special Discovery Magistrate to recommend an order protecting Plaintiff from the 

embarrassment and oppression that would result from production of the redacted terms.  

This case is about Plaintiff’s right to privacy—a strong, free standing right in the State of 

Florida. As the Supreme Court of Florida held, in Rasmussen v. South Fla. Blood Service, Inc.,

500 So. 2d 533, 536 (Fla. 1987):

[I]n Florida, a citizen’s right to privacy is independently protected by our
state constitution.  In 1980, the voters of Florida amended our state constitution 
to include an express right of privacy.  Art. V, § 23, Fla. Const.  In approving the 
amendment, Florida became the fourth state to adopt a strong, freestanding right 
of privacy as a separate section of its state constitution, thus providing an explicit 
textual foundation for those privacy interests inherent in the concept of liberty 
which may not otherwise be protected by specific constitutional provisions.

Although the general concept of privacy encompasses an enormously broad and 
diverse field of personal action and belief, there can be no doubt that the 
Florida amendment was intended to protect the right to determine whether 
or not sensitive information about oneself will be disclosed to others.

(Emphasis added.)  In Rasmussen, the Court considered whether it was appropriate to enter a 

protective order precluding a plaintiff from discovering the private information of donors to a 

blood bank.  The Court held: “In deciding whether a protective order is appropriate in a 

particular case, the court must balance the competing interests that would be served by granting 
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discovery or by denying it.”  Id. at 535.  The Court found that the competing interests in that case 

strongly weighed in favor of a protective order:

In balancing the competing interests involved, we do not ignore [the plaintiff’s] 
interest in obtaining the requested information in order to prove aggregation of his 
injuries and obtain full recovery.  We recognize that [the plaintiff’s] interest
parallels the state’s interest in ensuring full compensation for victims of 
negligence.  However, we find that the discovery order requested here would do 
little to advance that interest.  The probative value of the discovery sought by [the 
plaintiff] is dubious at best.  The potential of significant harm to most, if not all, 
of the fifty-one unsuspecting donors in permitting such a fishing expedition is 
great and far outweighs the plaintiff’s need under these circumstances.

Id. at 538.  

Similarly, here, a protective order allowing Plaintiff to redact certain offensive terms 

from discovery should be entered.  The probative value of the discovery is “dubious” (in fact, it 

is non-existent), and the potential for harm is great.  (The Special Discovery Magistrate has 

already made this determination—during the deposition of Mr. Clem.)  The competing interests 

strongly weigh in favor of entry of a protective order, for at least the following reasons:

First, Gawker is in the business of publishing gossip that invades the privacy of 

celebrities.  See, supra, at 1–2 (listing examples of Gawker’s “reporting” on the private and 

salacious details of celebrities).  Thus, Gawker should not have access to information regarding 

the alleged private statements of Plaintiff that have nothing to do with the issues of this case, and 

have the potential to cause him harm.

Second, the redacted terms at issue are inadmissible hearsay—statements that allegedly 

appear in a video that neither Gawker nor Plaintiff has a copy of, and which has never been 
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produced in discovery in this case.1 As such, there is no evidentiary foundation for the alleged 

statements.

Third, whether or not Plaintiff used offensive language in a video that Gawker did not 

post and thus has nothing to do with the claims in this action is simply not relevant to any of the 

claims or defenses in this case. Plaintiff is not suing Gawker for any reporting on purportedly

offensive language—he is suing Gawker for publishing a voyeuristic video depicting him fully 

naked and engaged in explicit sexual activity and distributed without his knowledge or consent.

The case has nothing to do with offensive language allegedly appearing in videos that are not at 

issue.  Thus, discovery of such comments will not lead to evidence that will actually be admitted 

at trial.

Fourth, even if any relevance were established, the statements would be excluded because 

their prejudicial effect would far outweigh any probative value.  Fla. Stat. § 90.403 (“Relevant 

evidence is inadmissible if its probative value is substantially outweighed by the danger of unfair 

prejudice, confusion of issues, misleading the jury, or needless presentation of cumulative 

evidence.”). Thus, the Special Discovery Magistrate’s ruling at Bubba Clem’s deposition 

sustaining Plaintiff’s objection to questioning regarding the offensive language was correct.  

Gawker never took exception to that ruling, and it should be applied here and for the remainder 

of the case.

In sum, in this case about privacy, Plaintiff’s right to privacy far exceeds any purported 

need for the discovery of the redacted terms. Accordingly, the protective order should be 

entered.

                                                           
1 The Court has already found that, if additional sex videos are discovered, they are to be 
reviewed and transcribed in camera, rather than turned over to Gawker. The relevant excerpts of 
the January 17, 2014, transcript that includes this ruling are attached hereto as Exhibit 1.
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Additionally, Plaintiff seeks to redact the prefix of the telephone numbers of non-parties 

who have nothing to do with this case.  It is well-established in Florida that discovery of non-

parties’ phone numbers implicates those individuals’ privacy rights, and such identifying 

information should not be produced unless the requesting party establishes a countervailing need 

for the information:

Article I, section 23, Florida Constitution, affords Floridians the right of privacy 
and ensures that each person has the right to determine for themselves when, how 
and to what extent information about them is communicated to others. Names, 
addresses, and telephone numbers are forms of identity information that can 
be considered private and confidential information.  When a party seeks 
private or confidential information, courts must require the party seeking the 
information to make a showing of necessity which outweighs the countervailing 
interest in maintaining the confidentiality of such information.  This court has 
noted the release of names and telephone numbers, where irrelevant, would 
be an invasion of privacy for the third parties.

Publix Supermarkets, Inc. v. Johnson 959 So.2d 1274, 1276 (Fla. 4th DCA 2007) (emphasis 

added) (internal citations and quotations omitted). See also Haywood v. Samai, 624 So. 2d 1154 

(Fla. 4th DCA 1993) (granting writ of certiorari and holding that “nonparty patients names and 

telephone numbers are irrelevant and that revealing their names and telephone numbers would be 

an invasion of privacy”); Colonial Medical Specialties of South Florida, Inc. v. United 

Diagnostic Laboratories, Inc., 674 So. 2d 923 (Fla. 4th DCA 1996) (granting writ of certiorari 

and holding that party “failed to meet its burden to show any need for [the non-parties’ telephone 

numbers] which would override the privacy rights of these non-party patients”); and Colonial 

Medical Specialties of South Florida, Inc. v. United Diagnostic Laboratories, Inc., 674 So. 2d 

923 (Fla. 4th DCA 1996) (granting writ of certiorari and holding that party “failed to meet its 

burden to show any need for [the non-parties’ telephone numbers] which would override the 

privacy rights of these non-party patients”).
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Similarly, here, the release of the full telephone numbers for upwards of 99.9 percent of 

Plaintiff’s calls would be irrelevant, and thus an invasion of the non-parties’ privacy.  As Gawker 

stated in its Response to Plaintiff’s Exceptions Regarding Defendants’ Fifth Motion to Compel,

its purpose in seeking the telephone records is “to clarify the extent to which plaintiff spoke and 

texted with key witnesses, including Bubba and Heather Clem, during the relevant time period.”  

Exhibit 2 (emphasis added.)  Gawker admits that its purpose is not to find out every call, no 

matter how personal, Plaintiff ever made.  

Thus, there is no basis for allowing Gawker to see the entire private phone numbers of 

persons and entities that Plaintiff may have called or taken a call from, who have nothing to do 

with this case.  Plaintiff therefore seeks to redact the prefix (only) of the listing of telephone calls 

to and from non-witnesses, while leaving enough digits visible (the area code and the last four 

digits) to allow Gawker to determine if any of the telephone numbers match those of any 

potential witnesses in this action—such as Bubba Clem, Heather Clem, Gawker’s employees, or 

others.

III. CONCLUSION

For the foregoing reasons, the Special Discovery Magistrate should recommend that 

Plaintiff be allowed to redact from documents produced in this case any references to offensive 

language that are attributed to Plaintiff, and telephone numbers of persons and entities who are 

not witnesses in this case.

DATED:  May 27, 2014

/s/ Kenneth G. Turkel, Esq.
Kenneth G. Turkel, Esq.
Florida Bar No. 867233
Christina K. Ramirez, Esq.
Florida Bar No. 954497
BAJO CUVA COHEN & TURKEL, P.A.
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100 North Tampa Street, Suite 1900
Tampa, Florida 33602
Tel:  (813) 443-2199
Fax: (813) 443-2193
Email: kturkel@bajocuva.com
Email:  cramirez@bajocuva.com

-and-

Charles J. Harder, Esq.
PHV No. 102333
HARDER MIRELL & ABRAMS LLP
1925 Avenue of the Stars, Suite 800
Los Angeles, CA  90067
Tel: (424) 203-1600
Fax: (424) 203-1601
Email: charder@hmafirm.com

Counsel for Plaintiff

mailto:kturkel@bajocuva.com
mailto:cramirez@bajocuva.com
mailto:charder@hmafirm.com
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
E-Mail via the e-portal system this 27th day of May, 2014 to the following:  

Barry A. Cohen, Esquire 
Michael W. Gaines, Esquire
Barry Cohen, Esquire
Michael W. Gaines, Esquire
The Cohen Law Group
201 E. Kennedy Blvd., Suite 1000
Tampa, Florida 33602
bcohen@tampalawfirm.com
mgaines@tampalawfirm.com
jrosario@tampalawfirm.com
Counsel for Heather Clem

Gregg D. Thomas, Esquire
Rachel E. Fugate, Esquire
Thomas & LoCicero PL
601 S. Boulevard
Tampa, Florida 33606
gthomas@tlolawfirm.com
rfugate@tlolawfirm.com
kbrown@tlolawfirm.com
Counsel for Gawker Defendants

David R. Houston, Esquire
Law Office of David R. Houston
432 Court Street
Reno, NV 89501
dhouston@houstonatlaw.com

Seth D. Berlin, Esquire
Paul J. Safier, Esquire
Alia L. Smith, Esquire
Levine Sullivan Koch & Schulz, LLP
1899 L. Street, NW, Suite 200
Washington, DC 20036
sberlin@lskslaw.com
psafier@lskslaw.com
asmith@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants

Julie B. Ehrlich, Esquire
Levine Sullivan Koch & Schultz, LLP
321 West 44th Street, Suite 1000
New York, NY  10036
jehrlich@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants

Michael Berry, Esquire
Levine Sullivan Koch & Schultz, LLP
1760 Market Street, Suite 1001
Philadelphia, PA  19103
mberry@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants

/s/ Kenneth G. Turkel
Attorney

mailto:bcohen@tampalawfirm.com
mailto:mgaines@tampalawfirm.com
mailto:jrosario@tampalawfirm.com
mailto:gthomas@tlolawfirm.com
mailto:rfugate@tlolawfirm.com
mailto:kbrown@tlolawfirm.com
mailto:dhouston@houstonatlaw.com
mailto:sberlin@lskslaw.com
mailto:psafier@lskslaw.com
mailto:asmith@lskslaw.com
mailto:jehrlich@lskslaw.com
mailto:mberry@lskslaw.com
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May 7, 2014 
 

VIA EMAIL AND U.S. MAIL 
Seth D. Berlin, Esq. 
Michael Berry, Esq. 
Paul J. Safier, Esq. 
Alia L. Smith, Esq. 
Levine Sullivan Koch & Schulz, LLP 
1899 L Street, NW 
Suite 200 
Washington, DC 20036 

Gregg D. Thomas, Esq 
Rachel E. Fugate, Esq 
Thomas & LoCicero PL 
601 S. Boulevard 
Tampa, Florida 33606 
 

 
Re: Terry Gene Bollea v. Heather Clem, Gawker Media LLC, et al 
 Circuit Court of the Sixth Judicial Council in and for Pinellas County, Florida 
 Case Number 12012447CI-011 

 
CONFIDENTIAL—PURSUANT TO PROTECTIVE ORDER 
 
Dear Counsel: 
 
 This letter is written in response to your letter dated May 6, 2014 relating to the ongoing 
discovery issues.  We respond as follows: 

1. We are still gathering and preparing the telephone records for production. 
 
2. We have repeatedly made inquiries with respect to media appearance documents, 

and believe that there are no other such documents in our client’s possession, custody, or control.  
However, in light of your letter, we are once again making a diligent search and reasonable 
inquiry with respect to this issue, and will let you know if any additional documents are located. 

 
3. We are in the process of preparing a supplemental interrogatory response that will 

cover Mr. Bollea’s, and his representatives’, recollection of oral communications relating to the 

law enforcement investigations, and will serve this response when it is completed and reviewed. 
 
4. We are currently gathering the e-mail attachments to the communications related 

to the FBI investigation and are preparing them for production. 
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5. With respect to the redactions of certain race-related terms from the FBI 
documents, as well as the documents produced by Burton and Buchwald, it is our understanding 
that Judge Case ruled that such language is not relevant or discoverable in this case.  If Mr. 
Bollea used any such language, it would have no relevance in this matter even under the broadest 
conception of relevance.  It has nothing to do with the sexual encounters between Mr. Bollea and 
Ms. Clem, nothing to do with whether Mr. Bollea suffered damages, nothing to do with whether 
the sex video as reported by Gawker was newsworthy or whether Gawker had a First 
Amendment right to publish it, and nothing to do with whether Mr. Bollea consented to or knew 
about the recording.  In addition, it is highly prejudicial and even if it were found to have some 
potential relevance (which has yet to be shown), the material clearly would be inadmissible in 
light of its severely prejudicial nature.  Fla. Stat. § 90.403.  Finally, this material is not 
reasonably likely to lead to the discovery of any admissible evidence. 

Thus, if Gawker does not withdraw its demand for this material, Mr. Bollea will move for 
a protective order precluding discovery of any alleged usage of race-related terms by Mr. Bollea 
and ordering appropriate redactions of this material from documents disclosed in discovery.  
Because of the sensitive nature of this issue, Mr. Bollea intends to make this motion under seal 
and this letter is hereby designated as “CONFIDENTIAL” under the terms of the current 

protective order in this litigation. 

 If you wish to discuss any of these matters, please call or e-mail me. 

Very truly yours, 

 
 
 

CHARLES J. HARDER Of 
HARDER MIRELL & ABRAMS LLP 

 
cc: Barry A. Cohen, Esq. (via email) 
 Michael W. Gaines, Esq. (via email) 
 Ken Turkel, Esq. (via email) 
 Christina Ramirez, Esq. (via email) 
 David Houston, Esq. (via email) 
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CONFIDENTIAL – FILED UNDER SEAL

SEALED APPENDIX TAB 8

(referred to as “Confidential Filing 3”
during the October 1, 2015 Hearing)

DOCUMENT: Defendant’s Confidential Statement of Violations of
Court Orders and Misrepresentations by Plaintiff 
and Plaintiff’s Counsel, and Exhibits 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 14, 17 and 32 thereto, filed on June 6, 
2014

ORDER: NOVEMBER 18, 2015 AMENDED ORDER*

PARAGRAPH: 10.D(3)

*These documents also were sealed under Paragraph 8.D(3) of the October 
27, 2015 Order.



IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally
known as HULK HOGAN,

Plaintiff,

vs.

HEATHER CLEM; GAWKER MEDIA,
LLC aka GAWKER MEDIA; et al.,

Defendants.
____________________________________/

Case No.: 12012447-CI-011

CONFIDENTIAL STATEMENT OF VIOLATIONS OF COURT ORDERS 
AND MISREPRESENTATIONS BY PLAINTIFF AND PLAINTIFF’S COUNSEL

Gawker Media, LLC (“Gawker”) and A.J. Daulerio (“Daulerio”) respectfully submit this 

confidential explanation of violations of Court orders and misrepresentations by plaintiff, Terry 

Gene Bollea (“Bollea”), and his counsel in support of Defendants’ Motion for Sanctions, and to 

place before the Court records related thereto.  

1. At issue in Defendants’ Motion for Sanctions are four rulings by the Court: 

a. its October 29, 2013 ruling overruling Bollea’s objections to providing 

discovery concerning his sexual and romantic relationship with Heather Clem, 

b. its February 26, 2014 Order memorializing the October 29, 2013 ruling in a

written order,

c. its February 28, 2014 Order denying Gawker’s motion to compel and for 

sanctions based on Bollea’s representation that he had provided full and 

complete discovery concerning his sexual relationship with Heather Clem and 

cautioning Bollea that, if it turned out that Bollea and his counsel “have been 
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less than candid in these proceedings and with the Court,” sanctions – likely 

including a preclusion order – would follow, and 

d. its April 23, 2014 Order directing Bollea to provide full and complete 

responses to discovery requests seeking information and/or documents 

concerning (i) communications related to the FBI investigation, (ii) his 

telephone records from 2012, and (iii) his media appearances.

In Part I below, Defendants address Bollea’s misrepresentations about his sexual relationship 

with Heather Clem as revealed in the FBI documents ultimately produced, as well as his and his

counsel’s extraordinary efforts to conceal and misrepresent their contents. In Part II, Defendants 

address Bollea’s other misrepresentations about his compliance with the April 23 Order, 

including his ongoing failure to produce any additional documents related to his many media 

appearances or to produce his full phone records and related information as ordered. In Part III, 

Defendants address the sanctions that they request the Court to enter and that properly flow from 

this conduct.

I. Misrepresentations About Bollea’s Sexual Relationship with Heather Clem as 
Exposed by the FBI Documents

2. For the first many months of the discovery period, Bollea and his counsel 

concealed the existence of documents and information related to the FBI investigation into the 

dissemination of sex tapes depicting Bollea and Heather Clem, failing to identify documents and 

communications, or to assert a privilege as to them, in response to document requests and 

interrogatories Gawker and Daulerio served approximately a year ago. After belatedly 

disclosing the existence of the documents, but resisting production of them for many months in 

hearings before both Judge Case and then Judge Campbell (largely on disingenuous grounds, as 
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detailed below), the Court ultimately ordered Bollea to make full and complete responses to 

discovery requests seeking those documents and information.

3. Even though Bollea’s responses are not full and complete, it is now readily 

apparent why Bollea resisted production.  The documents and limited supplemental interrogatory 

responses he provided demonstrate that, for close to a year, Bollea made material 

misrepresentations both in other sworn interrogatory responses and in sworn deposition 

testimony.  They also demonstrate that, through his counsel, Bollea made material 

misrepresentations to both Judge Case and Judge Campbell about key facts, the status of the FBI 

investigation, and Bollea’s compliance with earlier discovery rulings. And, they explain, at least 

in significant part, why Bollea and his counsel hid the FBI documents and related information –

namely, to avoid revealing that transcripts of a recording of Bollea having sexual relations with 

Heather Clem show that (a) Bollea used several racial epithets and made other racist comments 

during that encounter and (b) Bubba Clem’s pivotal “we could retire off this tape” statement 

referred to those comments, not the fact that Bollea was recorded having sex.

A. Communications Related to the FBI Investigation

4. As the Court is aware, in October 2012, Bollea and his counsel requested that the 

FBI initiate an investigation into “the source and distribution of the secretly-recorded sex tape 

that is the subject of this lawsuit.” See Ex. 1 (Affidavit of David R. Houston, filed Mar. 5, 2014).

5. As reflected in the documents Bollea ultimately produced, an attorney from Los 

Angeles, Keith Davidson, and his anonymous client proposed transferring to Bollea three video 

recordings of Bollea having sex with Heather Clem in exchange for a payment of $300,000.  As 

part of what Bollea’s counsel described as an FBI “sting” operation, in December 2012, Bollea 

executed an agreement with Davidson, and then Bollea and David Houston (one of Bollea’s 
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attorneys in this action) met with Davidson and his “client” at the Sand Pearl Hotel, whereupon 

FBI agents, who were waiting in an adjacent room, arrested Davidson and his “client.” See Ex. 2

(April 23, 2014 Conf. Hrg. Tr.) at 3:10 – 4:13.

6. As part of this operation, Bollea and Davidson’s “client” entered into a 

“Settlement Agreement and Mutual Release” (the “Davidson Agreement”), attached hereto as 

Exhibit 3. The parties executed the Davidson Agreement on December 11 and 12, 2012.  Id.

7. The Agreement was signed using pseudonyms, “Taryn Bostick” and “Jo Walsh,” 

as well as by Davidson and Houston (both using their real names).  The final two pages of 

Exhibit 3 are a Side Letter Agreement, executed on December 14, 2012, identifying “Taryn 

Bostick” as Terry Bollea and “Jo Walsh” as a person named “Lori Burbridge.”1

8. Exhibit B to the Davidson Agreement (BOLLEA001210-1214) describes the 

“Property” transferred to Bollea, providing a detailed time-coded summary transcription of three 

video recordings depicting Bollea having sexual relations with Heather Clem.  Even crediting 

Bollea’s contention in this action that he had no knowledge of having been recorded, Exhibit B 

to the Davidson Agreement necessarily provided key information to Bollea and his counsel and 

reminded Bollea of the details of encounters in which he had participated.

9. First, Exhibit B to the Davidson Agreement confirms that Bollea was recorded 

having sexual relations with Heather Clem on three different occasions on three different dates.

10. Second, Exhibit B to the Davidson Agreement also includes specific dates for two 

of the three recordings – July 3, 2007 and July 13, 2007 – and sufficient identifying information 

about the July 13, 2007 recording (e.g., that “Bostick”/Bollea declares “I can’t believe I just ate –

1 Other documents produced by Bollea indicate that “the young lady present during the 
negotiations with Davidson, [apparently the person identified as “Ms. Burbridge”] admitted she was only 
an intermediary,” rather than Davidson’s actual client.  See Ex. 4 (July 23, 2013 email from D. Houston to 
FBI Agent J. Shearn).
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I feel like a pig”) to make clear that it is the one from which excerpts were published on 

Gawker’s website.  

11. Third, Exhibit B to the Davidson Agreement also reflects that another of the three 

recordings includes a statement by Bubba the Love Sponge Clem (identified by the initials 

“TAC,” for “Todd Alan Clem,” his former name) telling Heather Clem that if they wanted to 

retire they could get rich off the “footage.”  Significantly, however, Exhibit B indicates that 

Clem’s reference to getting rich from the footage was not about the depiction of Bollea having 

sex, but instead referred to Bollea’s repeated use of racial epithets (comments redacted by Bollea 

and his counsel). See Ex. 3 at BOLLEA001214 (“if we ever did want to retire, all we have to do 

is use that . . . footage of him talking about [redacted] people”).2

12. Finally, Paragraph 3.3 of the Davidson Agreement recites that “JW agrees that 

they are the party that possessed the videos given or provided to Gawker, TMZ and other media 

for publication.” 

13. The Government apparently elected not to pursue prosecution in the matter.  See, 

e.g., Ex. 6 (July 23, 2013 email from FBI Agent J. Shearn to D. Houston advising “any questions 

regarding the case declination should be directed to Bob Mosakowski” who is “the supervisor of 

the Economics Crime Section and Sara Sweeney’s boss”).  As a result, Bollea and Houston 

asked the Government to turn over the video recordings obtained by the Government.  See Ex. 4

(July 23, 2013 email from D. Houston to J. Shearn: “As a consequence of the USA’s failure to 

prosecute, I am concerned about the disposition of the tapes”).   

2 A different time-coded summary of this tape, obtained in discovery in this case, and attached 

.
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14. In response, the United States Attorney’s Office wrote to Houston “regarding the 

disposition of the following pieces of evidence from the [FBI] investigation.” Ex. 7 (Sept. 3,

2013 letter from AUSA S. Sweeney to D. Houston). Specifically, the Government advised that it

had possession of “3 DVD recordings labeled as follows: (1) DVD-R – Hogan 7-13-07,

(2) DVD-R – Hootie 7-13-07; (3) DVD-R – Hootie.”  Id. That letter also advised that

the government intends to retain possession of this [DVD] evidence pending the 
outcome in Terry Gene Bollea v. Heather Clem et al., case no. 12-012447-CI, 
currently pending in the Sixth Judicial Circuit Court, in and for Pinellas County, 
Florida.  The evidence will be provided to whichever party is found to be the 
rightful possessor of the recordings in that suit.  

Id.

15. A second letter from the United States Attorney’s Office to Houston returned 

certain evidence from the investigation, but reiterated the same position with respect to the three 

DVDs. Ex. 8 (Nov. 8, 2013 letter from S. Sweeney to D. Houston).

16. In addition to producing documents, the Court’s April 23, 2014 Order also 

required Bollea to supplement his response to Daulerio Interrogatory No. 9 which requested that 

he “[d]escribe in detail every communication you or someone acting on your behalf had with any 

law enforcement agency, or any employee thereof, concerning any recording of you having 

sexual relations with Heather Clem, including without limitation the date of the communications, 

the participants to the communication (or if a written communication the sender(s) and all 

recipients), the substance of the communication, and any response to the communication.”  See 

Exs. 9 and 10 (supplemental and second supplemental responses to Daulerio Interrog. No. 9).

17. While as explained below the information Bollea provided in those supplemental

responses is both vague and incomplete, the responses confirm that, in addition to conversations 

between the Government and each of Bollea’s three lawyers (Houston, Charles Harder and Ken 
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Turkel), Bollea personally participated numerous meetings concerning the FBI investigation 

including the “sting” operation itself.  Specifically, Bollea disclosed in his supplemental response 

that:

a. “In or about the fall of 2012, Plaintiff and David Houston met with FBI agents 

on approximately two to three occasions at the FBI office in Tampa, Florida” 

concerning “the FBI’s criminal investigation.” Ex. 10 at 6.

b. “On or about December 13, 2012, Plaintiff and David Houston met with FBI 

agents Jason R. Shearn and Charlotte F. Braziel at the FBI office in Tampa, 

Florida to discuss logistical details for their in-person meeting with Keith

Davidson and his client, which was scheduled for the following day.” Id. at 9.

c. “On or about December 14, 2012, Plaintiff, Mr. Houston, several FBI agents

. . . and a polygrapher named ‘Jim’ met in Mr. Houston’s hotel room at the 

Sand Pearl Hotel” prior to that meeting with Davidson and his client. Id.

d. On that same date, “Plaintiff, Mr. Houston, Jim, Mr. Davidson and his client 

or client’s representative had a meeting in Mr. Houston’s hotel room” after 

which the FBI agents detained Davidson and his client/client representative.

Id. at 9-10.

18. Thus, by the time Bollea served his initial responses to Gawker’s and Daulerio’s 

discovery requests in August 2013, and, in most cases, by the time this action was amended on

December 28, 2012 to include claims against Gawker and the other Gawker Defendants, Bollea 

and his counsel knew:

a. That there were at least three recordings depicting Bollea and Heather Clem 

having sexual relations on three separate occasions.
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b. That two of those recordings had precise dates on them in July 2007. 

c. That two of the recordings were labeled “Hootie,” a nickname bestowed on 

Bollea by Bubba Clem. See Ex. 11 (B. Clem Dep. Tr.) at 222:22 – 223:14. 

d.

e. That Bollea had personally participated in the FBI investigation, including a 

meeting directly with Davidson and his client representative. 

f. That the FBI had declined prosecution. 

g. That the Government had retained possession of the three video recordings of 

Bollea having sexual relations with Heather Clem specifically in connection 

with this case.

19. Despite this, Bollea and his counsel made repeated misrepresentations about each 

of these things in sworn interrogatory responses, sworn deposition testimony, and statements by 

counsel to Judge Case and Judge Campbell, as is further explained below. 

B. Misrepresentations About the Existence of Other Tapes

20. On August 21, 2013, Bollea responded to Gawker’s Interrogatory No. 5, 

requesting him to “Identify any all videotapes or other recordings of any type made of you 

having Sexual Relations during the Relevant Time Period.”  Ex. 12 (Bollea’s Resp. to Gawker 

Interrog. No. 5).  He responded, in pertinent part: 

. . . Responding Party has never made a recording of his sexual activity for the 
purpose of public dissemination, and has never consented to the making or 
dissemination of such a recording.  Responding party does not know if any 
other clandestine recordings exist other than the video depicting 
Responding Party having relations with Heather Clem (which was excerpted 
and posted by Gawker Media on its website).

Redacted per Judge Case ruling
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Id. at 8 (emphasis added). That statement was materially false and knowingly so at that time. It 

was not supplemented despite the Court’s various rulings compelling full responses to discovery 

concerning the sexual relationship between Bollea and Heather Clem.

21. During the January 17, 2014 discovery hearing before Judge Campbell, the 

specific topic of other videos was addressed at length by counsel and the Court.  Throughout this 

entire exchange, Bollea’s counsel concealed the fact that there were multiple videos and that the 

FBI was maintaining copies of them specifically in connection with this case.  For example, after 

counsel for Gawker referenced news reports about Mr. Clem’s “retiring”-off-the-tape comment 

and suggested that this statement indicated that another recording existed, Bollea’s counsel (C.

Harder) professed ignorance about such a recording:

Now, I think what Mr. Berlin is saying, if I understand him – and I don’t even –
I’m operating in the dark here, because he’s talking about certain things that 
happened on the video and yet they’ve never produced any evidence of that to me 
and this is the first time I’ve ever heard of it, that apparently maybe the Clems 
were having a discussion that they were going to get rich from this video, then 
that’s an issue that would pertain to the Clems.

Ex. 13 (Jan. 17, 2014 Hrg. Tr.) at 32:23 – 33:8 (emphasis added); see also id. at 30:14-15 (“If 

there happens to be more video than they have, we would strongly urge Your Honor not to 

allow that video to go anywhere”) (emphasis added); id. at 32:14-15 (“If there happens to be 

more footage . . .”) (emphasis added).

22. Gawker subsequently filed a Motion to Compel Compliance with the Court’s 

October 29, 2013 Rulings and for Sanctions, again contending that Bollea had not fully 

responded to discovery requests concerning his sexual relationship with Heather Clem.  Rather 

than disclose the existence of the three tapes, or documents detailing the contents thereof, Bollea 

and his counsel assured the Court that “Mr. Bollea has provided all of the information that 
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Gawker has asked for” including “all of the information requested in Gawker’s interrogatories.”  

See Mot. for Sanctions, Ex. 4 (Pl. Opp. Br.) at 1.

23. And then, during his deposition this past March, Bollea again claimed ignorance 

of about whether any of the three encounters with Mrs. Clem that took place in the Clems’ 

bedroom – other than the one depicted in the Gawker excerpts – had been recorded.  Specifically, 

when counsel for Gawker asked: “Do you know whether the other encounters in the bedroom 

were filmed?,” Bollea testified, “I have no idea.”  Ex. 14 (Bollea Dep. Tr.) at 291:12-14.

24. Whether there are other recordings is a key fact.  It bears on many central issues,

such as Bollea’s knowledge of being taped, Clem’s sworn assertion at his deposition that there 

was only one such recording, see Ex. 11 at 322:5-20, Heather Clem’s sworn statement that there 

are multiple tapes of her engaged in sexual relations with persons other than Mr. Clem, see Ex. 

15 (H. Clem Resp. to Bollea Interrog. No. 2), and who had knowledge about and access to the 

tapes.  

C. Misrepresentations About the Date of the Sexual Encounter at Issue

25. Bollea and/or his counsel also made numerous misrepresentations about the date 

on which the video excerpted by Gawker was recorded, even though they have known since at 

least November 2012 that it was recorded on July 13, 2007, knew the date of a second encounter, 

and knew that the third date was within a matter of weeks of the other two, as Bollea testified 

under oath at his deposition. Ex. 14 at 269:17 – 270:7. 

26. In Bollea’s Amended Complaint, which he filed on December 28, 2012, he dated 

the sexual encounter depicted on the Gawker excerpts to “in or about 2006.”  Am. Compl. ¶ 1.

27. In his initial responses to Gawker’s interrogatories, Bollea amended that to “[i]n 

or about 2008.”  Ex. 12 (Resp. to Gawker Interrog. No. 10, served Aug. 21, 2013).



11

28. In Defendants’ motion to compel, heard on October 29, 2013, they sought 

clarification of which date was correct.  Despite having had the FBI documents for almost a year 

at that time, Bollea’s counsel (C. Harder) explained the change to Judge Campbell as follows:

Mr. Berlin went for a while trying to – it sounded like he was saying that Hulk 
Hogan has been inconsistent in his allegations in this case.  The only thing – and I 
will admit to this – the only thing that was inconsistent is the 2006 versus 2008.
When Hulk Hogan first said this happened six years ago, I think that my office 
took it literally rather than figuratively.  I think when he said it happened six years 
ago, he was meaning it happened many years ago.  And so when we initially 
prepared the papers, we made a mistake and we said, okay, it’s 2012, and then we 
go back six years, so that’s 2006.  And then in further talking to him about this, 
we got down the actual timeline based upon other things that were happening in 
his life, including his separation.  He did live with the Clems for a short period of 
time, I think two weeks or two months or somewhere in between there.  I never 
said that he didn’t.  But that was part of the timeline. So once we got him down 
on the timeline, it turns out it happened to be in 2008 rather than 2006.  And I 
apologize, but that was an inadvertent error. . . . It means we goofed and we 
unfortunately had our client sign something that was under penalty of perjury that 
was off by two years.  And I apologize for that.

Ex. 16 (Oct. 29, 2013 Hrg. Tr.) at 67:15 – 68:18.

29. Despite this, four months later, Bollea served a supplemental response to 

Gawker’s Interrogatory No. 10 in which he stated that the sexual encounter depicted in the 

Gawker excerpts occurred not in 2006 or 2008, but instead in “approximately late spring/early 

summer of 2007.”  See Ex. 17 (Supp. Resp. to Gawker Interrog. No. 10, served Feb. 21, 2014).

While this third try had the right year, it too was incomplete as Bollea and his counsel had 

available to them the exact date in July at the time.

30. During a subsequent hearing before Judge Case, Bollea’s counsel (C. Harder) 

explained this second revision as follows:

We had provided that response to No. 10 way back in August, except we had a 
date wrong.  Instead of 2008, it was mid 2007.  And I apologize.  And this is 
actually – and Seth is correct – the second time I have made an apology about 
dates.  I’m trying to get it right.  It’s difficult when I have a client who does not 
have documents pertaining to these things, pertaining to when things occurred, 
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and he’s working off his memory, and it turns out that we have to make a slight 
adjustment to the date because we find out things.

Ex. 18 (Feb. 24, 2014 Hrg. Tr.) at 27:14 – 28:2 (emphasis added).

31. During his deposition, Bollea was similarly vague and evasive about why he and 

his counsel initially got the date of the sexual encounter wrong, why they later changed their 

story, and, significantly, whether they had any documents they could consult that would help in 

pinning down the date:

Q. Did all of the sexual encounters take place in close proximity time-wise to each 
other?

A. What would you call close proximity?

Q. Well, let me ask you that.  How far apart were they?

A. I seem to remember one encounter was four or five days apart from another one.  
And then another encounter was like two weeks apart.  So it varied.

Q. And do you know when exactly they occurred?

A. No, I don’t.

Q. Is there anything that you could consult, like a calendar, to find out?

A. They happened before I met Jennifer and before my son’s accident. As far as a 
calendar, I don’t have stars or dates written down of when I had encounters with 
Heather.

Ex. 14 at 269:17 – 270:7.

32. Later, Bollea also testified as follows on the same subject:

Q. Just so I understand, as you sit here now, is it your best understanding that when 
these sexual encounters with Mrs. Clem happened were in the late spring and early 
summer of 2007?

A. About.

Q. About?

A. Yes.
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Q. That’s realizing that – and accepting what you’ve said about your – that dates 
aren’t your strength –

A. Well, I know –

Q. – that’s – that’s sort of your best understanding at this point?

A. Yes. And I know they were before the accident. And I know they were before I 
started dating my new wife, Jennifer. I know that for sure.  So if we can place it 
before that, that would be more accurate than saying about 2008.

Id. at 305:11 – 306:3.

33. Bollea and his counsel continued to rely on the vagueness of plaintiff’s memory 

in a brief they filed in the District Court of Appeal seeking a writ to overturn this Court’s ruling 

that he and his counsel should be required to provide authorizations to obtain records from the 

FBI.  Rather than admit that the FBI documents disclosed exactly when the encounters occurred, 

his appellate brief asserted:

At the beginning of this case, Mr. Bollea had difficulty remembering the exact 
time period when he had a sexual relationship with Ms. Clem, which occurred 
several years before Gawker published the sex video and Mr. Bollea filed suit. 
Mr. Bollea has diligently sought to accurately recall this time period and has 
updated his discovery responses to reflect his refreshed recollection.

Ex. 19 (Reply in Supp. of Pet. for Writ of Cert., filed May 1, 2013).  This statement would 

reasonably leave the appellate judges with the impression that the only thing Bollea could do to 

pin down the date was to rely on his memory, when, in fact, he had documents in his possession 

that provided that information.

34. When the sexual encounters and recordings occurred is a key fact in this case, 

bearing on central issues, including Bollea’s knowledge of cameras in the Clems’ home from 

having lived there for several months (i.e., did he live there before or after the encounters took 

place?); whether his testimony about being anxious while he lived there that he would be 

propositioned to participate in further sexual encounters was truthful; whether Bollea was 
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married, separated or divorced at the time (a subject on which 2006, 2007 or 2008 makes a 

material difference); whether he had previously discussed his sex life and the size of his penis on 

Clem’s radio program at the time the recordings were made; and whether he had heard about 

Clem’s recording equipment, including in radio broadcasts in which Clem discussed his 

surveillance system, by the time the recording was made.3

D. Misrepresentations About the Existence of the FBI Documents and 
Communications 

35. Bollea did not disclose the existence of the FBI documents – either by generally 

asserting a law enforcement privilege or by identifying them in a privilege log – when he

submitted his initial responses to Gawker’s document requests.  This was so, even though the 

FBI documents ultimately produced are obviously responsive to multiple documents requests,

including Request No. 2 (“Any and all documents in any manner related to the Gawker 

Defendants, or any of them.”), Request No. 3 (“Any and all documents in any manner related to 

the Video.”), Request No. 4 (“Any and all documents in any manner related to any 

communications you had about the Video.”), Request No. 8 (“Any and all documents concerning 

any Sexual Relations you had with Heather Clem during the Relevant Time Period.”), Request 

No. 13 (“Any and all documents concerning any videotapes made of you engaged in Sexual 

Relations during the Relevant Time Period.”).  Ex. 20 (Bollea Resp. to Gawker Doc. Reqs.,

served Aug. 21, 2013).

36. At the October 2013 hearing on Defendants’ initial motion to compel, at which 

Judge Campbell made clear that documents related to the sexual relationship between Bollea and 

3 In addition, the date of the recording is also relevant to whether the statute of limitations bars 
claim(s) arising out of the recording the sexual encounters, including claims Bollea is asserting here 
against Mrs. Clem – itself an issue that Gawker and Bollea litigated in connection with Bollea’s motion to 
remand this case from federal court based on his then-current contention that the recording occurred in 
2006.
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Heather Clem were to be produced, Bollea’s counsel (C. Harder) addressed his failure to serve 

any privilege log at all.  He stated:  

In terms of privilege, we haven’t done a privilege log because I don’t have any 
privilege – there are no privileged communications that I’m aware of – and I’ve 
asked for them and I’ve done everything I can to find them – other than 
[attorney-client] communications that happened after litigation counsel was 
retained to fight this case.  

Ex. 16 at 71:19 – 72:1 (emphasis added).4

37. Then, at the January 31, 2014 hearing before Judge Case on Gawker’s motion to 

compel FBI records authorizations, Bollea’s counsel responded to Gawker’s argument in its 

briefs that Bollea had “waived his ability to rely on the [law enforcement] privilege by failing to 

log any of his or his counsel’s communications with the FBI as to which he claims a privilege,” 

Ex. 21 (Reply in Supp. of Mot. to Compel FBI Authorization) at 3, by contending that he and has 

client were not in possession of any such documents and by arguing instead that the only 

documents related to the investigation were those in the possession of the FBI itself: 

Gawker says we didn’t identify communications on a log.  Well, we’re not in 
possession of these documents.  It’s law enforcement that’s in possession.
Gawker is trying to flip the issue on us and say, well, we need to show that these 
are privileged.  We don’t need to provide a privilege log.  That’s not how it 
works, not in this instance, because we’re not the ones who possess the 
documents.  It’s the FBI here.

Ex. 22 (Jan. 31, 2014 Hrg. Tr.) at 16:18 – 17:1 (emphasis added).

38. Notwithstanding these earlier representations, Bollea identified the FBI 

documents in a privilege log served on February 28, 2014.

4 Bollea’s counsel further explained that “Mr. Berlin and I have an agreement that we’re not 
going to put every communication, because it’s endless, on a privilege log.”  Ex. 16 at 72:1-4.  That 
agreement pertained to attorney-client communications created after the date that the lawsuit was first 
filed in federal court.  It did not apply to privileges other than the attorney-client and attorney work 
product privileges (for example, Gawker has logged post-litigation documents as to which it asserted 
other privileges) and would not, in any event, apply to the multiple communications with Davidson that 
pre-dated the filing of the federal court action.  
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39. Bollea also repeatedly misrepresented the nature of the investigation itself.  For 

example, despite knowing its precise substance, he opposed Gawker’s motion to compel FBI 

records authorizations by arguing that “[i]t is pure speculation by Gawker that the FBI 

investigation is in any way relevant to this civil lawsuit against Gawker and Ms. Clem.”  Ex. 23

(Opp. to Mot. to Compel FBI Authorization, filed Jan. 29, 2014) at 5 (emphasis in original).  He 

further complained that Gawker had “provide[d] no declarations from any witnesses with 

personal knowledge, and produce[d] no documentary evidence other than a hearsay blog post 

from celebrity gossip website, TMZ.com, which speculates on what the alleged FBI 

investigation might have pertained to.”  Id. at 4 (emphasis in original).  Bollea advanced this 

argument despite the fact that TMZ’s source for its reporting on the FBI investigation was 

Bollea’s own counsel.  Ex. 24 (TMZ article).  As the article stated, “Hulk’s lawyer says he has 

contacted the FBI to track down the sex tape leaker . . . and bring that person to justice.  We’re 

told Hulk plans to meet with FBI agents on Monday.”  Id. After Judge Case granted Gawker’s 

motion, Bollea again argued in his exceptions that “[i]t is pure speculation by Gawker that the 

FBI investigation is in any way relevant to this civil lawsuit.”  Ex. 25 (Exceptions to R&R re: 

Mot. to Compel FBI Authorization, filed Feb. 12, 2014) at 7 n.4 (emphasis in original).  

40. Bollea and his counsel then reversed course.  In an affidavit accompanying his 

motion to stay the FBI Authorization Order, Houston stated that “Mr. Bollea and I initiated our 

contact with the FBI to discuss the commencement of an investigation into the source and 

distribution of the secretly-recorded sex tape.”  Ex. 1 at ¶ 3; see also id. at ¶ 2 (FBI investigation 

focused on “the source and distribution of the secretly-recorded sex tape that is the subject of this 

lawsuit”).  
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41. Then, in litigating the motion to compel Bollea’s and his counsel’s own

communications related to the FBI investigation, Bollea repeatedly asserted that (a) the 

investigation was ongoing, (b) disclosing the documents would interfere with the investigation, 

and (c) Gawker was improperly seeking the documents because it might be a target or subject.  

See Ex. 26 (Opp. to Fifth Mot. to Compel, filed Feb. 21, 2014) at 7-9 (argument under heading 

“GAWKER SHOULD NOT BE PERMITTED TO USE CIVIL DISCOVERY TO INTERFERE 

WITH A CRIMINAL INVESTIGATION THAT COULD BE TARGETING GAWKER”);

Ex. 27 (Exceptions to R&R re: Fifth Mot. to Compel, filed Mar. 6, 2014) at 10-12 (“Gawker’s 

discovery requests represent . . . a dangerous attempt to use the civil discovery process to 

interfere with a criminal investigation”).

42. In fact, as the FBI documents confirm, Bollea and his counsel knew at the time 

these representations were made that (a) the Government had long since declined prosecution, 

and (b) Gawker was not, and had never been, the target of the FBI investigation.  Prior to finally 

receiving the FBI documents, counsel for Gawker contacted the FBI and the U.S. Attorney’s 

Office concerning Bollea’s representations, and they each confirmed that (a) they had no 

objection to Bollea’s disclosing his documents, and (b) that Gawker was not a target or subject.  

See Ex. 28 (Berlin Aff., Mar. 18, 2014, including Ex. B (letter from U.S. Atty’s Office)).  

Bollea’s counsel challenged those statements as hearsay, until defense counsel submitted a letter 

and email confirming them, facts long since known to Bollea and his counsel. See Ex. 29

(Suppl. Berlin Aff., Mar. 20, 2014, including Ex. A (email exchange with U.S. Atty’s Office)).

43. In a last-ditch effort to avoid producing the documents, Bollea’s counsel reversed 

course yet again, representing to Judge Campbell at the hearing on his Exceptions that the FBI 

investigation “has nothing to do with Gawker.” Ex. 2 (Apr. 23, 2014 Conf. Hrg. Tr.) at 3:10 –
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5:1; see also Ex. 30 (Apr. 23, 2014 Hrg. Tr.) at 92:23 – 93:2 (contending that the FBI documents 

“are not relevant or reasonably calculated to lead to anything that’s admissible”).  In addition, 

Bollea’s counsel indicated that the recent letter from the United States Attorney’s Office (from 

March 2014) meant that “it seems like they’re at the end of the line in terms of the investigation 

and there is not going to be a prosecution,” Ex. 2 at 4:14-18, despite having been advised many 

months earlier that the FBI had declined prosecution and had returned key documents.

44. Judge Campbell rejected Bollea’s effort at concealing communications related to 

the FBI investigation, finding that “they are relevant because that’s one of the critical aspects I 

think of the case or at least in resolving the case, is how did Gawker get it and how did this all 

come about” and ordering the documents produced. Id. at 6:4-8.

45. Bollea has continued this pattern of changing his characterization of the FBI 

investigation based on whatever is strategically advantageous, most recently in his opposition to 

Defendants’ motion for sanctions.  There, he contends that the belated production of the FBI 

documents does not warrant reopening his deposition because “[t]he FBI documents pertain to a 

completely unrelated matter.  Defendants fail to meet their burden of showing that anything in 

the FBI documents are related to Mr. Bollea’s claims in this action, or Defendants’ legitimate 

defenses thereto,” even though Judge Campbell had found otherwise. Opp. at 15.

46. Thus, on this subject as well, Bollea and his counsel concealed the existence of 

documents and then engaged in a deliberate pattern of misrepresentations to Defendants, as well 

as to Judge Campbell and to Judge Case, about the substance of the FBI investigation in an effort 

to avoid producing the documents (or having to provide authorizations).  Even putting aside that 

these documents answer basic questions like the number of times that Bollea was recorded 

having sexual relations with Heather Clem, and when those encounters occurred (as discussed 
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above), these documents also provide key information about facts central to the case, including 

(a) the dissemination of the recordings, (b) who had access to those recordings, (c) whether 

Bubba Clem was involved in the dissemination (as Bollea initially alleged in this action), (d) 

whether the recording was stolen from Bubba Clem by Matt “Spice Boy” Lloyd as Clem claimed 

at his deposition, see Ex. 11 at 121:22 – 122:24, and (e) whether Heather Clem was involved.  

And, they reveal the real nature of Mr. Clem’s comment that he could “retire” from selling the 

recording – i.e., that it referred to Bollea’s use , not sex, as 

discussed in greater detail below.   

47. Despite his ultimate production of documents, this pattern of conduct has 

continued with Bollea’s and his counsel’s failure to provide information about their oral 

communications with law enforcement officials.  For example, Bollea’s second supplemental 

response to Daulerio Interrogatory No. 9 identifies a series of such communications including 

(a) two or three meetings between Bollea, Houston and FBI agents in the Fall of 2012; (b) one or 

two telephone calls between Houston and FBI Agent Shearn in February or March 2014, (c) two 

telephone conversations between Harder and Shearn in January 2013, (d) one or two telephone 

conversations between Harder and Shearn in March 2014, and (e) one or two telephone 

conversations between Harder and AUSA Sweeney in March 2014.  Ex. 10.  The substance of 

each of those conversations is described nearly identically in boilerplate language as “regarding 

the criminal investigation into the dissemination of the surreptitious recording of Plaintiff 

engaged in sexual relations with Heather Clem.”  Id.  When Defendants requested more detailed 

information, Bollea’s counsel responded that “the communications at issue occurred two years 

ago” and “memories have faded,” even though a number of the communications occurred no 

more than 60 days ago, and the memories that have supposedly faded are for the most part those 

Redacted per Judge Case ruling
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of Bollea’s litigation counsel who are expected to preserve such information.  Ex. 31 (May 23, 

2014 letter from C. Harder to Defendants’ counsel). His counsel further advanced the contention 

that none of Bollea’s three different lawyers took any notes whatsoever during any of their many 

conversations with law enforcement officials. Id.

E. Misrepresentations About Bollea’s First-Hand Knowledge of the FBI 
Investigation

48. During his deposition, Bollea and his counsel repeatedly contended that Bollea 

had no first-hand knowledge of the FBI investigation, that the only facts Bollea knew about the 

FBI investigation had been learned by counsel, and that they were therefore protected by the 

attorney-client privilege.5 In fact, as the FBI documents reveal, Bollea participated personally in 

a number of meetings with FBI agents and also participated personally in the “sting” operation in 

which he personally met Keith Davidson.  Bollea finally admitted as much in his second 

supplemental interrogatory response served after his deposition.6

49. Despite this, at Bollea’s deposition, Bollea’s counsel objected to testimony about 

Bollea’s knowledge of the FBI investigation and Davidson’s attempt to sell him the recordings. 

In some instances, Bollea followed his counsel’s lead and refused to answer, contending that any 

information was learned solely from his lawyers, while in other instances he went even further,

5 Defendants question whether the privilege covers facts known to and/or learned from a party’s 
counsel.  See, e.g., Wiand v. Wells Fargo Bank, N.A., 2013 WL 6170616, at *2 (M.D. Fla. Nov. 22, 2013) 
(“a deponent may not refuse to answer questions seeking factual information merely because the facts 
were learned through counsel.”). While Defendants reserve their right to challenge such an assertion of 
privilege by Bollea, their focus here is on the factual misrepresentations by Bollea and his counsel that 
such information was learned solely from counsel rather than the assertion of a legal privilege based on 
those factual assertions.  

6 Bollea has offered no explanation as to why, in response to the Court’s April 23 Order directing 
him to provide “full and complete” responses with seven days, he omitted this information from his first 
supplemental response, served on May 9, 2014, but then included it in a second supplemental response 
served on May 16, 2014.
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affirmatively testifying that he had no knowledge of Davidson or his efforts to sell back the 

recordings.  For example, Bollea testified:

Q. I’m asking at any time were you aware of there being a sex tape of you being 
shopped around?

MR. HARDER:  Calls for speculation.

A. No, not – not that I know of.

Q. And are you aware at any time of somebody trying to offer you the sex tape or a 
sex tape of you?

MR. HARDER:  Asked and answered.  And if it’s through communications with 
counsel, you cannot answer. . . .

THE WITNESS:  That’s privileged.

Ex. 14 at 343:17 – 344:8 (emphases added).

50. This same pattern repeated itself throughout the deposition:

Q. When did you first learn that someone was shopping a sex tape involving you?

MR. HARDER:  Lacks foundation.  Assumes facts not in evidence.

THE WITNESS:  That’s something I can’t talk about.  It’s from one of my attorneys.

Q. When was the first time, other than from one of your attorneys, that you learned 
that someone was shopping a sex tape involving you?

MR. HARDER:  Lacks foundation.  Assumes facts not in evidence.

THE WITNESS:  After I received the original information, which is confidential, 
there were [two “porno companies” that wanted to “do a deal” with him].

Q. At the beginning of your answer, you referred to information that was 
confidential.  Is that confidential because it’s stuff you learned from your attorney?

A. Yes, sir.

Q. All right.  Did anyone try to sell the sex tape back to you?

A. No one tried to sell it back to me.

Q. Did anybody . . . contact you to offer you the sex tape?
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A. No.

Q. Did anybody contact someone on your behalf to offer you the sex tape?

MR. HARDER:  I’m just going to advise you that if this involves a 
communication with one of your attorneys, it’s privileged.

A. It’s privileged.

Id. at 319:7 – 320:19 (emphases added). See also id. at 583:4-18:

Q. Other than suing Gawker, Heather Clem, and initially suing Bubba Clem, what 
have you done to find out who was responsible for disseminating the sex tape of you?

MR. HARDER:  And I’m going to instruct you that if you learned of anything 
from your communications with counsel, don’t answer as to that information.

THE WITNESS: That’s privileged.

Q. So there is nothing that you know on that subject outside of what you have had in 
discussions with your lawyer?

A. And what I have heard here in the depositions the last few days.

51. Finally, during his deposition, Bollea denied having seen any documents 

pertaining to the FBI investigation, despite at a minimum having personally signed the Davidson 

Agreement.  Specifically, Bollea was asked:

Q. Without telling me their contents, have you ever seen any documents pertaining to 
the FBI’s criminal investigation?

After Judge Case overruled a privilege objection interposed by Bollea’s counsel (since it was 

simply a “yes or no” question), Bollea responded:

THE WITNESS: No.

Id. at 581:12 – 582:15.

52. In sum, having concealed and then withheld documents that would demonstrate 

that Bollea was personally involved in the FBI investigation, including the sting operation itself,

Bollea and his counsel orchestrated his testimony so that he alternately asserted privilege over, 
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and then denied knowing anything about, the entire Davidson affair, including the agreement that 

he signed personally and the meetings he attended personally.   

F. Misrepresentations Concerning the Nature of Bubba Clem’s Comment 
About Getting Rich from the Recording and Bollea’s Improper Redactions 

53. Bubba Clem’s statement about how he and his wife could get rich from selling the 

recording of Bollea was first reported by the TMZ website in October 2012.  It was later widely 

cited by Bollea – including in his public statements and in his responses to interrogatories and 

deposition testimony in this case – as the basis for (a) asserting that the Clems were involved in 

the recording and/or dissemination of the sex tape, (b) ending his personal relationship with Mr. 

.

55. Even though Bollea was ordered by Judge Campbell to provide “full and 

complete” discovery responses, and even though Judge Campbell authorized production of the 

FBI documents on an “attorneys’ eyes only” basis in a confidential portion of the April 23, 2014 

hearing, Bollea nevertheless redacted these comments from his production.  And, even though 

Bollea did not raise his objection to producing these documents in his discovery responses, in his 

opposition to Defendants’ motion to compel, at the hearing before Judge Case, in his exceptions, 

or at the hearing before Judge Campbell, including in that confidential session, he has 

unilaterally determined he is entitled to violate a direct order of the Court.    

56. Similarly, in response to a subpoena from Bollea, two third parties – Don 

Buchwald and Associates, a New York talent management company, and Tony Burton, one of its 

Redacte

Redacted per Judge Case ruling
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talent agents – produced documents that included a similar, albeit less detailed, time-coded 

transcription of two of the recordings of Bollea having sex with Heather Clem.  Gawker served a 

Request For Copies of the documents obtained via that subpoena, and when Bollea produced 

which appears to provide additional detail.)  Again, he did not seek authorization from Judge 

Campbell or Judge Case to take the extraordinary step of unilaterally redacting a third party’s 

document production. 

57. Bollea and his counsel have justified these redactions on the basis that Judge Case 

sustained an objection during the deposition of Bubba Clem to two questions asking generally

about Bollea’s use of “the ‘N’ word.”  See Ex. 11 at 431:17 – 432:16 (“have you ever heard the 

Hulk use the ‘N’ word when talking about African-Americans?” and, after pointing to a story on 

www.thedirty.com that reported on a sex tape involving Bollea including what he “said about 

black people,” asking “Having seen that, do you recall whether Hulk Hogan ever used the ‘N’ 

word?”).   

58. In addition to objections from Clem’s counsel, Bollea’s counsel (C. Harder) 

argued that such a comment does not “have anything to do with this case, which is about Gawker 

posting a sex tape.”  Id. at 431:22-25.  Counsel continued, again concealing and misrepresenting 

what they knew about the multiple tapes and their contents: 

MR. HARDER:  Your Honor, about the content of the tape.  There [are] two tapes.  One 
is the minutes 40 seconds that Gawker posted on the Internet.  There is nothing about 
anything racial at all in that.  And they produced to us a 30-minute video.  There is 
nothing racial that has to do with that. 

Redacted per Judge Case ruling
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What we’re talking about here is thedirty.com, which is making some sort of an 
allegation about the content of the tape, that I assume that they are talking about the 
tape that they provided to us that doesn’t have any of this. . . 

Id. at 435:1-11 (emphasis added).  At that time, Bollea and his counsel knew there were other 

.

59. When Defendants’ counsel then explained to Judge Case that “we didn’t know” 

whether this was on the “full tape” or not, including because Bollea had concealed the FBI 

documents and concealed even the number of tapes, Judge Case responded “If you don’t know, 

then we don’t know.”  But Bollea and his counsel knew.  

60. Even now, and even in court papers filed under seal, Bollea and his counsel are 

taking a similar approach of denial.  On the one hand, the Confidential Affidavit of Charles J. 

Harder (filed under seal), Exhibit 2 thereto, as well as Bollea’s separate Motion for a Protective 

Order (filed under seal on May 27, 2014), all confirm that the various redacted language is “race-

related.”  On the other hand, they argue that there is “no competent, authenticated evidence of 

Plaintiff ever having used offensive language of this type.”  Conf. Harder Aff. at ¶ 6.  Of course, 

the only reason that evidence has not been produced is because Bollea has refused to provide it 

and objected to Defendants’ efforts to take discovery that would have uncovered it. 

II. Other Misrepresentations Concerning Bollea’s Compliance with the Court’s 
April 23, 2014 Order (Media Appearances and Phone Records)

A. Media Appearances

61. Bollea continues to advance the remarkable contention that he has no documents 

related to his many media appearances in the Fall of 2012 in which he discussed the sex tape at 

issue.  In support of his contention, he states that he “searched diligently for records responsive 

to this request,” and noted that on the day prior to his deposition he provided an itinerary and 

schedule of media appearances he obtained from TNA Wrestling “as a courtesy.”  Opp. at 7 

Redacted per Judge Case ruling
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(emphasis in original).7 Bollea fails to note that this itinerary had been sent to his email account

or that he testified at his deposition that he had failed to search his email. See Ex. 32 (Mar. 3, 

2014 email from TNA publicist J. Wortman to S. Luppen, an attorney at C. Harder’s firm, 

forwarding an Oct. 3, 2012 email sent to “Terry Bollea” shortly before the original lawsuit was 

filed); Ex. 14 at 102:8-10.  He has also provided no explanation of how such an obviously 

relevant document was not preserved for use in litigation. And, he has steadfastly refused to 

offer any explanation as to why he has no texts, no emails, no receipts, no reimbursements, no 

itineraries, no talking points, etc. from a media tour that occurred just days before he initiated 

this action against Defendants.8

62. Bollea asserts that he has no documents on this subject despite having engaged a 

New York-based publicist, Elizabeth Rosenthal Traub and her company E.J. Media, to provide 

him with public relations services about the sex tape.  In response to Defendants’ initial 

interrogatory seeking the identity of persons with knowledge concerning this action, Bollea did 

not identify his publicist, and in response to Gawker’s initial document requests from August 

2103 seeking all documents related to public statements, Bollea said nothing of his publicist’s 

documents.  When, in December 2013, Gawker forwarded an even more specific request for 

7 He also submitted a sworn affidavit to this effect, dated May 23, 2014, but fails to explain why, 
despite appearing before a notary on that date and despite being under Court order to have supplemented 
his interrogatory responses by April 30th, he failed to swear out verifications for those supplemental 
responses until June 2, 2014.

8 Indeed, Bollea’s testimony confirms that he and his counsel have failed to preserve key 
documents in their original form.  For example, despite the obvious relevance of texts between Bollea and 
Bubba Clem, Bollea testified at his deposition that he did not preserve such texts after forwarding them to 
his counsel, and as a result could not ascertain whether pressing the “Load Earlier Messages” link that 
appears at the beginning of the string of texts he produced would reveal more relevant text exchanges.  
See Ex. 14 at 94:10-18 (“I sent my attorneys a bunch of texts, and I’ve also sent my attorneys – every 
time something comes up on Twitter about the sex tape or something, because I don’t deal with the 
negative stuff, you know, on a consistent basis.  I deal with it and I bracket it and go back to where my 
heart’s at.  Anything like that that – a text that I would send to my attorneys, as soon as I send it, I would 
erase it once I knew they had it.”); see also id. at 78:7-16 (admitting that he threw away his old calendars, 
including for 2012 and 2013, after the commencement of the litigation).
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documents related to his media appearances, Bollea again said nothing of these documents.  

Gawker then subpoenaed documents directly from Traub and her agency, and they produced 

certain documents, but withheld and redacted others, claiming that they were protected by an 

attorney-client privilege which somehow extended to the services of Bollea’s public relations 

consultant because she was acting as Bollea’s agent.  Gawker sought to enforce the subpoena, 

which was opposed by Traub and her agency– now represented by Harder’s firm.  After a 

hearing and an in camera inspection, the New York judge determined that the documents were 

not privileged and should be produced.  Ex. 33 (May 1, 2014 Order).  Just as the Court here did, 

the New York court also rejected Traub’s contention that she had produced all responsive 

documents, crediting Gawker’s argument that there were large holes in her production 

concerning Bollea’s October 2012 media tour.  Id. at 3. Traub and her agency appealed, and 

have sought a stay. 

63. Putting aside the merits of a purported privilege for public relations documents,

the assertedly privileged documents are obviously responsive to Gawker’s document requests 

from both June 2013 and December 2013 because they relate directly to public statements about 

the sex tape and the Gawker Story.  While Traub’s documents – which she has asserted are 

privileged precisely because she was Bollea’s agent – are within Bollea’s possession, custody or 

control for that reason, those documents were also in Harder’s possession given that they 

purportedly reflect his own communications exchanged with Traub.  Despite this, these 

documents were neither produced nor listed on Bollea’s privilege log, even though a number of 

the purportedly privileged documents pre-date the filing of the federal court action. See note 4

supra. Thus, when Bollea’s counsel represented to Judge Case at the February 24, 2014 hearing 

that Bollea had no responsive documents in his possession, custody or control, see Ex. 18 at 
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71:25 –76:1 (asserting that Bollea and his counsel are not “withholding anything”), that too was 

false. This represents yet another category of documents that Bollea and his counsel improperly 

concealed for many months – including effectively until after Bollea’s deposition – instead of 

identifying them and asserting the privilege claims that he is now, in effect, belatedly asserting 

through his public relations consultants. The fact that these documents continue to be withheld 

also undercuts Bollea’s representation to this Court that all documents related to his media 

appearances have been produced.  They clearly have not.

64. In a case where the District Court of Appeal has already found that the substance 

of Bollea’s contemporaneous media appearances is directly relevant to the legal issues presented, 

see Gawker Media, LLC v. Bollea, 129 So. 3d 1196, 1200-01 & n.5 (Fla. 2d DCA 2014),

Bollea’s and his counsel’s failure to produce or even maintain such key information is obviously 

prejudicial.  Indeed, because Bollea failed to produce any information about his October 2012 

media tour until the day before his deposition, Defendants were unable to obtain copies of certain 

of those appearances that were unknown to them, despite the representation by Bollea’s counsel 

to Judge Case that “Gawker seems to have found every single occasion where he talked to a 

reporter.”  Ex. 18 (Feb. 24, 2014 Hrg. Tr.) at 74:19-20. In at least one instance, Bollea was 

asked at his deposition about a print news report describing a radio appearance, and was unable 

even to confirm whether he made such an appearance or said what had been reported without 

being played a recording of the actual broadcast.  Ex. 14 at 260:22 – 263:6.

B. Telephone Records

65. Bollea contends that he has fully complied with the Court’s April 23 Order 

requiring him to provide all of his 2012 telephone records and information regarding his service 

providers and accounts.  This too is demonstrably false.  Although it has been six weeks since 
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the entry of the April 23 Order, Bollea has still not provided significant portions of the records 

reflecting his call and text data, including no data from one of his two providers and only a 

portion of the data from the other.  In that regard, since he had not produced any data at the time 

he filed his Opposition, he represented to the Court therein that he “will produce records from his 

phone carriers once he obtains them.”  Opp. at 11.  Yet, in the records he subsequently produced,

he redacted phone numbers for all calls and texts save for three callers (Bubba Clem, Tony 

Burton and the Don Buchwald firm). 

66. Bollea has done so even though his request to limit his production only to those 

persons he and his counsel deem to be legitimate witnesses was previously raised and rejected by 

the Court.  For example, Bollea argued to Judge Case that Bollea’s response be limited to 

identifying “any phone calls that happened to be on his phone records with Bubba or Heather 

Clem” because “we’re talking about 99-percent-plus phone calls that have nothing at all to do 

with this case” and none “of that is appropriate, especially when it’s not like we are withholding 

information.” See, e.g., Ex. 18 (Feb. 24, 2014 Hrg. Tr.) at 68:16 – 71:8.  In response, 

Defendants’ counsel explained that calls and texts with numerous others – including, for 

example, Bollea’s publicist or with media organizations – would be relevant, adding:

[T]he problem I want to avoid, Your Honor [is having] Mr. Harder decide what’s 
relevant or not relevant, because he doesn’t – he has a different theory of the case.  
He has, in many briefs that we have filed back and forth, a different view of 
what’s relevant . . . .  And it’s a fairly narrow description, and it excludes the 
primary thing that we’re trying to do, which is to be able to test what the plaintiff 
is saying in these various factual contentions. . . .

[T]rying to have him guess what we think would be important is a bad idea in 
discovery and that’s not how it’s supposed to work.

Id. at 77:17 – 79:18.  In ordering full production of the records, Judge Case therefore rejected 

Bollea’s argument that he should only be required to produce records of calls or texts with 
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people he or his counsel deem to be witnesses.  Mot. for Sanctions, Ex. 6 (R&R re: Fifth Mot. to 

Compel, dated Feb. 5, 2014).

67. Bollea’s counsel advanced the same argument at the hearing before Judge 

Campbell on his exceptions to Judge Case’s report and recommendation.  See Ex. 30 (Apr. 23, 

2014 Hrg. Tr.) at 91:9 – 92:1 (arguing to limit disclosure of records of phone calls and texts 

between “Hulk Hogan and Bubba Clem and Heather Clem” rather than with other people).  

Judge Campbell rejected that contention without even hearing argument from Defendants’ 

counsel, id. at 92:2-11, and ordered “full and complete” responses to the discovery requests at 

issue, Mot. for Sanctions, Ex. 7 (Apr. 23, 2014 Order).  

68. Bollea’s production of redacted documents is therefore a direct violation of this 

Court’s April 23 Order.  And, Bollea’s representations that he “has fully complied with the 

Court’s April 23, 2014 discovery order” Opp. at 6 (emphasis in original), and that he “will 

produce records from his phone carriers once he obtains them,” id. at 11, are false.   

III. Request for Sanctions

69. Whatever the merits of Bollea’s privacy claims, Bollea and his counsel should not 

be permitted to conceal the existence of documents, to submit false interrogatories, to assert 

deposition objections that are knowingly wrong, to testify falsely under oath, and to make a 

series of affirmative misrepresentations to Defendants, to the Court, to the Special Discovery 

Magistrate and even to the District Court of Appeal.  Such an extensive pattern of misconduct 

constitutes a direct affront to the fundamental authority of the Court system, to the honor 

required of those who appear before it, and to the integrity of the adversarial process at its heart.  

It should be promptly and firmly sanctioned.
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70. As expressly contemplated by the February 28, 2014 Order, because Bollea and 

his counsel have been “less than candid in these proceedings and with the Court,” a sanctions 

order should follow.  Given the extent to which they have polluted the discovery process and 

tried to pull the wool over the Court’s eyes, it would be entirely proper to strike plaintiff’s claims 

and to dismiss his complaint.  At a minimum, if the case is not dismissed, Defendants 

respectfully request:

a. That Bollea be required within five (5) days to provide full and complete 

responses in connection with each category of information and documents;

b. That Bollea and Bubba the Love Sponge Clem may be recalled for deposition, 

including to examine them about belatedly produced discovery and about their 

various misrepresentations and omissions that have only now become 

apparent;

c. That Bollea be held in contempt, both for his prior misconduct detailed herein 

and his ongoing failure to comply with multiple orders of the Court;

d. That, as a sanction for improperly concealing documents and information, and 

for making misrepresentations about those documents and information to 

Defendants and to the Court, the Court preclude Bollea from seeking to shield 

from the Court or jury the information and documents that he improperly 

withheld, as described herein;

e. That the Court give an “adverse inference” instruction with respect to each 

category of documents or information that Bollea and his counsel failed to 

preserve, including without limitation with respect to (i) his texts, (ii) his 
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email, (iii) his calendars, and (iv) the substance of his and his counsel’s oral 

communications with law enforcement officials;

f. That Bollea be required to pay the fees and costs associated with the above-

described misconduct, including without limitation (i) the fees and costs 

incurred in litigating Gawker’s various motions to compel, as well as this 

motion for sanctions, (ii) the fees and costs (including the costs of the Special 

Discovery Magistrate) incurred in preparing for, taking and resuming the 

depositions of Bollea and Mr. Clem; and (iii) the fees and costs incurred in 

investigating and uncovering numerous facts that should have been 

disclosed;9

g. That the Court enter any other relief that it deems just and proper given the 

extraordinary violations of this Court’s rules and numerous Court orders. 

Dated:  June 6, 2014 Respectfully submitted,

THOMAS & LOCICERO PL

By:     /s/ Gregg D. Thomas
Gregg D. Thomas
Florida Bar No.: 223913
Rachel E. Fugate
Florida Bar No.: 0144029

601 South Boulevard
P.O. Box 2602 (33601)
Tampa, FL 33606
Telephone: (813) 984-3060
Facsimile: (813) 984-3070
gthomas@tlolawfirm.com
rfugate@tlolawfirm.com

Seth D. Berlin 
Pro Hac Vice Number: 103440
Michael Berry

9 If the Court awards such fees and costs, Defendants will submit a detailed statement of them for 
the Court’s review so that the amount of the awards can be quantified.
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psafier@lskslaw.com
jehrlich@lskslaw.com
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and A.J. Daulerio
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1                The transcript of confidential

2     proceedings, before Honorable Pamela A.M. Campbell,

3     beginning at 1:30 p.m., taken on the 23rd day of

4     April, 2014, at 545 First Avenue North, Room 300,

5     St. Petersburg, Florida, reported by Natalie W.

6     Breaux, Registered Professional Reporter, Certified

7     Realtime Reporter, and Notary Public in and for the

8     State of Florida at Large.

9                        * * * * * *

10               MR. HARDER:  It was an extortion attempt

11         where somebody who had the video or a video

12         wanted Mr. Bollea to pay them off, and so he

13         reported this to the FBI, and the FBI --

14               THE COURT:  This is the same tape?

15               MR. HARDER:  I don't know if it's the

16         same tape.

17               THE COURT:  Same time frame?

18               MR. HARDER:  It's the same time frame.

19               MR. BERLIN:  It's the same time frame

20         about an extortion, but it's a Sex Tape.

21               MR. HARDER:  If I could just finish.

22               MR. BERLIN:  I'm sorry.  I thought you

23         were.

24               MR. HARDER:  I wasn't.  So he reported

25         it to the FBI.  The FBI wanted to have a sting
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1          operation, and they set up a sting operation,

2          and there was an attorney from California

3          named Davidson and a person called Mr. X.  And

4          Mr. X was supposed to show up with Mr.

5          Davidson.  Well, Mr. X -- we didn't know the

6          identity of the person -- instead sent an

7          intermediary and Mr. Davidson, and there was

8          exchanges of information, there was a dummy

9          check for $150,000.  And at the right moment,

10         the FBI had numerous officers go from one room

11         of the hotel into the room that Mr. Bollea and

12         Mr. Houston were in and made arrests at that

13         time.

14               The AUSA sent a letter to Mr. Berlin

15         saying that Gawker is not in any way being

16         investigated and it seems like they're at the

17         end of the line in terms of the investigation

18         and there is not going to be a prosecution.

19         But these are documents that pertain to Mr. X

20         and his attorney Davidson, and there was an

21         intermediary who was present instead of Mr. X.

22         And so these communications are communications

23         between Mr. Houston and the FBI and the AUSA

24         pertaining to this investigation.  I think

25         that if you look at this you'll see that it
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1          has nothing to do with Gawker.

2                THE COURT:  But I think it still has

3          something to do with the tape.

4                MR. BERLIN:  Your Honor, you asked us

5          earlier in today's hearing if we knew the

6          source of the tape, and I answered candidly,

7          which I wasn't -- I don't know.  This obviously

8          seems like a useful piece of information for

9          both sides in the case about this -- you know,

10         in this hundred-million-dollar dispute to have

11         access to it so we can figure out if that's the

12         person who gave it to us and if that has

13         something to do with the case, meanwhile,

14         especially in a claim where they're otherwise

15         asserting that we got it from Heather Clem.

16               THE COURT:  You have other confidential

17         orders in regard to this particular case.

18         Right?

19               MR. BERLIN:  We have other confidential

20         -- we have a confidentiality order in place,

21         and we've produced stuff in the confidence back

22         and forth.  And notwithstanding Mr. Harder's,

23         you know, criticism of Gawker, Gawker has not

24         published anything and -- that it's gotten in

25         discovery in this case, not one thing.
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1                THE COURT:  You even included that in

2          your papers.  See, I do read them.  So I think

3          that they are relevant, so I'm not going to

4          say that they're not relevant.  I think they

5          are relevant because that's one of the

6          critical aspects I think of the case or at

7          least in resolving the case, is how did Gawker

8          get it and how did this all come about.  So

9          I'm going to order that it be discovered but

10         that it be part of the confidentiality

11         agreement between the parties.

12               MR. BERLIN:  They can certainly mark it

13         confidential and we will respect that.

14               MR. HARDER:  I would request that Gawker

15         -- it be an attorneys' eyes only designation so

16         that Gawker itself doesn't get these documents,

17         because it can post them.

18               THE COURT:  If it posted them, what do

19         you think I'm going to do with that?

20               MR. BERLIN:  I think we're going to be

21         in hot water.

22               MR. HARDER:  I don't know what you're

23         going to do with it, but they'll take it to

24         the Court of Appeal and they'll say it's

25         newsworthy.
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1                THE COURT:  I don't think so.

2                MR. BERLIN:  I will say on the record

3          that there was no First Amendment right to

4          publish things that you got in discovery.

5          There is a U.S. Supreme Court case on that

6          called Seattle Times versus Rhinehart, and we

7          filed it.  So we understand it.

8                But, Your Honor, what I'd like to do is

9          to get a -- I'd like to be not in a position

10         where my client -- my direct client is a lawyer

11         in the law department, is the general counsel

12         for Gawker, and I would like them to be

13         included in the attorneys' eyes only.  We don't

14         share anything on this case with anybody else

15         at Gawker, precisely for the reason that if

16         it's protected by a confidentiality order --

17               THE COURT:  You're in trouble.

18               MR. BERLIN:  -- they might do something.

19         No, but they as a client could get it, but we

20         don't do that.  So I would like -- if she is

21         included in that, that would be fine.  But I

22         would otherwise respect that.

23               THE COURT:  I'm fine with that.

24               MR. HARDER:  Okay.

25               THE COURT:  Thank you.
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1                MR. BERLIN:  And you would like us to --

2                THE COURT:  So he gets two of those.

3          Those are your envelopes to take back.  The

4          remainder of the people that aren't here, I'm

5          going to mail them.

6                MR. BERLIN:  Okay.  So just --

7                THE COURT:  They get two of those.

8                MR. BERLIN:  They get two and I have the

9          others.  Thank you, Your Honor.

10               THE COURT:  Great.  Thank you.

11               (End of confidential proceedings.)

12    

13   

14   

15   

16   

17   

18   

19   

20   

21   

22   

23   

24   

25
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                   CERTIFICATE OF REPORTER

STATE OF FLORIDA:
COUNTY OF HILLSBOROUGH:

          I, Natalie W. Breaux, Notary Public in and
for the State of Florida at Large, do hereby certify
that I reported in shorthand the foregoing
proceedings at the time and place therein designated;
that the witness herein was duly sworn by me; that my
shorthand notes were thereafter reduced to
typewriting under my supervision; and that the
foregoing pages are a true and correct, verbatim
record of the aforesaid proceedings.
          Witness my hand and seal April 25, 2014, in
the city of Tampa, County of Hillsborough, State of
Florida.

                                                            

                              Natalie W. Breaux
                              Notary Public
                              State of Florida at Large
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT 
IN AND FOR PINELLAS COUNTY, FLORIDA 

 
TERRY GENE BOLLEA professionally 
known as HULK HOGAN, 
 
                             Plaintiff, 
vs. 
 
HEATHER CLEM; GAWKER MEDIA, LLC 
aka GAWKER MEDIA; GAWKER MEDIA 
GROUP, INC. aka GAWKER MEDIA;  
GAWKER ENTERTAINMENT, LLC; 
GAWKER TECHNOLOGY, LLC; GAWKER 
SALES, LLC; NICK DENTON; A.J. 
DAULERIO; KATE BENNERT, and 
BLOGWIRE HUNGARY SZELLEMI 
ALKOTAST HASZNOSITO KFT aka 
GAWKER MEDIA, 
 
                             Defendants. 
______________________________________/ 
 

 
 
 
 
Case No. 12012447CI-011 
 
 

 
PLAINTIFF TERRY GENE BOLLEA’S CONFIDENTIAL SUPPLEMENTAL 

RESPONSE TO INTERROGATORIES 9 AND 10 PROPOUNDED BY A.J. DAULERIO 
 

PROPOUNDING PARTY:  Defendant A.J. DAULERIO  

RESPONDING PARTY: Plaintiff TERRY GENE BOLLEA 

SET NO.: TWO 

THIS SUPPLEMENTAL RESPONSE IS DESIGNATED “CONFIDENTIAL – 

ATTORNEY’S EYES ONLY” PURSUANT TO THE PARTIES’ PROTECTIVE ORDER 

AS AMENDED BY THE ORAL RULING OF JUDGE CAMPBELL ON APRIL 23, 2014.  

DISSEMINATION IS PROHIBITED EXCEPT AS PROVIDED IN THAT ORDER. 

 Plaintiff TERRY GENE BOLLEA (herein “Responding Party”) hereby supplements his 

response to Interrogatories 9 and 10 propounded by defendant A.J. DAULERIO (herein 

“Propounding Party”) as follows:  

PRELIMINARY STATEMENT  

 Responding Party responds to the Interrogatories subject to, without intending to waive, 
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and expressly preserving: (a) any objections as to the competency, relevance, materiality, 

privilege or admissibility of any of the responses or any of the documents identified in any 

response hereto; and (b) the right at any time to revise, correct, supplement or clarify any of the 

responses herein. 

 These responses are based upon a diligent investigation undertaken by Responding Party 

and its counsel since the service of these Interrogatories.  These responses reflect only 

Responding Party’s current understanding, belief and knowledge regarding the matters about 

which inquiry was made.  Responding Party has not yet had sufficient opportunity to depose or 

interview all persons who may have knowledge of relevant facts, or to discover or otherwise 

obtain and review all documents which may have some bearing on this case. 

 Consequently, there may exist further information, documents and persons with 

knowledge relevant to these Interrogatories of which Responding Party is not currently aware.  

As this action proceeds, Responding Party anticipates that further facts, witnesses and documents 

may be discovered or identified.  Without in any way obligating it to do so, Responding Party 

reserves the right to offer further or different evidence or information at trial or at any pretrial 

proceeding.  These responses are not in any way to be deemed an admission or representation 

that there are no further facts, documents or witnesses having knowledge relevant to the subject 

matter of these Interrogatories. 

GENERAL OBJECTIONS  

1. The following Responses, and each of them, are based upon information and 

writings presently available to, and located by, Responding Party and its attorneys.  Responding 

Party has not completed an investigation of the facts or discovery proceedings in this case and 

has not completed its preparation for trial.  The following Responses, and each of them, are made 
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without prejudice to Responding Party’s right to produce evidence based on subsequently 

discovered facts or documents, and to offer such facts or documents in evidence at the time of 

trial.  The fact that Responding Party has responded to an Interrogatory should not be taken as an 

admission that Responding Party accepts or admits the existence of any facts set forth or 

assumed by such Interrogatory, or that such Response constitutes admissible evidence.  The 

following Responses, and each of them, are made without prejudice to the rights of Responding 

Party to introduce evidence of any subsequently discovered facts or documents which 

Responding Party may later obtain, discover or recall. 

 2. The documents and information which could or would form the basis of responses 

to the instant Interrogatories, in whole or in part, are still in the process of being identified by 

Responding Party, and all such relevant documents and information have not yet been identified, 

examined or produced.  In addition, the significance of documents and information which may 

now be in the possession of Responding Party may only become apparent upon further discovery 

and review of those documents and information in the context of other documents which have 

not yet been identified or obtained in the context of later testimony or discovery which may 

establish their relevance. 

 3.  These Responses are made, and any and all documents are being produced, solely 

for the purposes of this litigation.  Any documents supplied in response to the Requests are being 

supplied by Responding Party subject to all objections as to competence, relevance, materiality, 

propriety and admissibility, and to any and all other objections on any ground that would require 

the exclusion of any document or portion thereof, if such document were offered in evidence in 

Court, all of which objections and ground are expressly reserved and may be interposed at the 

time of trial. 
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 4. Responding Party, accordingly, reserves the right to alter or modify any and all 

Responses set forth herein as additional facts may be ascertained, documents discovered, 

analyses made, witnesses identified, additional parties identified, legal research completed, and 

contentions made or expanded. 

 5. Responding Party objects generally to each and every Interrogatory to the extent it 

calls for information that is protected by the attorney-client privilege and/or the attorney work 

product doctrine. 

 6. Responding Party objects generally to each and every Interrogatory to the extent it 

requests any information concerning the content of conversations of any other party to this action 

or documents in the possession of any other party to this action, other than the Responding Party, 

in that such information is equally accessible to all parties. 

 7. Responding Party objects to producing any private and/or confidential business or 

proprietary information or trade secrets. 

 8. Responding Party objects to these Interrogatories, and each of them, to the extent 

they are not limited to the subject matter of this action and thus are irrelevant, immaterial and not 

reasonably calculated to lead to the discovery of admissible evidence. 

 9. Responding Party objects to these Interrogatories, and each of them, to the extent 

they are unduly burdensome, oppressive, unreasonably cumulative, duplicative and overbroad. 

 10. Responding Party objects to these Interrogatories, and each of them, to the extent 

they seek information to which Propounding Party has equal access. 

SUPPLEMENTAL RESPONSES  

 The Preliminary Statement and General Objections are incorporated into each response 

below, regardless of whether specifically mentioned.  The specific objections set forth below are 
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not a waiver, in whole or in part, of any of the foregoing General Objections.  Subject to and 

without waiver of these objections, Responding Party responds below. 

INTERROGATORY 9: 

 Describe in detail every communication you or someone acting on your behalf had with 

any law enforcement agency, or any employee thereof, concerning any recording of you having 

sexual relations with Heather Clem, including without limitation the date of the communications, 

the participants to the communication (or if a written communication the sender(s) and all 

recipients), the substance of the communication, and any response to the communication. 

RESPONSE TO INTERROGATORY 9: 

 Responding Party object to this Interrogatory to the extent that it seeks information 

protected from disclosure by the attorney-client privilege and/or attorney work-product doctrine. 

Responding Party objects to this Interrogatory on the ground that it seeks information protected 

by the law enforcement investigatory privilege. Responding Party further objects to this 

Interrogatory on the ground that it is not reasonably likely to lead to the discovery of admissible 

evidence. Responding Party objects to this Interrogatory as invasive of Responding Party’s 

privacy and the privacy of Heather Clem. Responding Party further objects to this Interrogatory 

on the grounds of overbreadth. 

CONFIDENTIAL SUPPLEMENTAL RESPONSE TO INTERROGATORY 9: 

 Subject to and without waiver of the foregoing objections, pursuant to Florida Rule of 

Civil Procedure 1.340, Responding Party directs Propounding Party to Documents BOLLEA 

001068 through BOLLEA 001354 for information regarding communications with the Federal 

Bureau of Investigation (the “FBI”), agent Jason R. Shearn, and the U.S. Attorney’s Office for 

the Middle District of Florida, Assistant U.S. Attorneys Sara Sweeney and Robert A. 
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Mosakowski. 

 Further, Responding Party responds as follows: 

 In or about the fall of 2012, Plaintiff and David Houston met with FBI agents on 

approximately two to three occasions at the FBI office in Tampa, Florida.  Those meetings 

concerned the FBI’s criminal investigation into the dissemination of the surreptitious recording 

of Plaintiff engaged in sexual relations with Heather Clem.  In addition, during that same 

timeframe, Mr. Houston made approximately two controlled telephone calls to Keith Davidson 

from the FBI office in Tampa, Florida, so that the FBI agents could record and witness those 

calls.  Mr. Houston further recalls that on approximately two to three occasions during that 

timeframe, he spoke with FBI agents over the telephone regarding scheduling the 

aforementioned in-person meetings. 

 Mr. Houston believes that he may have, at an unknown time prior to initiating contact 

with the FBI, contacted an officer affiliated with the St. Petersberg Police Department regarding 

the surreptitious recording of Plaintiff engaged in sexual relations with Heather Clem.  Mr. 

Houston cannot remember the name of the person contacted or the exact substance of the 

conversation, but recalls that the officer and/or police department seemed uninterested in 

pursuing the case due to statute of limitations concerns. 

 In or about February or March 2014, Mr. Houston had approximately one to two 

telephone conversations with Jason R. Shearn of the FBI regarding the criminal investigation 

into the dissemination of the surreptitious recording of Plaintiff engaged in sexual relations with 

Heather Clem. 

 In or about January 2013, Charles Harder had approximately two telephone conversations 

with Jason R. Shearn of the FBI regarding its criminal investigation into the dissemination of the 
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surreptitious recording of Plaintiff engaged in sexual relations with Heather Clem.   

 In or about March 2014, Mr. Harder had approximately one to two telephone 

conversations with Jason R. Shearn of the FBI regarding the criminal investigation into the 

dissemination of the surreptitious recording of Plaintiff engaged in sexual relations with Heather 

Clem, and the issue of disclosure of communications regarding that investigation. 

 In or about March 2014, Mr. Harder had approximately one to two telephone 

conversations with Sara Sweeney of the U.S. Attorney’s Office for the Middle District of Florida 

regarding the criminal investigation into the dissemination of the surreptitious recording of 

Plaintiff engaged in sexual relations with Heather Clem, and the issue of disclosure of 

communications regarding that investigation. 

 In or about March 2014, Ken Turkel had approximately two to three telephone 

conversations with Sara Sweeney and Robert A. Mosakowski of the U.S. Attorney’s Office for 

the Middle District of Florida regarding the issue of disclosure of communications regarding that 

investigation. 

INTERROGATORY 10: 

 For any cellular phone account (including without limitation any texting service) you had 

at any time during 2012 or any telephone landline you had at any time during 2012, identify the 

account, including without limitation the service provider, the phone umber, the account number, 

and the person in whose name the account was held.  

RESPONSE TO INTERROGATORY 10: 

 Responding Party objects to this Interrogatory to the extent that it seeks information 

protected from disclosure by the attorney-client privilege and/or attorney work product doctrine.  

Responding Party further objects to this Interrogatory on the ground that it is not reasonably 
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likely to lead to the discovery of admissible evidence.  Responding Party objects to this 

Interrogatory to the extent that it seeks to invade Responding Party’s privacy.  Responding Party 

further objects to this Interrogatory on the grounds of overbreath. 

CONFIDENTIAL SUPPLEMENTAL RESPONSE TO INTERROGATORY 10: 

 Subject to and without waiver of the foregoing objections, pursuant to Florida Rule of 

Civil Procedure 1.340, Responding Party directs Propounding Party to Documents BOLLEA 

001355 through BOLLEA 001387.  The account numbers and personal telephone numbers and 

addresses are partially redacted to protect Plaintiff’s personal privacy, and because the redacted 

portions are not relevant or reasonably likely to lead to the discovery of admissible evidence. 

 
DATED: May 9, 2014   /s/ Charles J. Harder              

Charles J. Harder, Esq. 
PHV No. 102333 
HARDER MIRELL & ABRAMS LLP 
1801 Avenue of the Stars, Suite 1120 
Los Angeles, CA  90067 
Tel: (424) 203-1600 
Fax: (424) 203-1601 
Email: charder@hmafirm.com 
 
-and- 
 

      Kenneth G. Turkel, Esq. 
      Florida Bar No. 867233 
      Christina K. Ramirez, Esq. 
      Florida Bar No. 954497 
      BAJO CUVA COHEN & TURKEL, P.A. 
      100 North Tampa Street, Suite 1900 
      Tampa, Florida 33602 
      Tel:  (813) 443-2199  
      Fax: (813) 443-2193 
      Email: kturkel@bajocuva.com  
      Email:  cramirez@bajocuva.com 

 
Counsel for Plaintiff

mailto:charder@hmafirm.com
mailto:kturkel@bajocuva.com
mailto:cramirez@bajocuva.com
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CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
E-Mail via the e-portal system this 12th day of May, 2014 to the following:   
 
Barry A. Cohen, Esquire  
Michael W. Gaines, Esquire 
Barry Cohen, Esquire 
Michael W. Gaines, Esquire 
The Cohen Law Group 
201 E. Kennedy Blvd., Suite 1000 
Tampa, Florida 33602 
bcohen@tampalawfirm.com 
mgaines@tampalawfirm.com 
jrosario@tampalawfirm.com  
Counsel for Heather Clem 

Gregg D. Thomas, Esquire 
Rachel E. Fugate, Esquire 
Thomas & LoCicero PL 
601 S. Boulevard 
Tampa, Florida 33606 
gthomas@tlolawfirm.com 
rfugate@tlolawfirm.com 
kbrown@tlolawfirm.com  
Counsel for Gawker Defendants 
 

 
David R. Houston, Esquire 
Law Office of David R. Houston 
432 Court Street 
Reno, NV 89501 
dhouston@houstonatlaw.com 

Seth D. Berlin, Esquire 
Paul J. Safier, Esquire 
Alia L. Smith, Esquire 
Levine Sullivan Koch & Schulz, LLP 
1899 L. Street, NW, Suite 200 
Washington, DC 20036 
sberlin@lskslaw.com   
psafier@lskslaw.com 
asmith@lskslaw.com 
Pro Hac Vice Counsel for 
Gawker Defendants 
 

Julie B. Ehrlich, Esquire 
Levine Sullivan Koch & Schultz, LLP 
321 West 44th Street, Suite 1000 
New York, NY  10036 
jehrlich@lskslaw.com 
Pro Hac Vice Counsel for 
Gawker Defendants 

Michael Berry, Esquire 
Levine Sullivan Koch & Schultz, LLP 
1760 Market Street, Suite 1001 
Philadelphia, PA  19103 
mberry@lskslaw.com 
Pro Hac Vice Counsel for 
Gawker Defendants 
 

       /s/ Kenneth G. Turkel   
Attorney 
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT 
IN AND FOR PINELLAS COUNTY, FLORIDA 

 
TERRY GENE BOLLEA professionally 
known as HULK HOGAN, 
 
                             Plaintiff, 
vs. 
 
HEATHER CLEM; GAWKER MEDIA, LLC 
aka GAWKER MEDIA; GAWKER MEDIA 
GROUP, INC. aka GAWKER MEDIA;  
GAWKER ENTERTAINMENT, LLC; 
GAWKER TECHNOLOGY, LLC; GAWKER 
SALES, LLC; NICK DENTON; A.J. 
DAULERIO; KATE BENNERT, and 
BLOGWIRE HUNGARY SZELLEMI 
ALKOTAST HASZNOSITO KFT aka 
GAWKER MEDIA, 
 
                             Defendants. 
______________________________________/ 
 

 
 
 
 
Case No. 12012447CI-011 
 
 

 
PLAINTIFF TERRY GENE BOLLEA’S CONFIDENTIAL SECOND SUPPLEMENTAL 

RESPONSE TO INTERROGATORY 9 PROPOUNDED BY A.J. DAULERIO 
 

PROPOUNDING PARTY:  Defendant A.J. DAULERIO  

RESPONDING PARTY: Plaintiff TERRY GENE BOLLEA 

SET NO.: TWO 

THIS SECOND SUPPLEMENTAL RESPONSE IS DESIGNATED “CONFIDENTIAL – 

ATTORNEY’S EYES ONLY” PURSUANT TO THE PARTIES’ PROTECTIVE ORDER 

AS AMENDED BY THE ORAL RULING OF JUDGE CAMPBELL ON APRIL 23, 2014.  

DISSEMINATION IS PROHIBITED EXCEPT AS PROVIDED IN THAT ORDER. 

 Plaintiff TERRY GENE BOLLEA (herein “Responding Party”) hereby supplements his 

response to Interrogatory 9 propounded by defendant A.J. DAULERIO (herein “Propounding 

Party”) as follows:  

PRELIMINARY STATEMENT  

 Responding Party responds to the Interrogatories subject to, without intending to waive, 



 

 2 

and expressly preserving: (a) any objections as to the competency, relevance, materiality, 

privilege or admissibility of any of the responses or any of the documents identified in any 

response hereto; and (b) the right at any time to revise, correct, supplement or clarify any of the 

responses herein. 

 These responses are based upon a diligent investigation undertaken by Responding Party 

and its counsel since the service of these Interrogatories.  These responses reflect only 

Responding Party’s current understanding, belief and knowledge regarding the matters about 

which inquiry was made.  Responding Party has not yet had sufficient opportunity to depose or 

interview all persons who may have knowledge of relevant facts, or to discover or otherwise 

obtain and review all documents which may have some bearing on this case. 

 Consequently, there may exist further information, documents and persons with 

knowledge relevant to these Interrogatories of which Responding Party is not currently aware.  

As this action proceeds, Responding Party anticipates that further facts, witnesses and documents 

may be discovered or identified.  Without in any way obligating it to do so, Responding Party 

reserves the right to offer further or different evidence or information at trial or at any pretrial 

proceeding.  These responses are not in any way to be deemed an admission or representation 

that there are no further facts, documents or witnesses having knowledge relevant to the subject 

matter of these Interrogatories. 

GENERAL OBJECTIONS  

1. The following Responses, and each of them, are based upon information and 

writings presently available to, and located by, Responding Party and its attorneys.  Responding 

Party has not completed an investigation of the facts or discovery proceedings in this case and 

has not completed its preparation for trial.  The following Responses, and each of them, are made 
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without prejudice to Responding Party’s right to produce evidence based on subsequently 

discovered facts or documents, and to offer such facts or documents in evidence at the time of 

trial.  The fact that Responding Party has responded to an Interrogatory should not be taken as an 

admission that Responding Party accepts or admits the existence of any facts set forth or 

assumed by such Interrogatory, or that such Response constitutes admissible evidence.  The 

following Responses, and each of them, are made without prejudice to the rights of Responding 

Party to introduce evidence of any subsequently discovered facts or documents which 

Responding Party may later obtain, discover or recall. 

 2. The documents and information which could or would form the basis of responses 

to the instant Interrogatories, in whole or in part, are still in the process of being identified by 

Responding Party, and all such relevant documents and information have not yet been identified, 

examined or produced.  In addition, the significance of documents and information which may 

now be in the possession of Responding Party may only become apparent upon further discovery 

and review of those documents and information in the context of other documents which have 

not yet been identified or obtained in the context of later testimony or discovery which may 

establish their relevance. 

 3.  These Responses are made, and any and all documents are being produced, solely 

for the purposes of this litigation.  Any documents supplied in response to the Requests are being 

supplied by Responding Party subject to all objections as to competence, relevance, materiality, 

propriety and admissibility, and to any and all other objections on any ground that would require 

the exclusion of any document or portion thereof, if such document were offered in evidence in 

Court, all of which objections and ground are expressly reserved and may be interposed at the 

time of trial. 
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 4. Responding Party, accordingly, reserves the right to alter or modify any and all 

Responses set forth herein as additional facts may be ascertained, documents discovered, 

analyses made, witnesses identified, additional parties identified, legal research completed, and 

contentions made or expanded. 

 5. Responding Party objects generally to each and every Interrogatory to the extent it 

calls for information that is protected by the attorney-client privilege and/or the attorney work 

product doctrine. 

 6. Responding Party objects generally to each and every Interrogatory to the extent it 

requests any information concerning the content of conversations of any other party to this action 

or documents in the possession of any other party to this action, other than the Responding Party, 

in that such information is equally accessible to all parties. 

 7. Responding Party objects to producing any private and/or confidential business or 

proprietary information or trade secrets. 

 8. Responding Party objects to these Interrogatories, and each of them, to the extent 

they are not limited to the subject matter of this action and thus are irrelevant, immaterial and not 

reasonably calculated to lead to the discovery of admissible evidence. 

 9. Responding Party objects to these Interrogatories, and each of them, to the extent 

they are unduly burdensome, oppressive, unreasonably cumulative, duplicative and overbroad. 

 10. Responding Party objects to these Interrogatories, and each of them, to the extent 

they seek information to which Propounding Party has equal access. 

SUPPLEMENTAL RESPONSES  

 The Preliminary Statement and General Objections are incorporated into each response 

below, regardless of whether specifically mentioned.  The specific objections set forth below are 
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not a waiver, in whole or in part, of any of the foregoing General Objections.  Subject to and 

without waiver of these objections, Responding Party responds below. 

INTERROGATORY 9: 

 Describe in detail every communication you or someone acting on your behalf had with 

any law enforcement agency, or any employee thereof, concerning any recording of you having 

sexual relations with Heather Clem, including without limitation the date of the communications, 

the participants to the communication (or if a written communication the sender(s) and all 

recipients), the substance of the communication, and any response to the communication. 

RESPONSE TO INTERROGATORY 9: 

 Responding Party object to this Interrogatory to the extent that it seeks information 

protected from disclosure by the attorney-client privilege and/or attorney work-product doctrine. 

Responding Party objects to this Interrogatory on the ground that it seeks information protected 

by the law enforcement investigatory privilege. Responding Party further objects to this 

Interrogatory on the ground that it is not reasonably likely to lead to the discovery of admissible 

evidence. Responding Party objects to this Interrogatory as invasive of Responding Party’s 

privacy and the privacy of Heather Clem. Responding Party further objects to this Interrogatory 

on the grounds of overbreadth. 

CONFIDENTIAL SUPPLEMENTAL RESPONSE TO INTERROGATORY 9: 

 Subject to and without waiver of the foregoing objections, pursuant to Florida Rule of 

Civil Procedure 1.340, Responding Party directs Propounding Party to Documents BOLLEA 

001068 through BOLLEA 001354 for information regarding communications with the Federal 

Bureau of Investigation (the “FBI”), agent Jason R. Shearn, and the U.S. Attorney’s Office for 

the Middle District of Florida, Assistant U.S. Attorneys Sara Sweeney and Robert A. 
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Mosakowski. 

 Further, Responding Party responds as follows: 

 In or about the fall of 2012, Plaintiff and David Houston met with FBI agents on 

approximately two to three occasions at the FBI office in Tampa, Florida.  Those meetings 

concerned the FBI’s criminal investigation into the dissemination of the surreptitious recording 

of Plaintiff engaged in sexual relations with Heather Clem.  In addition, during that same 

timeframe, Mr. Houston made approximately two controlled telephone calls to Keith Davidson 

from the FBI office in Tampa, Florida, so that the FBI agents could record and witness those 

calls.  Mr. Houston further recalls that on approximately two to three occasions during that 

timeframe, he spoke with FBI agents over the telephone regarding scheduling the 

aforementioned in-person meetings. 

 Mr. Houston believes that he may have, at an unknown time prior to initiating contact 

with the FBI, contacted an officer affiliated with the St. Petersberg Police Department regarding 

the surreptitious recording of Plaintiff engaged in sexual relations with Heather Clem.  Mr. 

Houston cannot remember the name of the person contacted or the exact substance of the 

conversation, but recalls that the officer and/or police department seemed uninterested in 

pursuing the case due to statute of limitations concerns. 

 In or about February or March 2014, Mr. Houston had approximately one to two 

telephone conversations with Jason R. Shearn of the FBI regarding the criminal investigation 

into the dissemination of the surreptitious recording of Plaintiff engaged in sexual relations with 

Heather Clem. 

 In or about January 2013, Charles Harder had approximately two telephone conversations 

with Jason R. Shearn of the FBI regarding its criminal investigation into the dissemination of the 
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surreptitious recording of Plaintiff engaged in sexual relations with Heather Clem.   

 In or about March 2014, Mr. Harder had approximately one to two telephone 

conversations with Jason R. Shearn of the FBI regarding the criminal investigation into the 

dissemination of the surreptitious recording of Plaintiff engaged in sexual relations with Heather 

Clem, and the issue of disclosure of communications regarding that investigation. 

 In or about March 2014, Mr. Harder had approximately one to two telephone 

conversations with Sara Sweeney of the U.S. Attorney’s Office for the Middle District of Florida 

regarding the criminal investigation into the dissemination of the surreptitious recording of 

Plaintiff engaged in sexual relations with Heather Clem, and the issue of disclosure of 

communications regarding that investigation. 

 In or about March 2014, Ken Turkel had approximately two to three telephone 

conversations with Sara Sweeney and Robert A. Mosakowski of the U.S. Attorney’s Office for 

the Middle District of Florida regarding the issue of disclosure of communications regarding that 

investigation. 

CONFIDENTIAL SECOND SUPPLEMENTAL RESPONSE TO INTERROGATORY 9: 

 Subject to and without waiver of the foregoing objections, pursuant to Florida Rule of 

Civil Procedure 1.340, Responding Party directs Propounding Party to Documents BOLLEA 

001068 through BOLLEA 001354 for information regarding communications with the Federal 

Bureau of Investigation (the “FBI”), agent Jason R. Shearn, and the U.S. Attorney’s Office for 

the Middle District of Florida, Assistant U.S. Attorneys Sara Sweeney and Robert A. 

Mosakowski. 

 Further, Responding Party responds as follows: 

 In or about the fall of 2012, Plaintiff and David Houston met with FBI agents on 
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approximately two to three occasions at the FBI office in Tampa, Florida.  Those meetings 

concerned the FBI’s criminal investigation into the dissemination of the surreptitious recording 

of Plaintiff engaged in sexual relations with Heather Clem.  In addition, during that same 

timeframe, Mr. Houston made approximately two controlled telephone calls to Keith Davidson 

from the FBI office in Tampa, Florida, so that the FBI agents could record and witness those 

calls.  Mr. Houston further recalls that on approximately two to three occasions during that 

timeframe, he spoke with FBI agents over the telephone regarding scheduling the 

aforementioned in-person meetings. 

 Mr. Houston believes that he may have, at an unknown time prior to initiating contact 

with the FBI, contacted an officer affiliated with the St. Petersberg Police Department regarding 

the surreptitious recording of Plaintiff engaged in sexual relations with Heather Clem.  Mr. 

Houston cannot remember the name of the person contacted or the exact substance of the 

conversation, but recalls that the officer and/or police department seemed uninterested in 

pursuing the case due to statute of limitations concerns. 

 In or about February or March 2014, Mr. Houston had approximately one to two 

telephone conversations with Jason R. Shearn of the FBI regarding the criminal investigation 

into the dissemination of the surreptitious recording of Plaintiff engaged in sexual relations with 

Heather Clem. 

 In or about January 2013, Charles Harder had approximately two telephone conversations 

with Jason R. Shearn of the FBI regarding its criminal investigation into the dissemination of the 

surreptitious recording of Plaintiff engaged in sexual relations with Heather Clem.   

 In or about March 2014, Mr. Harder had approximately one to two telephone 

conversations with Jason R. Shearn of the FBI regarding the criminal investigation into the 



 

 9 

dissemination of the surreptitious recording of Plaintiff engaged in sexual relations with Heather 

Clem, and the issue of disclosure of communications regarding that investigation. 

 In or about March 2014, Mr. Harder had approximately one to two telephone 

conversations with Sara Sweeney of the U.S. Attorney’s Office for the Middle District of Florida 

regarding the criminal investigation into the dissemination of the surreptitious recording of 

Plaintiff engaged in sexual relations with Heather Clem, and the issue of disclosure of 

communications regarding that investigation. 

 In or about March 2014, Ken Turkel had approximately two to three telephone 

conversations with Sara Sweeney and Robert A. Mosakowski of the U.S. Attorney’s Office for 

the Middle District of Florida regarding the issue of disclosure of communications regarding that 

investigation. 

 On or about December 13, 2012, Plaintiff and David Houston met with FBI agents Jason 

R. Shearn and Charlotte F. Braziel at the FBI office in Tampa, Florida to discuss logistical 

details for their in-person meeting with Keith Davidson and his client, which was scheduled for 

the following day.   

 On or about December 14, 2012, Plaintiff, Mr. Houston, several FBI agents, including 

agents Jason R. Shearn and Charlotte F. Braziel, and a polygrapher named “Jim” met in Mr. 

Houston’s hotel room at the Sand Pearl Hotel in Clearwater Beach, Florida, prior to the meeting 

that was scheduled, with the intended attendees being: Plaintiff, Mr. Houston, Jim, Keith 

Davidson, and his client.  Mr. Houston believes there were several FBI agents stationed in the 

lobby of the hotel as well.  Upon the arrival at the Sand Pearl Hotel of Mr. Davidson and a 

female who appeared to be either his client or client’s representative, the FBI agents moved to an 

adjacent hotel room.  Plaintiff, Mr. Houston, Jim, Mr. Davidson, and his client or client’s 
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representative had a meeting in Mr. Houston’s hotel room.  At the conclusion of the meeting, the 

FBI agents entered Mr. Houston’s hotel room and detained Mr. Davidson and his client or 

client’s representative.  

 Mr. Houston seems to recall that there may have been one to two phone calls with FBI 

agents immediately following the December 14, 2012 meeting regarding scheduling a time for 

Mr. Houston to return to Tampa, Florida as a follow-up to the December 14, 2012 meeting.  Mr. 

Houston does not recall any such in-person follow-up meeting taking place.   

 
DATED: May 16, 2014   /s/ Charles J. Harder              

Charles J. Harder, Esq. 
PHV No. 102333 
HARDER MIRELL & ABRAMS LLP 
1801 Avenue of the Stars, Suite 1120 
Los Angeles, CA  90067 
Tel: (424) 203-1600 
Fax: (424) 203-1601 
Email: charder@hmafirm.com 
 
-and- 
 

      Kenneth G. Turkel, Esq. 
      Florida Bar No. 867233 
      Christina K. Ramirez, Esq. 
      Florida Bar No. 954497 
      BAJO CUVA COHEN & TURKEL, P.A. 
      100 North Tampa Street, Suite 1900 
      Tampa, Florida 33602 
      Tel:  (813) 443-2199  
      Fax: (813) 443-2193 
      Email: kturkel@bajocuva.com  
      Email:  cramirez@bajocuva.com 

 
Counsel for Plaintiff

mailto:charder@hmafirm.com
mailto:kturkel@bajocuva.com
mailto:cramirez@bajocuva.com


 

  

CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
E-Mail via the e-portal system this ___ day of May, 2014 to the following:   
 
Barry A. Cohen, Esquire  
Michael W. Gaines, Esquire 
Barry Cohen, Esquire 
Michael W. Gaines, Esquire 
The Cohen Law Group 
201 E. Kennedy Blvd., Suite 1000 
Tampa, Florida 33602 
bcohen@tampalawfirm.com 
mgaines@tampalawfirm.com 
jrosario@tampalawfirm.com  
Counsel for Heather Clem 

Gregg D. Thomas, Esquire 
Rachel E. Fugate, Esquire 
Thomas & LoCicero PL 
601 S. Boulevard 
Tampa, Florida 33606 
gthomas@tlolawfirm.com 
rfugate@tlolawfirm.com 
kbrown@tlolawfirm.com  
Counsel for Gawker Defendants 
 

 
David R. Houston, Esquire 
Law Office of David R. Houston 
432 Court Street 
Reno, NV 89501 
dhouston@houstonatlaw.com 

Seth D. Berlin, Esquire 
Paul J. Safier, Esquire 
Alia L. Smith, Esquire 
Levine Sullivan Koch & Schulz, LLP 
1899 L. Street, NW, Suite 200 
Washington, DC 20036 
sberlin@lskslaw.com   
psafier@lskslaw.com 
asmith@lskslaw.com 
Pro Hac Vice Counsel for 
Gawker Defendants 
 

Julie B. Ehrlich, Esquire 
Levine Sullivan Koch & Schultz, LLP 
321 West 44th Street, Suite 1000 
New York, NY  10036 
jehrlich@lskslaw.com 
Pro Hac Vice Counsel for 
Gawker Defendants 

Michael Berry, Esquire 
Levine Sullivan Koch & Schultz, LLP 
1760 Market Street, Suite 1001 
Philadelphia, PA  19103 
mberry@lskslaw.com 
Pro Hac Vice Counsel for 
Gawker Defendants 
 

            
Attorney 
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally
known as HULK HOGAN,

Plaintiff,
vs.

HEATHER CLEM; GAWKER MEDIA, LLC
aka GAWKER MEDIA; GAWKER MEDIA
GROUP, INC. aka GAWKER MEDIA; 
GAWKER ENTERTAINMENT, LLC;
GAWKER TECHNOLOGY, LLC; GAWKER
SALES, LLC; NICK DENTON; A.J.
DAULERIO; KATE BENNERT, and
BLOGWIRE HUNGARY SZELLEMI
ALKOTAST HASZNOSITO KFT aka
GAWKER MEDIA,

Defendants.
______________________________________/

Case No. 12012447CI-011

PLAINTIFF TERRY GENE BOLLEA’S CONFIDENTIAL SUPPLEMENTAL 
RESPONSES TO INTERROGATORY NOS. 9 AND 10 PROPOUNDED BY 

GAWKER MEDIA, LLC

PROPOUNDING PARTY: Defendant GAWKER MEDIA, LLC

RESPONDING PARTY: Plaintiff TERRY GENE BOLLEA

SET NO.: ONE

THESE SUPPLEMENTAL RESPONSES ARE DESIGNATED “CONFIDENTIAL” 

PURSUANT TO THE PARTIES’ PROTECTIVE ORDER.  DISSEMINATION IS 

PROHIBITED EXCEPT AS PROVIDED IN THAT ORDER.

Plaintiff TERRY GENE BOLLEA (herein “Responding Party”) hereby supplements his

response to Interrogatory Nos. 9 and 10 propounded by defendant GAWKER MEDIA, LLC 

(herein “Propounding Party”) as follows: 

PRELIMINARY STATEMENT

Responding Party responds to the Interrogatories subject to, without intending to waive, 



and expressly preserving: (a) any objections as to the competency, relevance, materiality, 

privilege or admissibility of any of the responses or any of the documents identified in any 

response hereto; and (b) the right at any time to revise, correct, supplement or clarify any of the 

responses herein.

These responses are based upon a diligent investigation undertaken by Responding Party 

and its counsel since the service of these Interrogatories.  These responses reflect only 

Responding Party’s current understanding, belief and knowledge regarding the matters about 

which inquiry was made.  Responding Party has not yet had sufficient opportunity to depose or 

interview all persons who may have knowledge of relevant facts, or to discover or otherwise 

obtain and review all documents which may have some bearing on this case.

Consequently, there may exist further information, documents and persons with 

knowledge relevant to these Interrogatories of which Responding Party is not currently aware.  

As this action proceeds, Responding Party anticipates that further facts, witnesses and documents 

may be discovered or identified.  Without in any way obligating it to do so, Responding Party 

reserves the right to offer further or different evidence or information at trial or at any pretrial 

proceeding.  These responses are not in any way to be deemed an admission or representation 

that there are no further facts, documents or witnesses having knowledge relevant to the subject 

matter of these Interrogatories.

GENERAL OBJECTIONS 

1. The following Responses, and each of them, are based upon information and 

writings presently available to, and located by, Responding Party and its attorneys.  Responding 

Party has not completed an investigation of the facts or discovery proceedings in this case and 

has not completed its preparation for trial.  The following Responses, and each of them, are made 



without prejudice to Responding Party’s right to produce evidence based on subsequently 

discovered facts or documents, and to offer such facts or documents in evidence at the time of 

trial.  The fact that Responding Party has responded to an Interrogatory should not be taken as an 

admission that Responding Party accepts or admits the existence of any facts set forth or 

assumed by such Interrogatory, or that such Response constitutes admissible evidence.  The 

following Responses, and each of them, are made without prejudice to the rights of Responding 

Party to introduce evidence of any subsequently discovered facts or documents which 

Responding Party may later obtain, discover or recall.

2. The documents and information which could or would form the basis of responses 

to the instant Interrogatories, in whole or in part, are still in the process of being identified by

Responding Party, and all such relevant documents and information have not yet been identified, 

examined or produced.  In addition, the significance of documents and information which may 

now be in the possession of Responding Party may only become apparent upon further discovery 

and review of those documents and information in the context of other documents which have 

not yet been identified or obtained in the context of later testimony or discovery which may 

establish their relevance.

3. These Responses are made, and any and all documents are being produced, solely 

for the purposes of this litigation.  Any documents supplied in response to the Requests are being 

supplied by Responding Party subject to all objections as to competence, relevance, materiality, 

propriety and admissibility, and to any and all other objections on any ground that would require 

the exclusion of any document or portion thereof, if such document were offered in evidence in 

Court, all of which objections and ground are expressly reserved and may be interposed at the 

time of trial.



4. Responding Party, accordingly, reserves the right to alter or modify any and all 

Responses set forth herein as additional facts may be ascertained, documents discovered, 

analyses made, witnesses identified, additional parties identified, legal research completed, and 

contentions made or expanded.

5. Responding Party objects generally to each and every Interrogatory to the extent it 

calls for information that is protected by the attorney-client privilege and/or the attorney work

product doctrine.

6. Responding Party objects generally to each and every Interrogatory to the extent it 

requests any information concerning the content of conversations of any other party to this action 

or documents in the possession of any other party to this action, other than the Responding Party, 

in that such information is equally accessible to all parties.

7. Responding Party objects to producing any private and/or confidential business or 

proprietary information or trade secrets.

8. Responding Party objects to these Interrogatories, and each of them, to the extent 

they are not limited to the subject matter of this action and thus are irrelevant, immaterial and not 

reasonably calculated to lead to the discovery of admissible evidence.

9. Responding Party objects to these Interrogatories, and each of them, to the extent 

they are unduly burdensome, oppressive, unreasonably cumulative, duplicative and overbroad.

10. Responding Party objects to these Interrogatories, and each of them, to the extent 

they seek information to which Propounding Party has equal access.

SUPPLEMENTAL RESPONSES

The Preliminary Statement and General Objections are incorporated into each response 

below, regardless of whether specifically mentioned.  The specific objections set forth below are 



not a waiver, in whole or in part, of any of the foregoing General Objections.  Subject to and 

without waiver of these objections, Responding Party responds below.

INTERROGATORY 9:

Identify any and all times you had Sexual Relations with Heather Clem during the 

Relevant Time Period, stating for each time the date, approximate time, and location of the 

occurrence. 

RESPONSE TO INTERROGATORY 9:

Responding Party objects to this Interrogatory to the extent that it seeks information

protected from disclosure by the attorney-client privilege and/or attorney work product doctrine.

Responding Party objects to this Interrogatory on the ground that the Interrogatory is overbroad 

and burdensome to the extent that it requires Responding Party to determine whether sex acts 

occurred which have nothing to do with the claims in this case.  Responding Party objects to this 

Interrogatory on the ground that it is so broad on its face that it requires production of irrelevant 

information. Responding Party further objects to this Interrogatory to the extent that it seeks 

information that is not relevant to the claims, defenses, or subject matter of the instant action, nor 

reasonably calculated to lead to the discovery of admissible evidence.  Responding Party objects 

to this Interrogatory to the extent that it is also repetitive and covered by other discovery 

requests. Responding Party objects to this Interrogatory to the extent that it seeks to invade 

Responding Party’s privacy and the privacy of Heather Clem.



CONFIDENTIAL SUPPLEMENTAL RESPONSE TO INTERROGATORY 9:

Subject to and without waiver of the foregoing objections, Responding Party does not 

remember the exact number of sexual encounters with Heather Clem.  To the best of Responding 

Party’s recollection, there were at least two, and possibly three, sexual encounters with Heather 

Clem in her private bedroom at the Clems’ residence, and one brief sexual encounter with 

Heather Clem at the radio station of Todd Clem’s radio program. To the best of Responding 

Party’s recollection, these encounters all occurred in approximately late spring/early summer of 

2007, after Responding Party had separated from his wife.

INTERROGATORY 10:

Identify any and all times you discussed having Sexual Relations with Heather Clem with 

her husband, Todd Alan Clem, during the Relevant Time Period, stating for each time the date, 

approximate time, location and substance of the discussion. 

RESPONSE TO INTERROGATORY 10:

Responding Party objects to this Interrogatory to the extent that it seeks information

protected from disclosure by the attorney-client privilege and/or attorney work product doctrine.

Responding Party objects to this Interrogatory on the ground that the Interrogatory is overbroad 

and burdensome, in that whether or not this topic was discussed with any frequency or any 

specifics of such discussions other than whether such an encounter would be recorded and/or 

disseminated are irrelevant to the case.  Responding Party objects to this Interrogatory on the 

ground that it is so broad on its face that it requires production of irrelevant information.

Responding Party further objects to this Interrogatory to the extent that it seeks information that 

is not relevant to the claims, defenses, or subject matter of the instant action, nor reasonably 



calculated to lead to the discovery of admissible evidence.  Responding Party objects to this 

Interrogatory to the extent that it seeks to invade Responding Party’s privacy and the privacy of 

Heather Clem.

Without waiver of the foregoing, Responding Party responds as follows:  During a period 

of approximately two years before Responding Party had sexual relations with Heather Clem, 

Todd Clem urged Responding Party, on numerous occasions, to have sexual relations with 

Heather Clem. Responding Party turned him down repeatedly throughout that time, and told Mr. 

Clem to stop bringing up the subject. In or about 2008, after Responding Party had separated 

from his wife, Responding Party gave in to the urgings of Mr. Clem and Heather Clem, and 

discussed the issue with Mr. Clem at that time. In or about Spring 2012, Responding Party asked 

Mr. Clem to explain the media reports regarding allegations of a possible sex tape involving 

Responding Party. Mr. Clem denied having any knowledge of or involvement in a sex tape. At 

no time prior to or during the sexual encounter with Ms. Clem did either Mr. or Ms. Clem ever 

state or imply to Responding Party that the encounter would be recorded. If such a statement had 

been made, Responding Party would not have consented to the recording, and would not have 

engaged in a recorded sexual encounter. At no time did Responding Party know that he would or 

might be recorded, and at no time did he give consent to anyone to either record the encounter or

to disseminate any portion of a recording of the encounter to anyone.

CONFIDENTIAL SUPPLEMENTAL RESPONSE TO INTERROGATORY 10:b

Responding Party objects to this Interrogatory to the extent that it seeks information

protected from disclosure by the attorney-client privilege and/or attorney work product doctrine.

Responding Party objects to this Interrogatory on the ground that the Interrogatory is overbroad 

and burdensome, in that whether or not this topic was discussed with any frequency or any 



specifics of such discussions other than whether such an encounter would be recorded and/or 

disseminated are irrelevant to the case.  Responding Party objects to this Interrogatory on the 

ground that it is so broad on its face that it requires production of irrelevant information.

Responding Party further objects to this Interrogatory to the extent that it seeks information that 

is not relevant to the claims, defenses, or subject matter of the instant action, nor reasonably 

calculated to lead to the discovery of admissible evidence.  Responding Party objects to this 

Interrogatory to the extent that it seeks to invade Responding Party’s privacy and the privacy of 

Heather Clem.

Without waiver of the foregoing, Responding Party responds as follows:  During a period 

of approximately two years before Responding Party had sexual relations with Heather Clem, 

Todd Clem urged Responding Party, on numerous occasions, to have sexual relations with 

Heather Clem. Responding Party turned him down repeatedly throughout that time, and told Mr. 

Clem to stop bringing up the subject. In approximately late spring/early summer of 2007, after 

Responding Party had separated from his wife, Responding Party gave in to the urgings of Mr. 

Clem and Heather Clem, and discussed the issue with Mr. Clem at that time.

In or about Spring 2012, Responding Party asked Mr. Clem to explain the media reports 

regarding allegations of a possible sex tape involving Responding Party. Mr. Clem denied 

having any knowledge of or involvement in a sex tape. At no time prior to or during the sexual 

encounter with Ms. Clem did either Mr. or Ms. Clem ever state or imply to Responding Party 

that the encounter would be recorded. If such a statement had been made, Responding Party 

would not have consented to the recording, and would not have engaged in a recorded sexual 

encounter. At no time did Responding Party know that he would or might be recorded, and at no 

time did he give consent to anyone to either record the encounter or to disseminate any portion of 



a recording of the encounter to anyone.

DATED: February 21, 2014

/s/ Charles J. Harder
Charles J. Harder, Esq.
PHV No. 102333
HARDER MIRELL & ABRAMS LLP
1925 Century Park East, Suite 800
Los Angeles, California 90067
Tel: (424) 203-1600
Fax: (424) 203-1601
Email: charder@hmafirm.com

-and-

Kenneth G. Turkel, Esq.
Florida Bar No. 867233
Christina K. Ramirez, Esq.
Florida Bar No. 954497
BAJO CUVA COHEN & TURKEL, P.A.
100 North Tampa Street, Suite 1900
Tampa, Florida 33602
Tel:  (813) 443-2199
Fax: (813) 443-2193
Email: kturkel@bajocuva.com
Email:  cramirez@bajocuva.com

Counsel for Plaintiff

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 
via e-mail this 21st day of February, 2014 to the following:  

Barry A. Cohen, Esquire 
Michael W. Gaines, Esquire
Barry Cohen, Esquire
Michael W. Gaines, Esquire
The Cohen Law Group
201 E. Kennedy Blvd., Suite 1000
Tampa, Florida 33602
bcohen@tampalawfirm.com
mgaines@tampalawfirm.com
jrosario@tampalawfirm.com

Gregg D. Thomas, Esquire
Rachel E. Fugate, Esquire
Thomas & LoCicero PL
601 S. Boulevard
Tampa, Florida 33606
gthomas@tlolawfirm.com
rfugate@tlolawfirm.com
kbrown@tlolawfirm.com
Counsel for Gawker Defendants
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Counsel for Heather Clem

David R. Houston, Esquire
Law Office of David R. Houston
432 Court Street
Reno, NV 89501
dhouston@houstonatlaw.com

Seth D. Berlin, Esquire
Paul J. Safier, Esquire
Alia L. Smith, Esquire
Levine Sullivan Koch & Schulz, LLP
1899 L. Street, NW, Suite 200
Washington, DC 20036
sberlin@lskslaw.com
psafier@lskslaw.com
asmith@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants

Julie B. Ehrlich, Esquire
Levine Sullivan Koch & Schultz, LLP
321 West 44th Street, Suite 1000
New York, NY  10036
jehrlich@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants

Michael Berry, Esquire
Levine Sullivan Koch & Schultz, LLP
1760 Market Street, Suite 1001
Philadelphia, PA  19103
mberry@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants

Joseph F. Diaco, Jr., Esq.
Bank of America Plaza
101 E. Kennedy Blvd., Suite 2175
Tampa, FL  33602
jdiaco@adamsdiaco.com

Attorneys for Non-Party Bubba Clem
 
       /s/ Kenneth G. Turkel

Attorney
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From: Jules Wortman [mailto: @tnawrestling.com]
Sent: Wednesday, October 03, 2012 9:54 AM
To: Terry Bollea
Cc: @wortmanworks.com; Bruce Prichard; Chris Thomas; Bob Ryder
Subject: NYC ITIN - Oct. 8-10

Jules Wortman
Vice President of Public Relations
TNA Entertainment, LLC
209 10th Ave. South, Suite 302
Nashville, TN 37203

@tnawrestling.com
.5557
.5202 d
.9985 c

www.impactwrestling.com

LIVE! Thursday nights on SPIKE TV - 8:00 pm ET

BOLLEA 001060
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CONFIDENTIAL
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BOUND FOR GLORY – GO HOME TOUR
October 8-10

ACCOMMODATIONS:

Le Parker Meridian
119 W. 56th Street
New York NY 10019

Jules and Terry and Jennifer to arrive in NYC on October 8th

PROMOTE: BFG TUNE IN, SPIKE TUNE in Thursday and COUNTDOWN TO
BFG on SPIKE- Sunday- 7pm prior to BFG on PPV

MEDIA TOUR:

Tuesday, October 9

Lobby call: 7:40 am

8:00am-8:45am Sirius/XM HOWARD STERN

CONTACT: Spencer Mindich
SIRIUS/XM Satellite Radio
1221 Avenue of the Americas/48th
New York, NY 10020

-5192
@siriusxm.com

Will Murray
Producer
The Howard Stern Show

-5330
@howardstern.com

9:40 – 10:30am TODAY SHOW with KL and HODA

CONTACT:
Matthew Greenfield/producer
35 W 48th St. entrance
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-9131
@nbcuni.com

Interview with Kathie Lee and Hoda

2222222

11:00am - 11:45 MARVEL, marvel.com (NY comic con starts on 10/10)

CONTACT:
Ben Morse, Associate Editor/marvel.com
135 West 50th St.  B/T 6th/7th

-6094
@marvel.com

NOTES: on-camera interview to discuss BFG, etc, - pics with staff

LUNCH BREAK:  12-1:45

2:15pm- 3:15 HUFFINGTON POST Live/ Marc Hill interview
‘PRO WRESTLING IS ALIVE and WELL” with Jeff Hardy
on SKYPE

CONTACT:
Basel Hamdan/producer HuffPost Live
770 Broadway, 4th floor/ E. 9th St. (entrance) in Neilson Bldg.

-9206
@huffingtonpost.com

(an overview on the art form of pro wrestling, the oldest art form,
the new stars and the longevity of its legends)  Mark Hill is a
professor and Columbia University and does many shows on various
topics and is a HUGE wrestling fan.  A few months back he did a piece
piece on “is wrestling dead” in which I combatted with this piece.

BREAK:

6:45pm- 7:30pm HANNITY/FOX TV (taped to air later) one-on-one

CONTACT:
Tara Nicaj
1211 6th Ave
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-8351
@foxnews.com

Interviewer:  Sean Hannity

Discuss tune in, and sure a few questions regarding small business,
and election since in the season

33333333

8:30pm – 9:30 PIERS MORGAN/ CNN LIVE

CONTACT:
Haleigh Raff
58th St. b/w 8/9th

-0401
@turner.com

Discuss BFG tune in, Spike and Hulk (personal), some election
Questions.

Wednesday, October 10

Lobby Call:  8:10am   Camera ready please

8:30am - 8:50 – IMUS / radio/FOX BUSINESS CH.  LIVE TV

Contact:
Carley: studio contact for day

-3469
1211 Ave. of Americas (security desk check in)

@imusranch.com - booker

Interview:  Imus and his sidekick Bernard (tune in for BFG, IW)

9:10am – 11:00 ARRIVE at VHI

Green Room interview:

BOLLEA 001063
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VIACOM CORP BLOG (interviewer TBD, per VIACOM)

10:00am- VHI “Big Morning Buzz Live” with Carrie Keagan

Contact:
Meena Charaipotra
Olga Tchoumak – segment producer
VHI 20th floor Lobby MTVN studio
1515 Broadway (Times Square)
ENTER/ DROP OFF: 45th St/7th

Cell: -7773
(they prefer no LOGOS, but IMPACT should be fine – family brand)

4444444

11:20am-1:30 SIRIUS/XM rounds

CONTACT:
Spencer Mindich – Talent Relations
1221 Avenue of the Americas/48th
New York, NY 10020

-5192
@siriusxm.com

SCHEDULE:

11:35: Shade 45 with Sway
NOON Busted Open (we have a fly away to BFG with them)
12:30 Morning Mash Up
12:45 Sam Roberts Show
1:05 Covino and Rich
1:30 WRAP

2:30pm- 3:15 CNN Showbiz Today with AJ Hammer

CONTACT:
Marc Balinsky – Sr. Producer
Time Warner Center
58th St. b/w 8/9th

-8074
@turner.com

Interview:  Entertainment style with a little gossip always thrown in,
Had Brooke on this summer and she was asked about family.  BFG,
Impact Tune in and I am sure he will ask about your new ventures.

BOLLEA 001064

CONFIDENTIAL

CONFIDENTIAL

REDACTED (FLA. R. JUD. ADMIN 2.425)



3:30pm- 4:00 Wall Street Journal.com Video

Contact:
Lee Hawkins – interviewer
27th/6th St

 2844
@wsj.com

Interview:   Lee will discuss the “Business of Pro Wrestling” - below
are some recent clips from wsj.com

Kardashians:
http://www.youtube.com/watch?v=vBkzfCpeAbI&feature=plcp

Business of the UFC: http://www.youtube.com/watch?v=Jj2ExOJ-WM4

THANKS FOR A WONDERFUL TOUR:   AIRPORT BOUND
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HUFFINGTON POST INTERVIEW and background for Marc Hill.
And a little more on host Marc Lamont Hill:

Dr. Marc Lamont Hill is one of the leading hip-hop generation intellectuals in the
country. His work, which covers topics such as culture, politics, and education, has
appeared in numerous journals, magazines, books, and anthologies. Dr. Hill has lectured
widely and provides regular commentary for media outlets like NPR, Washington Post,
Essence Magazine, and the New York Times. He is the host of the nationally syndicated
television show Our World With Black Enterprise, which airs Sunday mornings on TV
One and broadcast markets around the country.  He also provides regular commentary for
CNN, MSNBC, and Fox News Channel, where he was a political contributor and regular
guest on The O’Reilly Factor. An award-winning writer, Dr. Hill is a columnist and
editor-at-large for the Philadelphia Daily News.

Since 2009, Dr. Hill has been on the faculty of Columbia University as Associate
Professor of Education at Teachers College. He also holds an affiliated faculty
appointment in African American Studies at the Institute for Research in African
American Studies at Columbia University.

Since his days as a youth in Philadelphia, Dr. Hill has been a social justice activist and
organizer. He is a founding board member of My5th, a non-profit organization devoted to
educating youth about their legal rights and responsibilities. He is also a board member
and organizer of the Philadelphia Student Union. Dr. Hill also works closely with the
ACLU Drug Reform Project, focusing on drug informant policy. In addition to his
political work, Dr. Hill continues to work directly with African American and Latino
youth. In 2001, he started a literacy project that uses hip-hop culture to increase school
engagement and reading skills among high school students. He also continues to organize
and teach adult literacy courses for high school dropouts in Philadelphia and Camden.

In 2005, Ebony Magazine named him one of America’s top 30 Black leaders under 30
years old. In 2011, Ebony named him one of America’s
100 most influential Black leaders.

Dr. Hill is the author of two books: Beats, Rhymes, and Classroom
Life: Hip-Hop Pedagogy and the Politics of Identity and The Classroom and the Cell:
Conversations on Black life in America. He is also co-editor of three books: Media,
Learning, and Sites of Possibility; Schooling Hip-Hop: New Directions in Hip-Hop
Based Education; and The Anthropology of Education Reader. He is currently
completing two
manuscripts: Knowledge of Self: Race, Masculinity, and the Politics of Reading; and
First Class Jails/Second Class Schools: Education in the Age of Incarceration.

Trained as an anthropologist of education, Dr. Hill holds a Ph.D.
(with distinction) from the University of Pennsylvania. His research focuses on the
intersections between culture, politics, and education.
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He is particularly interested in locating various sites of possibility for political resistance,
identity work, and knowledge production outside of formal schooling contexts. Particular
sites of inquiry include prisons, Black bookstores, and youth cultural production

On Tue, Sep 25, 2012 at 5:02 PM, Basel Hamdan < @huffingtonpost.com>
wrote:
> Jules,
>
> The segment should last about 20-30 minutes with Hulk in studio with
> Marc Lamont Hill and Jeff joining via Google Hangout.  We will also
> have some average wrestling fans joining the conversation via webcam
> so they can participate.
>
> We did a "Pro Wrestling Is Dead" segment, so we will now do "Pro
> Wrestling Is Not Dead."  They should be prepared to discuss:
>
> The state of wrestling
> How it has evolved?
> Has pure wrestling (moves and techniques) taken a back-seat to the
> show and the soap opera aspects of it?
> Do you see competition from other sports or entertainment outlets?  MMA?
> Boxing?  Or are these separate and unrelated?
> Showmanship -- how do you guys do it?  How do you connect?  Why do
> people fill arenas for this?
>
> Lighter stuff -- favorite matches, moments, memories (Marc loves the
> old school stuff, so maybe moments from the 80's can be brought into this).

BOLLEA 001067

CONFIDENTIAL

CONFIDENTIAL

REDACTED (FLA. R. JUD. ADMIN 2.425)



  

CONFIDENTIAL – FILED UNDER SEAL

SEALED APPENDIX TAB 9

(referred to as “Confidential Filing 4”
during the October 1, 2015 Hearing)

DOCUMENT: The Gawker Defendants’ Opposition to Plaintiff’s
Confidential Motion for Protective Order re: Certain 
Content in Documents Produced in Discovery, and 
Exhibits 1 and 2 thereto, filed on June 9, 2014

ORDER: NOVEMBER 18, 2015 AMENDED ORDER*

PARAGRAPH: 10.D(4)

*These documents also were sealed under Paragraph 8.D(4) of the October 
27, 2015 Order.



IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally
known as HULK HOGAN,

                             Plaintiff,
vs.

HEATHER CLEM, et al.,

                             Defendants.
______________________________________/

Case No. 12012447CI-011

OPPOSITION TO PLAINTIFF’S CONFIDENTIAL MOTION FOR PROTECTIVE
ORDER RE: CERTAIN CONTENT IN DOCUMENTS PRODUCED IN DISCOVERY 

FILED UNDER SEAL

Defendants Gawker Media, LLC and A.J. Daulerio, by and through their undersigned 

counsel, respectfully submit this opposition to plaintiff’s motion for protective order.

PRELIMINARY STATEMENT

On April 23, 2014, the Court ordered plaintiff Terry Bollea to produce “full and 

complete” responses to document requests seeking records relating to (a) the law enforcement 

investigation into the recording of his sexual encounter with Heather Clem, and (b) his phone 

records from 2012.  Bollea has not fully complied with either aspect of that order.  Instead, he 

produced (or, in the case of certain phone records, has promised to produce) redacted versions of 

various records.  Now, he belatedly moves for a protective order asking the Court’s permission 

to do what he already has done – redact the records.  In reality, his motion is nothing more than 

an attempt to re-litigate the issues that Judge Case and Judge Campbell already adjudicated and

that ultimately resulted in the entry of the April 23 Order.  Indeed, each of the bases for the 

pending motion either were or could have been raised in response to defendants’ Fifth Motion to 
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Compel.  Bollea should not get another bite at the apple, while flouting the Court’s order in the 

meantime.  His motion should be denied.

I. BOLLEA SHOULD NOT BE PERMITTED TO
REDACT THE LAW ENFORCEMENT RECORDS.

For many months, Bollea concealed the records related to the FBI’s investigation into 

“the source and distribution of the secretly-recorded sex tape that is the subject of this lawsuit.”  

Aff. of David Houston ¶ 2 (filed with Bollea’s Motion to Stay Pending Writ of Certiorari 

Review).  Then, for several more months, he objected to producing his FBI documents on the 

single ground that those documents were covered by a law-enforcement privilege, even though 

the Government advised that it was not asserting a law-enforcement privilege with respect to 

those documents.  Both Judge Case and Judge Campbell rejected plaintiff’s argument and 

ordered production of the “full and complete” records.  Bollea has not complied and continues to 

withhold certain information in those records.    

Specifically, Bollea has redacted time-coded summary transcripts of tapes depicting him 

having sexual relations with Heather Clem.  Ex. 1 (redacted copies of documents).  He now 

admits that those transcripts reveal that he repeatedly used “offensive racial terms” on one of the 

Bollea-Clem sex tapes. Conf. Harder Aff. ¶ 2 & Ex. 1 (noting objection to questions about 

Bollea’s use of the “N word”); id. (acknowledging redaction of “same terms” in documents).  

Bollea and his counsel have known about the existence of these transcripts and the fact 

that they show him using racist language since at least December 2012, and likely earlier.  See 

Confidential Statement of Violations of Court Orders and Misrepresentations by Plaintiff and 

Plaintiff’s Counsel (“Confidential Statement”) at ¶¶ 6-18.  Although they knew of the potential 

“embarrassment” stemming from the “redacted terms” for well more than a year, Mot. at 4,

Bollea did not raise this ground for refusing to produce the records, or seek a protective order, in 



3

his objections to defendants’ initial discovery requests, in his objections to defendants’ 

supplemental discovery requests, or in the briefs and argument before Judge Case and then Judge 

Campbell – including in the confidential session in which he obtained authorization to produce 

the FBI documents on an “attorneys’ eyes only” basis.  Bollea should not be permitted to raise 

this issue now, after the Court has ordered the production of the records.  In effect, Bollea’s 

motion seeks to undo the Court’s April 23 order requiring “full and complete” production of 

these documents, and authorizing them to be produced on an “Attorneys’ Eyes Only” basis.  That 

request is improper and should be rejected.1  Cf. Confidential Statement at ¶¶ 20-21, 36-37, 39-

42 (noting instances in which Bollea did not provide complete information to defendants and the 

Court about his knowledge concerning the information contained in these records).  

In any event, each of Bollea’s three reasons for redacting the documents is baseless:

1. Bollea’s principal argument is that “Gawker should not have access to 

information regarding the alleged private statements of Plaintiff” because it “operates a group of 

celebrity tabloid websites.”  Mot. at 1, 5.  This argument for withholding discovery, which 

Bollea has made time-and-again, is a canard.  See, e.g., Ex. 3 (Bollea’s Opp. to Fifth Mot. to 

Compel (“Bollea Opp.”)) at 9 (accusing Gawker of seeking law enforcement records to “obtain 

further salacious information to post at its tabloid website”).  Discovery in this case is governed 

by a protective order restricting the disclosure of confidential information.  Bollea cannot point 

to a single instance when Gawker has violated that order.  And, while Bollea’s motion warns that 

                                                
1 Bollea also has redacted the same terms from documents produced by Don Buchwald Agency 

(“DBA”) and Tony Burton.  See Conf. Harder Aff. ¶ 3; Ex. 1 (redacted copy of those documents).  Those 
documents were produced in response to a subpoena served by Bollea.  He has cited no authority 
permitting a party to redact information produced by a third-party in response to a subpoena.  He should 
not be permitted to use the Court’s subpoena authority to grant himself access to a third-party’s records, 
while seeking to deny other litigants that same access.  In this instance, given the obvious hide-and-seek 
approach that plaintiff took when providing these records to defendants, they subsequently sought and 
received the records from the third-parties directly.  Ex. 2.
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the redacted information could be used as “ammunition to wage a media firestorm against 

Plaintiff,” Mot. at 2, Gawker’s counsel expressly represented to the Court that Gawker has no 

First Amendment right to publish information obtained through discovery.  Ex. 4 (Apr. 23, 2014 

Conf. Hrg. Tr.) at 7:2-7 (citing Seattle Times v. Rhinehart, 467 U.S 20 (1984)). 

More importantly, the information at issue here is subject to even greater protection:  

Judge Campbell mandated, with no objection from Gawker’s counsel, that it be produced for 

“attorney’s eyes only.”  Id. at 6:14 – 7:23.  Gawker itself will not have access to the information.  

In fact, at the hearing where Judge Campbell ordered the disclosure of these records, Gawker’s 

counsel acknowledged that if the lawyers publicly disclose any of the information Bollea 

produced “we’re going to be in hot water.” Id. at 6:20-21; see also id. at 7:17 (court reminding 

Gawker’s counsel that if information in documents designated as “attorney’s eyes only” were to 

be shared with non-lawyers at Gawker “you’re in trouble”).

2. Bollea next argues that the disclosure of these records has “the potential to cause 

him harm.”  Mot. at 5.  In support of this argument, Bollea contends that the Court should 

“‘balance the competing interests that would be served by granting discovery or by denying it.’”  

Mot. 4-5 (quoting Rasmussen v. South Florida Blood Service, 500 So. 2d 533, 537 (Fla. 1987)).  

Yet, the “competing interests” in the case quoted by Bollea have no bearing here.  

In Rasmussen, a plaintiff who claimed to have contracted AIDS from a tainted blood 

transfusion subpoenaed a blood bank seeking the names and addresses of 51 people who had 

donated blood.  See 500 So. 2d at 534.  Neither the blood bank nor the donors were parties to the 

suit.  Significantly, as the Florida Supreme Court explained, the subpoena would give plaintiff 

access to information about “the blood donors with no restrictions on their use.”  Id. at 535 

(emphasis added).  Thus, the Court worried that if the information were disclosed, the plaintiff 
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might “conduct[] an investigation without the knowledge” of the donors, “disclos[e]” the 

information “to nonparties,” and ask other people about “the donor’s sexual preferences, drug 

use, or general life-style.”  Id. The Court also was concerned about the societal impact of 

disclosing information about blood donors:  Given that “the prospect of inquiry into one’s private 

life and potential association with AIDS will deter blood donation,” the Court concluded “it is 

clearly ‘in the public interest to discourage any serious disincentive to volunteer blood 

donation.’” Id. at 538 (citation omitted).

The “competing interests” in Rasmussen “do not remotely resemble those involved” in 

this case.  Hauser v. Volusia Cnty. Dep’t of Corr., 872 So. 2d 987, 991 (Fla. 1st DCA 2004) (per 

curiam) (distinguishing Rasmussen on ground that it “involved the primary interests of blood 

donors, a blood service, and society in maintaining a strong volunteer donor system which would 

have been threatened by the disclosure of the blood donors’ names and addresses”).  While 

Rasmussen was based on the “stigmatizing effect” on third parties “of being associated with the 

AIDS virus,”, id. at 991-92, which could harm “‘the public interest’” in blood donation,

Rasmussen, 500 So. 2d at 538, maintaining the secrecy of racist comments made by a party, 

particularly when those comments appear to explain a pivotal comment in the case, see note 3

infra, involves no competing public interest.

And, most importantly, unlike in Rasmussen, if Bollea complies with the Court’s April 23 

Order and produces the information, there are very strict restrictions on its use.  Indeed, the 

Court has instructed that it must be kept confidential for “attorney’s eyes only.”  See Friedman v. 

Heart Institute of Port St. Lucie, Inc., 863 So. 2d 189, 195 (Fla. 2003) (discussing impact of 

Rasmussen and then noting that “‘our discovery rules provide sufficient means to limit the use 

and dissemination of discoverable information via protective orders’”) (quoting Martin-Johnson, 



6

Inc. v. Savage, 509 So. 2d 1097, 1100 (Fla. 1987)); Westchester Gen. Hosp., Inc. v. Ramos, 754 

So. 2d 838, 839-40 (Fla. 3d DCA 2000) (documents that are “‘reasonably calculated to lead to 

the discovery of admissible evidence’” must be produced, and if they include sensitive 

information “there is a protective order preserving the confidentiality of that information”); 

Homeward Residential, Inc. v. Rico, 110 So. 3d 470, 471 n.1 (Fla. 4th DCA 2013) (per curiam) 

(rejecting privacy-based discovery objection and noting that “the court entered a confidentiality 

order as to the documents produced”); see also Tootle v. Seaboard Coast Line R.R. Co., 468 So. 

2d 237, 239 (Fla. 5th DCA 1984) (a “plaintiff in a civil suit must cooperate in the discovery 

process, even if it means that he must authorize the disclosure of potentially prejudicial 

information”) (requiring authorization to permit psychologist’s deposition).  There simply is no 

reason that a transcript of a sexual encounter between plaintiff and Ms. Clem should be withheld 

from Gawker’s counsel, particularly in light of the extra protection imposed by the Court.2

3. Finally, Bollea argues that the information should not be disclosed because it 

might not be admissible at trial for various reasons.  See Mot. at 5 (arguing information is 

“inadmissible hearsay”); id. at 6 (arguing information is “not relevant”); id. (arguing information 

“would be excluded because [its] prejudicial effect would far outweigh any probative value”).  

Whether information is ultimately admissible at trial is irrelevant to whether it is discoverable.  

See Fla. R. Civ. P. 1.280(b)(1) (“It is not ground for objection that the information sought will be 

                                                
2 Bollea contends that “the Special Discovery Magistrate has already made the determination”

that any information about Bollea’s use of racist language is not discoverable “during the deposition of 
Mr. Clem.”  Mot. at 5; see also id. at 4 (arguing that redactions were justified because “the Special 
Discovery Magistrate. . . sustained Plaintiff’s objection to questions about whether Plaintiff used such 
offensive language”).  But, that deposition ruling was based on incomplete and inaccurate information 
provided by plaintiff and his counsel both before and at the deposition.  See Confidential Statement at 
¶¶ 58-59.  Indeed, neither Gawker’s counsel nor Judge Case were aware that transcripts of the tapes 
actually showed Bollea using racist language or that Mr. Clem’s pivotal comment about “retiring” off of 
the recording actually referred to that language and not to the sex depicted.  That information, however, 
was known by Bollea and Bollea’s counsel.
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inadmissible at the trial if the information sought appears reasonably calculated to lead to the 

discovery of admissible evidence.”); Bd. of Trustees of Internal Improvement Trust Fund v. Am. 

Educ. Enter., LLC, 99 So. 3d 450, 458 (Fla. 2012) (“The concept of relevancy has a much wider 

application in the discovery context than in the context of admissible evidence at trial.”); Behm v. 

Cape Lumber Co., 834, So. 2d 285, 287 (Fla. 2d DCA 2002) (“Even information that is 

inadmissible at trial is subject to discovery if it appears to be reasonably calculated to lead to the 

discovery of admissible evidence.”).

Judge Campbell has already ruled that requests for Bollea’s records regarding the 

criminal investigation, the sexual relationship between plaintiff and Heather Clem, and the 

contents of sex tapes involving them are reasonably calculated to lead to the discovery of 

admissible evidence.3  At this stage of the litigation, assessing whether that evidence is 

ultimately admissible would be premature.  That question should be addressed only after the 

close of discovery and only on a complete factual record.  The question now is limited to 

whether information should be produced in discovery to opposing counsel on an “attorneys’ eyes 

only” basis, as already ordered by the Court; questions about the admissibility of that 

information are properly reserved for a later date.

                                                
3 With respect to the contents of the tapes, at a hearing on January 17, 2014, the Court ordered 

Bollea and Bubba Clem to turn over for inspection any recordings depicting Bollea and Heather Clem 
having sexual relations, finding them relevant not only generally but specifically concerning the Clems’ 
discussion “that they were going to get rich from this video” – including because “Mrs. Clem is still a 
defendant in this case” and that “certainly would be something even [plaintiff] would want to know.” Ex. 
5 (Jan. 17, 2014 Hrg. Tr.) at 32:1 – 34:25.  The “getting rich” language addressed by the Court is 
precisely what is at issue here.  The transcript confirms that the Clems were not talking about getting rich 
from a sex tape involving Bollea, as his counsel implied at that hearing.  Id.  Rather, Mr. Clem told Mrs. 
Clem that “if we ever did want to retire, all we have to do is use that . . . footage of him talking about 
[redacted] people.”  See Ex. 1 at BOLLEA001214; Ex. 2 (unredacted DBA document).
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II. BOLLEA SHOULD NOT BE PERMITTED
TO REDACT HIS PHONE RECORDS.

Bollea’s effort to redact information from his telephone records is nothing more than a 

rehashing of the same arguments he raised in opposition to Gawker’s motion to compel those 

records and in his exceptions.  Indeed, his motion for a protective order recycles the precise 

arguments that both the Special Discovery Magistrate and the Court already rejected:

! Bollea seeks to limit his production of telephone information to calls with “key 

witnesses,” Mot. at 8, just as he proposed in earlier proceedings.  See, e.g., Ex. 6 (Feb. 24, 

2014 Hrg. Tr.) at 68:16 – 71:7 (counsel proposing that Bollea’s response be limited to 

identifying “any phone calls that happened to be on his phone records with Bubba or Heather 

Clem”); Ex. 7 (Reply on Exceptions on Fifth Mot. to Compel (“Bollea Reply”)) at 3 

(complaining that request “is not limited to exchanges between the ‘key witnesses’”); Ex. 8

(Apr. 23, 2014 Hrg. Tr.) at 91:9 – 92:1 (plaintiff’s counsel proposing that disclosure should 

be limited to phone calls and texts between “Hulk Hogan and Bubba Clem and Heather 

Clem”).  

! Bollea contends that “discovery of non-parties’ phone numbers implicates those 

individuals’ privacy rights,” Mot. at 7, just as he argued previously.  See, e.g., Ex. 9 (Bollea’s 

Exceptions on Fifth Mot. to Compel (“Bollea’s Exceptions”)) at 5 (arguing that disclosure 

would “invade the privacy of the many hundreds (if not thousands) of people with whom 

[Bollea] communicated”); Ex. 7 (Bollea Reply) at 4-5 (arguing that request for phone records 

“fails to account for the privacy interests of non-parties to this case”).

! Bollea argues that “the release of the full telephone numbers for upwards of 99.9 

percent of Plaintiff’s calls would be irrelevant,” Mot. at 8, just as he argued before.  See, e.g., 

Ex. 3 (Bollea Opp.) at 7 (“99.9% of which has nothing whatsoever to do with this case”); Ex. 



9

6 (Feb. 24, 2014 Hrg. Tr.) at 68:16 – 71:7 (“we’re talking about 99-percent-plus phone calls 

that have nothing at all to do with this case”); Ex. 9 (Bollea Exceptions) at 9 (“At least 99% 

of those communications have nothing whatsoever to do with this case.”); Ex. 7(Bollea

Reply) at 3 (“99.99% (if not 100%) of whom are not ‘key witnesses’ in this case”).

! He even cites some of the same case law.  Compare Mot. at 7 (Colonial Med. 

Specialties of S. Fla. Inc. v. United Diagnostic Labs, Inc., 674 So. 2d 923 (Fla. 4th DCA 

1996)), with Ex. 9 (Bollea Exceptions) at 6 (citing same case).4

Bollea should not be allowed to end-run the Court’s order requiring him to produce “full and 

complete” copies of his phone records.  He has made these arguments before, and they have been 

rejected.  Asking the Special Discovery Magistrate not only to reverse his prior recommendation, 

but to effectively overrule Judge Campbell’s April 23 Order, is improper.  His back-door effort 

to undo the Court’s order – while failing to comply with it – should be denied.  

                                                
4 Plaintiff’s motion inexplicably includes the same citation and quotation from Colonial Medical

twice, one right after another.  Mot. at 7.  While the Court should not even entertain an attempt to re-
litigate this question, the two other authorities plaintiff relies on, not previously cited, are entirely 
inapposite.  See Publix Supermarkets, Inc. v. Johnson, 959 So. 2d 1274, 1275-76 (Fla. 4th DCA 2007) 
(quashing order requiring supermarket to provide “correspondences between [its] attorneys and suspected 
shoplifters who had agreed to participate in the civil theft recovery program”); Haywood v. Samai, 624 
So. 2d 1154 (Fla. 4th DCA 1993) (seeking doctor’s appointment book disclosing patients).  Bollea’s 
attempt to analogize disclosing that a person may have spoken or texted with him to the privacy interests 
of persons participating in a shoplifting program to avoid prosecution, or of patients in a medical practice, 
fails.
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CONCLUSION

For the foregoing reasons, Gawker respectfully requests that the Motion be denied and 

that Bollea once again be ordered to produce full and complete responses to its discovery 

requests within five (5) days. 
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally
known as HULK HOGAN,

Plaintiff,
vs.

HEATHER CLEM; GAWKER MEDIA, LLC
aka GAWKER MEDIA; GAWKER MEDIA
GROUP, INC. aka GAWKER MEDIA; 
GAWKER ENTERTAINMENT, LLC;
GAWKER TECHNOLOGY, LLC; GAWKER
SALES, LLC; NICK DENTON; A.J.
DAULERIO; KATE BENNERT, and
BLOGWIRE HUNGARY SZELLEMI
ALKOTAST HASZNOSITO KFT aka
GAWKER MEDIA,

Defendants.
______________________________________/

Case No. 12012447CI-011

PLAINTIFF TERRY GENE BOLLEA’S CONFIDENTIAL REPLY IN SUPPORT OF 
MOTION FOR PROTECTIVE ORDER RE: CERTAIN CONTENT IN DOCUMENTS 

PRODUCED IN DISCOVERY

FILED UNDER SEAL

I. INTRODUCTION

Plaintiff Terry Bollea seeks a protective order permitting the redaction of: (1) offensive 

terminology, contained on only three pages of documents written by unknown persons and 

purporting to relate to an alleged video that is not even at issue in this litigation; and (2) the 

three-digit prefix of the telephone numbers of people who are neither parties nor witnesses to this 

case, whose telephone numbers happen to appear on Plaintiff’s 2012 telephone records.

Defendants Gawker Media, LLC and A.J. Daulerio (together, “Gawker”) do not dispute that the 

determination of whether the protective order sought by Plaintiff is appropriate entails a

“balanc[ing of] the competing interests that would be served by granting discovery or by denying 

it.”  Rasmussen v. South Fla. Blood Service, Inc., 500 So. 2d 533, 535 (Fla. 1987).  Gawker

Filing # 14872977 Electronically Filed 06/16/2014 06:24:03 PM



{BC00050929:1} 2
HIGHLY CONFIDENTIAL—ATTORNEY’S EYES ONLY

cannot (and does not) show that the competing interests weigh in its favor. The protective order 

should be entered for at least the following reasons:

First, the Special Discovery Magistrate has already ruled that the offensive terminology 

at issue is irrelevant and not discoverable.  Thus, Plaintiff’s redaction of these few words, from 

merely three documents, where the words have nothing whatsoever to do with the claims or 

defenses in this case, is consistent with the Magistrate’s prior ruling.

Second, the aforementioned balancing test weighs in favor of allowing Plaintiff to redact 

the offensive terminology, which was written by an unknown non-party and which purportedly 

relates to an alleged video that might not even exist and, even if it does, is not at issue in this 

litigation because none of the parties to this case have ever seen it, nor possessed it, nor posted it 

to the Internet. Gawker’s claimed interest in obtaining the exact words within the documents at 

issue, which lack foundation, are hearsay, and are irrelevant, is minimal to non-existent, while 

the potential harm to Plaintiff of the disclosure of such offensive terminology is enormous.  The 

Magistrate need look no further than current events concerning Paula Deen and Donald Sterling 

to understand the significance of Plaintiff’s request.  For the record, there is no competent 

evidence whatsoever that Plaintiff ever said any of the terms that are attributed to him by 

unknown non-parties within the hearsay documents that purportedly summarize an alleged video 

that is irrelevant to this case.

Third, the balance weighs in favor of allowing Mr. Bollea to redact the prefix (the three 

numbers following the area code) of the telephone numbers of people who are neither parties,

nor witnesses, to this lawsuit, that is, people who have nothing whatsoever to do with this case.

Gawker offers no reason why it needs the telephone prefixes of people who have nothing to do 

with this litigation.  The only possible reason that Gawker could want the prefix numbers is an
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improper one:  to ascertain the identity of these individuals and then investigate why Mr. Bollea

was talking to them in 2012.  Such a fishing expedition cannot justify any intrusion upon the 

highly important privacy rights of non-parties/non-witnesses, and should not be allowed.

Publix Supermarkets, Inc. v. Johnson, 959 So. 2d 1274, 1276 (Fla. 4th DCA 2007) (holding that 

“the release of names and telephone numbers, where irrelevant, would be an invasion of privacy 

for the third parties”).

Fourth, Mr. Bollea’s motion is not, as Gawker argues, an attempt to “re-litigate” the 

issues already decided by the Court in its April 23, 2014 order.  The Court ordered Mr. Bollea to 

produce law enforcement communications and his 2012 telephone records.  Mr. Bollea has 

complied with that order and produced those documents.1 Mr. Bollea brings this motion to allow 

him to redact certain offensive terminology and the three-digit prefix of certain telephone 

numbers within those documents.  Mr. Bollea’s request would have been premature if brought 

prior to this Court’s April 23, 2014 order compelling production and, as such, Gawker’s

contention that the request should have been raised earlier is without merit.  

II. ARGUMENT

A. Plaintiff Should Be Permitted To Redact Offensive Terminology Allegedly 

Attributed To Him By Unknown Persons In Documents Produced In This 

Case Relating To An Alleged Video That Is Irrelevant To The Lawsuit

Gawker does not dispute that, “[i]n deciding whether a protective order is appropriate in a 

particular case, the court must balance the competing interests that would be served by granting 

discovery or by denying it.”  Rasmussen, 500 So. 2d at 535.  As with any balancing test, 

                                                           
1 Plaintiff has provided all of his 2012 cellular telephone records from AT&T.  He has asked his 
landline carrier for his 2012 records, has not yet received them, and will produce them as soon as 
he receives them.
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Florida’s cases hold that the competing interests involved in a protective order request fall along 

a continuum.  Here, the question is where on that continuum the offensive terminology allegedly 

attributed to Plaintiff, written by an unknown non-party, regarding an alleged video that might 

not even exist and, even if it does, is not at issue in this litigation, should fall.  The answer, after 

balancing the competing interests, lies in allowing Mr. Bollea to redact offensive terminology:  a 

mere twelve words contained on only three pages of documents produced in this case. The 

Special Discovery Magistrate was correct when he sustained Mr. Bollea’s objections to similar 

questioning on this topic at Mr. Clem’s deposition.  That ruling continues to apply, and there is 

no basis to reverse course.

Gawker relies on Hauser v. Volusia County Dept. of Corrections, 872 So. 2d 987 (Fla. 1st 

DCA 2004), where the plaintiffs sought a protective order preventing defendants from inspecting

the dust and mold conditions in their homes.  The court held that it was “patently obvious” that 

such discovery was relevant to the plaintiffs’ claims relating to the environmental condition of 

their workplace and that, to evaluate causation, “the environmental condition of claimants’ 

homes would also be relevant.”  Id. at 989.  In weighing the competing interests, the court found 

that plaintiffs had no “need for privacy and confidentiality as to the air and dust samples from 

their homes that would tend to outweigh the need for determination of the presence of toxic 

molds or other harmful substances in their home environment.”  Id. at 992.

For reasons that should be obvious, Hauser is distinguishable from the situation 

presented here, where there is no relevance to the offensive terminology that Plaintiff seeks to 

redact.  Gawker’s efforts to argue otherwise are unavailing.  Gawker falsely claims that Plaintiff

is withholding “a transcript of a sexual encounter between plaintiff and Ms. Clem.”  Opp. at 6.  

This is not true.  The documents at issue are two purported summaries—prepared by an unknown 
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person (or persons)—of an alleged video that might not even exist and, if it does, no party to this 

litigation claims to have ever viewed it or possessed it, and it certainly is not at issue in this case

because Gawker never posted any of it to the Internet.

Gawker also falsely contends that one of the redacted terms is included in a “pivotal 

comment” in the case.  Opp. at 6, n.2.  The “comment” Gawker refers to is where Bubba Clem 

allegedly says, “if we ever did want to retire, all we have to do is use that . . . footage of him . . . 

.” Id.  First, it has not been established that Mr. Clem ever even made such a statement.  Second, 

any such statement is not found in either the one minute and forty-one seconds of footage 

published by Gawker, nor the full-length 30 minute video produced by Gawker in this lawsuit—

the footage from which Gawker prepared the one minute and forty-one second highlight reel that 

it published. The alleged quote lacks foundation, there is no competent evidence that Mr. Clem 

ever made the statement, and the alleged statement has nothing to do with the publication at issue 

here.  To call the alleged quote “pivotal” is misleading and preposterous. Neither Mr. Bollea’s

privacy invasion claim, nor Gawker’s “newsworthiness” and “public concern” defenses, rest in 

any way on Mr. Clem’s alleged comment on an alleged video that Gawker never possessed or

published.  

The alleged summary of an alleged video containing the offensive terminology at issue is

inadmissible based on a number of basic legal doctrines: it lacks foundation, lacks relevance,

constitutes hearsay upon hearsay, and the alleged comments are extremely prejudicial and 

greatly outweigh any probative value. Such irrelevant, unfounded, highly prejudicial, hearsay 

statements are in no way analogous to the dust and mold samples at issue in Hauser.

In Rasmussen, the Florida Supreme Court considered whether the plaintiff should be 

allowed access to the contact information of non-party blood donors in a lawsuit involving the 
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plaintiff’s alleged contraction of the AIDS virus from a blood transfusion.  The Court prohibited 

the discovery.  In making that determination, the Court did “not ignore [the plaintiff’s] interest in 

obtaining the requested information in order to prove aggregation of his injuries and obtain full 

recovery,” but found that the blood donors’ contact information “would do little to advance that 

interest.”  Rasmussen, 500 So. 2d at 538.  Moreover, the Court found that “[t]he potential of 

significant harm to most, if not all, of the fifty-one unsuspecting donors in permitting such a 

fishing expedition is great and far outweighs the plaintiff’s need under these circumstances.”  Id.

The offensive terminology that Plaintiff seeks to redact is analogous to the situation in 

Rasmussen.  As in Rasmussen, Gawker’s interest in obtaining the exact terms redacted is, at best, 

de minimus, while Mr. Bollea’s interest in redacting the irrelevant, offensive terminology is 

enormous.  This is particularly so because:  (a) Gawker is a celebrity gossip site that publishes 

embarrassing and damaging information about celebrities, including Mr. Bollea; (b) Gawker’s 

litigation tactics are to avoid at all costs a trial on the merits and instead seek to “win the case” 

through procedural and collateral proceedings; (c) there is no competent evidence that Plaintiff 

ever used the offensive terminology; (d) the words were written by an unknown person during 

the course of attempting to extort money from Plaintiff; and (e) the offensive terminology, the 

extortion attempt, and the alleged video that might not even exist and none of the parties has ever 

seen or possessed, are irrelevant to this lawsuit, and thus the minimal or non-existent probative 

value is overwhelmed by the extreme prejudice. 

Gawker readily admits that its business is to publish private, salacious material.  See, e.g.,

Exhibit A (Deposition Exhibit 36; in which Nick Denton, CEO of Gawker, sent an email to his 

staff regarding “traffic” to Gawker.com, stating:  “We scored with royal breasts [referring to its 

publication of Duchess Kate Middleton sunbathing topless at a private residence] and (this 
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month) Hulk sex.”).  Thus, the fact that Gawker’s business is to make money by publishing 

embarrassing and damaging information about celebrities is hardly a “canard,” as Gawker

contends (Opp. at 3), but rather is a fact.  Mr. Bollea’s desire to avoid providing Gawker and its

counsel with the exact offensive terminology attributed to him in an unauthenticated, hearsay 

document is both understandable and warranted. Other public figures’ careers have been ruined 

by media outlets reporting on the use of the same kind of offensive terminology.

Under these circumstances, Gawker’s argument that the restrictions on Gawker’s use of 

the documents are sufficient to protect Mr. Bollea’s concerns must fail. The very cases cited by 

Gawker confirm that “trial courts are guided by the principles of relevancy and practicality” in 

setting restrictions on discovery, and “the scope and limitation of discovery is within [the 

courts’] broad discretion.”  Friedman v. Heart Institute of Port St. Lucie, Inc., 863 So. 2d 189, 

194 (Fla. 2003) (emphasis added).

Gawker’s cases do not hold that a confidentiality order removes all privacy concerns.2 In 

fact, this Court has entered an additional protective order limiting the scope of discovery in this 

case, even with a confidentiality order also in place. See Exhibit B (2/26/14 Protective Order).  

The Special Discovery Magistrate has broad discretion to recommend reasonable limitations on

the discovery of offensive terminology contained within a document written by an unknown 

person seeking to extort Plaintiff, regarding an alleged video that might not even exist and which 

                                                           
2 Homeward Residential, Inc. v. Rico, 110 So. 3d 470 (Fla. 4th DCA 2013), is a per curiam
opinion with virtually no discussion of the petitioner’s privacy objections.  The court noted, in a 
footnote, that the lower court had entered a confidentiality order.  That footnote, however, was 
not a holding that the fact of the confidentiality order was dispositive on a motion for protective 
order. Additionally, Tootle v. Seaboard Coast Line R. Co., 468 So. 2d 237 (Fla. 5th DCA 1984), 
is not at all analogous to the situation here.  In that case, “[f]or the second time, Tootle, the 
plaintiff in a personal injury case, has petitioned this court for a writ of certiorari to quash an 
order compelling the deposition of a psychologist who examined him.”  Id. at 238. The court’s 
requirement that the plaintiff allow the discovery is not surprising under those circumstances.
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is not even at issue in the case because none of the parties has ever seen it, or possessed it, and 

Gawker certainly did not publish it. The principles of relevancy and practicality require the 

exercise of that discretion—as the Special Discovery Magistrate has already exercised with 

respect to deposition questioning—and thus allowing Plaintiff to redact the few terms from only 

three pages of documents produced in this action is justified and appropriate.3

B. Plaintiff Should Be Permitted To Redact The Prefix Of Telephone Numbers 

For Persons Who Are Not Parties Or Witnesses To This Litigation

The determination of whether Plaintiff may redact the prefix digits of the telephone 

numbers of people who are neither parties nor witnesses to this litigation is subject to the same

analysis as above:  On balance, do the competing interests weigh in favor of granting the 

discovery or denying it?  Again, the balance weighs in favor of allowing the redaction of the 

prefixes, because the people at issue are neither parties nor witnesses to this litigation, and they 

have important privacy rights that must be protected.

Florida courts have unambiguously adopted a general rule that “the release of names and 

telephone numbers, where irrelevant, would be an invasion of privacy for the third parties.”  

Publix Supermarkets, 959 So. 2d at 1276.  This rule is not limited to the contact information of 

medical patients or persons participating in a shoplifting program, as Gawker urges. Opp. at 9, 

n.4.  Applying the general rule announced in Publix Supermarkets to the situation here, Mr. 

Bollea is justified in redacting the prefix of the phone numbers of the people that he called and 

who called him in 2012 who are neither parties nor witnesses in this lawsuit—to protect against 

an invasion of their personal privacy.  Gawker makes no argument as to why it needs the prefix

                                                           
3 Plaintiff seeks a protective order permitting him to redact the offensive terms from the 
documents produced by Don Buchwald & Associates and its agent Tony Burton (collectively, 
“Buchwald”), including the copy of the unredacted documents at issue that Gawker 
subsequently obtained directly from Buchwald. 
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numbers of the telephone numbers of individuals who are unrelated to this litigation.  The truth is 

that Gawker does not need the prefixes, because the full phone numbers of these completely 

unrelated persons are irrelevant to this case and not reasonably calculated to lead to the discovery 

of admissible evidence.  Accordingly, the resulting invasion of these individuals’ privacy is not 

justified and should be protected against.

C. Plaintiff’s Motion Is Not An Attempt To Re-Litigate The Issues Decided In 

The Court’s April 23, 2014 Order 

The Court’s April 23, 2014 Order determined the discoverability of documents 

concerning law enforcement’s investigations and Mr. Bollea’s 2012 telephone records.  Mr. 

Bollea has produced those documents and records.  Mr. Bollea now seeks to redact certain 

discrete terms and digits from that production.  Mr. Bollea did not make this request in his

briefing on the discoverability of the full documents and records because Mr. Bollea did not 

believe that any portion of those documents and records should have been produced.  Now that 

the documents have been ordered produced, Mr. Bollea appropriately seeks the narrow protective 

order requested here. Gawker’s argument that Mr. Bollea is engaged in an “end run” around the 

Court’s previous order is simply not true.

III. CONCLUSION

For the foregoing reasons, the Special Discovery Magistrate should recommend that 

Plaintiff be allowed to redact from documents produced in this case any references to offensive 

language that are attributed to Plaintiff (twelve words contained on only three pages of 

documents produced by Plaintiff, including unredacted copies of such documents already 

obtained by Gawker directly from Don Buchwald & Associates and/or its agent Tony Burton),
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and the prefix digits (the three numbers following the area code) of telephone numbers of 

persons and entities who are not parties or witnesses in this case.

DATED:  June 16, 2014

/s/ Kenneth G. Turkel, Esq.
Kenneth G. Turkel, Esq.
Florida Bar No. 867233
Christina K. Ramirez, Esq.
Florida Bar No. 954497
BAJO CUVA COHEN & TURKEL, P.A.
100 North Tampa Street, Suite 1900
Tampa, Florida 33602
Tel:  (813) 443-2199
Fax: (813) 443-2193
Email: kturkel@bajocuva.com
Email:  cramirez@bajocuva.com

-and-

Charles J. Harder, Esq.
PHV No. 102333
Douglas E. Mirell
PHV No.  109885
HARDER MIRELL & ABRAMS LLP
1925 Century Park East, Suite 800
Los Angeles, CA  90067
Tel: (424) 203-1600
Fax: (424) 203-1601
Email: charder@hmafirm.com

Counsel for Plaintiff
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dhouston@houstonatlaw.com
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Paul J. Safier, Esquire
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Levine Sullivan Koch & Schulz, LLP
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Washington, DC 20036
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psafier@lskslaw.com
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT 
IN AND FOR PINELLAS COUNTY, FLORIDA 

 
TERRY GENE BOLLEA professionally 
known as HULK HOGAN, 
 
                             Plaintiff, 
vs. 
 
HEATHER CLEM; GAWKER MEDIA, LLC 
aka GAWKER MEDIA; GAWKER MEDIA 
GROUP, INC. aka GAWKER MEDIA;  
GAWKER ENTERTAINMENT, LLC; 
GAWKER TECHNOLOGY, LLC; GAWKER 
SALES, LLC; NICK DENTON; A.J. 
DAULERIO; KATE BENNERT, and 
BLOGWIRE HUNGARY SZELLEMI 
ALKOTAST HASZNOSITO KFT aka 
GAWKER MEDIA, 
 
                             Defendants. 
______________________________________/ 
 

 
 
 
 
Case No. 12012447CI-011 
 
 

 
PLAINTIFF TERRY GENE BOLLEA’S CONFIDENTIAL SUPLEMENTAL 

OPPOSITION TO DEFENDANTS’ MOTION FOR SANCTIONS AND RESPONSE TO 
EVIDENCE RAISED BY GAWKER ON THE FIRST TIME ON REPLY 

 
FILED UNDER SEAL 

 
I. INTRODUCTION 

Gawker once again has waited until its reply papers to make its motion.  This time, 

Gawker filed 33 exhibits, and made 70 numbered paragraphs (plus subparagraphs) of arguments, 

in its reply papers that were not filed or argued in its motion papers.  In other words, Gawker 

finally articulated the alleged discovery violations ten days after Plaintiff Terry Bollea filed his 

opposition to Gawker’s motion.  There was no reason why these materials and arguments could 

not have been included with Gawker’s moving papers, so that Mr. Bollea would have had an 

opportunity to respond to them in his opposition.  The materials and arguments in the reply 

should not be considered by the Court. 

Filing # 14950477 Electronically Filed 06/18/2014 12:38:02 PM
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If Gawker’s sandbagging tactics are permitted, the single most salient point to consider in 

Gawker’s late-filed materials is that every single alleged discovery violation that Gawker 

complains about relates to completely collateral issues.  Gawker essentially concedes this—

while nevertheless outrageously asking for dismissal of the action, and with it the denial of Mr. 

Bollea’s fundamental due process right to seek redress for his grievances against Gawker, which 

published a video of him naked and engaged in private sexual relations in a private bedroom, 

without his knowledge or permission, which millions of people watched because of Gawker’s 

wrongful and unlawful acts.   

With regard to the so-called evidentiary sanctions that Gawker seeks as alternative relief, 

Gawker does not actually identify a single evidentiary issue it wants decided in its favor.  Rather, 

Gawker asks for a ruling (which is not even a proper evidentiary sanction) that unauthenticated, 

hearsay, highly prejudicial and completely irrelevant evidence that Plaintiff supposedly made 

offensive comments relating to race should come into evidence, presumably so Gawker can 

attempt to prejudice the jury against him.   

Plaintiff has produced all information in his possession or control that is actually 

relevant to the issues—such as whether Gawker invaded his privacy (it did), whether he knew 

about or consented to the filming or publication (he did not), whether the publication of the sex 

video was newsworthy (it was not), and the damages Plaintiff has suffered (they are substantial).  

Thus, Gawker knows that it cannot seek an evidentiary sanction (such as asking that the 

newsworthiness issue be determined in its favor) because Gawker has not identified any alleged 

discovery violation by Plaintiff that goes to those issues.  (For that matter, Gawker does not 

identify any alleged discovery violation by Plaintiff that goes to any of the elements of any of 

Plaintiff’s causes of action.) 
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Moreover, Gawker’s laundry list of allegations does not identify any actual violations of 

Plaintiff’s discovery obligations.  Instead, Gawker’s complains that:  

(1) Plaintiff supposedly should have interposed his law enforcement privilege objection 

to Gawker’s initial round of discovery asking for communications relating generically to the 

“Sex Video,” rather than to Gawker’s second round of discovery asking specifically for law 

enforcement communications.  Gawker makes this argument even though this issue has now 

been fully litigated and Gawker has received all of the information it requested, including all of 

the information regarding the FBI investigation.  

(2) Plaintiff redacted a few irrelevant words, and the three digit prefix from telephone 

numbers of people who are neither parties nor witnesses to this case and instead have no 

involvement whatsoever in the claims, defenses or facts relating to this case.  Plaintiff properly 

filed a Motion for Protective Order as to those redactions.  

(3) Plaintiff initially estimated that the date of the sexual encounters with Ms. Clem was 

“in or about 2006,” later estimated that the date was “in or about 2008,” and shortly 

thereafter—months before Mr. Bollea’s deposition or the deposition of Bubba Clem—Plaintiff 

was able to deduce that the encounters occurred in approximately late Spring/early Summer 

2007.  Like Gawker, Plaintiff would have much preferred to have the information earlier rather 

than later, but the earlier estimations did not prejudice Gawker in any way, because the earlier 

estimations were later clarified, and Gawker had that information months before taking any 

depositions at all in this case.   

(4) Plaintiff and his counsel allegedly made incomplete statements about the number of 

sex videos that exist.  This is a false argument by Gawker; Mr. Bollea and his counsel do not 

have any personal knowledge that more than one sex video exists (the video produced by 
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Gawker from which it derived the one minute, forty-one second highlight reel that it played on 

the Internet for six months and allowed more than five million people to view.  Gawker makes 

much of a letter from an Assistant U.S. Attorney that lists three videos, two of which are dated 

the same day (thus, they could be copies of the same video) and a third that has no date (and 

could be a third copy of the same video).  The truth, however, is that the issue is irrelevant to this 

case because Gawker only published content from the one single video that the parties have ever 

possessed and know exists.  Mr. Bollea makes no claims in this action regarding videos other 

than the one video published by Gawker, because that is the video that caused his damages, even 

if a second or third video exists—which has yet to be established.   

None of Gawker’s arguments warrant the imposition of any discovery sanctions 

whatsoever. 

Finally, even if the Special Discovery Magistrate agrees that any of Gawker’s claims 

constitute sanctionable conduct (which Mr. Bollea strenuously opposes), well established law 

provides that any such sanctions must be precisely tailored to fit the claimed violation.  Here, 

the violations asserted by Gawker do not come close to the level necessary to dismiss this action 

or to strip Plaintiff of his due process right to pursue his claims.  Further, the evidentiary 

sanctions sought by Gawker are outrageous.  Gawker asks that it be allowed to call Plaintiff a 

racist in front of the jury, based on an alleged “summary,” written by an unknown person and 

sent by an extortionist, of an alleged video that no one in this case has ever seen, and that is 

irrelevant to this case because any such video was not posted by Gawker.  Moreover, it has yet to 
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be established that Plaintiff made any of the statements alleged, even if such statements were 

relevant—which they most certainly are not.1   

Plaintiff’s position has been consistent from the outset:  this case should be tried on the 

merits.  Gawker’s actions invaded his privacy and caused him significant harm.  Gawker, 

however, wants this case to be about anything other than the merits—it wants to argue about 

other alleged sex videos, about FBI investigations of an unrelated extortion attempt, about 

alleged racially offensive hearsay, and other completely collateral matters.  The sideshows 

should be put to an end, and the case should proceed to a trial on the merits.  Gawker’s motion 

should be denied in its entirety. 

II. GAWKER WAIVED ITS REPLY ARGUMENTS AND MATERIALS BY 

INTENTIONALLY WITHHOLDING THEM FROM THE MOTION PAPERS. 

 It is well-established that new evidence and arguments may not be submitted for the first 

time on reply.  Department of Highway Safety & Motor Vehicles v. Dellacava, 100 So.3d 234, 

236 (Fla. 5th DCA 2012) (holding that it is a due process violation to consider arguments raised 

for first time in a reply brief); J.A.B. Enterprises v. Gibbons, 596 So.2d 1247, 1250 (Fla. 4th 

DCA 1992) (holding that an argument raised for first time in reply is deemed abandoned).  

Gawker has broken this rule in the past; Plaintiff has objected; and Gawker has broken it again in 

the instant motion for sanctions.  The Magistrate should no longer tolerate such tactics, and 

                                                           
1 At most, if the Special Discovery Magistrate finds a discovery violation, the appropriate 
response is a modest monetary sanction.  For instance, if Plaintiff should have further objected to 
Gawker’s initial discovery request on the basis of the law enforcement privilege, the cost to 
Gawker of serving a second, more specific discovery request could form the basis for a modest 
monetary sanction.  Similarly, a modest monetary sanction to compensate Gawker for some 
attorney time relating to fixing the precise (though ultimately irrelevant) dates of the sexual 
encounters between Plaintiff and Ms. Clem could be commensurate with that violation, if one is 
found. 
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should rule that the materials and arguments in the reply, which were not raised in or attached to 

the motion papers, are waived. 

 Gawker submitted none of the evidence contained in its dossier of alleged discovery 

violations at the time it filed its moving papers.  Instead, Gawker waited until after Plaintiff filed 

his opposition to sandbag Plaintiff (and the Magistrate) with 33 new exhibits, 70 paragraphs and 

countless subparagraphs of brand new argument.  By waiting to unload these materials and 

arguments until ten days after Mr. Bollea’s opposition papers were filed, Gawker obviously 

intended to deny him an opportunity to respond to the evidence before the hearing, and to get a 

free preview of Plaintiff’s opposing arguments before filing its evidence and arguments for the 

first time.  Such conduct is contemptible, and a clear violation of the rules.  It is especially 

improper in a proceeding in which Gawker seeks a judicial ruling stripping Mr. Bollea of his 

fundamental due process right to seek redress for his claims.  In bringing such a motion, Gawker 

should want to follow every rule that applies, rather than flagrantly violate them.  

 Gawker presumably will seek to argue, either at the hearing or in yet another unpermitted 

filing to the Magistrate on this same motion (or both), that the only remedy available to Mr. 

Bollea for Gawker’s sandbagging tactics is to allow him an opportunity to file a response to the 

reply papers.  Mr. Bollea respectfully submits this would be an unacceptable remedy to address 

Gawker’s ongoing and repeated violation of the rules.  If every litigant were allowed to file new 

evidence and arguments after the opposition has been filed, all litigants would withhold their 

evidence and detailed arguments until their reply papers, knowing that the worst that could 

happen from such tactics would be the possibility of a response brief.  Instead, the only proper 

remedy to address Gawker’s continued sandbagging of Mr. Bollea in its motion practice is for 

the Court to disregard the new materials and arguments submitted by Gawker in its “reply,” 
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because those materials and arguments could and should have been submitted with Gawker’s 

moving papers. 

III. GAWKER HAS NOT ESTABLISHED ANY DISCOVERY VIOLATIONS. 

 If Gawker’s evidentiary submission is considered at all, it fails to establish any actual 

discovery violations.  Gawker’s arguments are taken in turn: 

A. Gawker alleges that Plaintiff failed to identify that there may have been three videos. 

 Response:   

1. Only one video—the video produced by Gawker in discovery, and from which 

Gawker drew the one minute and forty-one seconds of “highlights” from the sexual encounter 

that it posted on its website, and which gave rise to this lawsuit—has actually been confirmed to 

exist.  The documents created by an unknown extortionist purporting that there might possibly be 

as many as three different videos, are unauthenticated, lack foundation, are unreliable, and are 

hearsay.  No party in this action is aware of any more than one video, and the only identifiable 

witness with actual knowledge—Bubba Clem, who solely created the video—testified under oath 

that, to his knowledge, there exists only one sex video, and not more.  Harder Aff., Ex. A (Bubba 

Clem Depo. Tr. 322:1–324:7).  Moreover, the letter Gawker refers to from the Assistant U.S. 

Attorney makes reference to three discs, but they could be three copies of the same sex video:  

two discs purportedly bear the same exact date, and one bears no date at all.  Conf. Statement Ex. 

8.  Thus, there is no basis whatsoever for Gawker to “charge” Plaintiff or his counsel with 

“knowledge” of the purported existence of three videos.   

2. Importantly, whether there exist three videos, two videos, or one video, is 

irrelevant to the merits of this case.  Gawker possessed only one video, edited it into a one 

minute and forty-one second highlight reel, and posted it to the Internet for six months, where 
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millions of people viewed it.  (Plaintiff and his counsel possess only that video—and did not 

possess it until after it was produced by Gawker in discovery.)  Plaintiff’s claims pertain 

exclusively to that one video, and it has no bearing on the case whether a second (unpublished) 

or even a third (unpublished) video exists.  Either way, it would not change the fact that Gawker 

posted footage of Mr. Bollea naked and having sex in a private bedroom, where he had an 

expectation of privacy, and when he never knew about, nor consented to, either the taking of the 

footage or its publication.  Nothing in the unauthenticated, hearsay documents cited by Gawker 

purports to support any of Gawker’s defenses, such as its “newsworthy” defense, or its claim that 

Mr. Bollea’s privacy supposedly was not invaded; Gawker does not even attempt to make such a 

contention.  Nor does Gawker claim that the delay in its receipt of these unauthenticated, hearsay 

documents caused it any prejudice whatsoever in this case.  How could it?  The documents are 

inadmissible, pertain to irrelevant issues, are highly prejudicial, and do not support or come 

anywhere close to supporting any of Gawker’s defenses, or for that matter any of Mr. Bollea’s 

claims against Gawker. 

3. Gawker’s contention that Plaintiff made inaccurate interrogatory responses on this 

topic is wrong.  The one and only recording that Plaintiff knew about, and could verify under 

oath, is the one video that Gawker possessed, produced in this lawsuit, and edited to a one 

minute, forty-one second sex video, which it posted on its website.  The law enforcement 

documents to which Gawker refers do not establish that there were three different videos.  

Perhaps there were three copies of the same video.  Perhaps three different videos.  Law 

enforcement knows the contents.  Mr. Bollea and his counsel do not.  Those recordings have 

been held by the government, not Mr. Bollea or his counsel, who never had, and do not now 

have, any of these recordings.  
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4. Plaintiff’s counsel’s statement, “if there happens to be more video,” is not a false 

statement.  It was made in Court during a conversation where Gawker’s counsel claimed that 

there were or might be more than one video.  Harder Aff., Ex. B.  Plaintiff’s counsel did not 

know the true number of videos, and was discussing with the Court how the Court and the parties 

should treat any such new video or videos if they exist and were ever produced.  None have been 

produced.  Id.  It may well be the case that none exist.  Plaintiff and his counsel do not know.  

Moreover, this statement cannot possibly be the basis of any discovery sanction.  Chmura v. Sam 

Rodgers Properties, Inc., 2 So.3d 984, 987 (Fla. 2nd DCA 2008) (holding that sanctions are only 

appropriate where a party has been instructed by the court to comply with a discovery request 

and has refused to do so).   

5. Mr. Bollea’s statements at deposition were not false—there is no evidence that he 

had any idea which acts were filmed or not filmed.  His testimony confirms that he did not know 

about any security cameras in Bubba Clem’s house.  Harder Aff., Ex. C (Bollea Depo. Tr. at 

258:5–21).  Further, Plaintiff has personal knowledge of only one video—the one that Gawker 

published on its website.  He has never even seen that video, nor has he seen or possessed any 

other sex videos depicting him and Heather Clem. 

6. Even if a discovery response or deposition answer is later proven to be inaccurate, 

that is not a basis for sanctions.  It is only where discovery is not provided in violation of a court 

order that a sanction may be ordered.  Chmura, 2 So.3d at 987 (“Where a party has never been 

instructed by the court to comply with any discovery request, sanctions for noncompliance are 

inappropriate.”) (quoting Thomas v. Chase Manhattan Bank, 875 So.2d 758, 760 (Fla. 4th DCA 

2004)).  Here, Mr. Bollea has not been found to have provided an inaccurate discovery response 
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or deposition answer, and even if one is determined to exist, he certainly did not violate any 

court order in doing so. 

7. The discovery order that Gawker contends was violated—initially made orally on 

October 29, 2013, and subsequently memorialized in writing on February 26, 2014—did not 

order Mr. Bollea to answer the specific interrogatories to which Gawker contends he did not 

sufficiently respond.  Rather, it granted Plaintiff’s motion to limit discovery of his private sex 

life, his medical history and his finances.  Because there was no specific order, there was no 

violation, and thus it would violate due process to impose a sanction.  See Surf-Tech Intern., Inc. 

v. Rutter, 785 So.2d 1280, 1282 (Fla. 5th DCA 2001) (holding that the court may not dismiss the 

complaint where the discovery order that was violated was vague and “subject to 

interpretation”). 

B. Gawker alleges that Plaintiff misstated the date of the sexual encounters. 

 Response: 

1. At the time of the filing of the initial complaint, as well as the amended complaint 

(and initial discovery responses served shortly after the amended complaint), Plaintiff was 

unsure about the date of his sexual encounters with Heather Clem.  He did not have any 

documents contemporaneous with the encounters; the encounters had occurred several years 

prior to the publication of the sex video by Gawker and the filing of the complaint; and Mr. 

Bollea testified at deposition that his memory is poor when it comes to names (he refers to 

people as “Brother”) and also dates – he has trouble recalling when things happened in the past.  

Plaintiff’s initial complaint, filed only a few days after the sex video was published by Gawker, 

alleged that the sexual encounters occurred “in or about 2006.”  Am. Compl. ¶1.  Subsequently, 

he believed that the encounters occurred in our about 2008, rather than 2006, and thus his 
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responses to initial discovery identified the dates as “in or about 2008.”  Conf. Statement Ex. 12.  

Shortly thereafter, Mr. Bollea, with the aid of his counsel, was able to piece together past events 

in his life in 2006, 2007 and 2008, including where the Heather Clem encounters fell within the 

timeline of other events, and further clarified that the encounters occurred “in or about late 

Spring/early Summer 2007.”  Conf. Statement Ex. 17.  These discovery responses were provided 

before Gawker took any depositions in this case, in particular, the depositions of Mr. Bollea and 

Bubba Clem. 

2. Gawker has suffered no prejudice whatsoever from the fact that Mr. Bollea 

provided certain time estimates initially, and later provided more accurate time estimates of the 

sexual encounters.  First, Gawker had the more specific time estimates before it began to take 

depositions, and Gawker then proceeded to ask both Mr. Clem and Mr. Bollea detailed questions 

regarding the sexual encounters at their respective depositions.   See, e.g., Harder Aff., Ex. D 

(Bollea Depo. Tr. at 269:1–15 (confirming dates of encounters); 273:19–22 (answering questions 

regarding how the encounters began), 282:12–14 (answering questions regarding Bubba Clem’s 

knowledge of the encounters), 290:22–291:11 (describing encounter with Heather Clem at radio 

station)).  Gawker points out in its reply that it obtained the documents from the law enforcement 

investigation which, while hearsay, do corroborate Mr. Bollea’s amended discovery responses, 

and subsequent deposition testimony, regarding the dates of the encounters.   

 Second, despite Gawker’s statement that the dates of the encounters are “a key fact,” 

Gawker does not identify a single issue in this lawsuit that turns on the date of the sexual 

encounters.  Conf. Statement ¶34.  Gawker’s violation of Mr. Bollea’s privacy and other rights is 

the same whether the encounters occurred in 2006, 2007 or 2008.  Gawker’s “newsworthiness” 

defense is exactly the same.  Moreover, the statute of limitations (the only “issue” Gawker 
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identifies) runs from the date of Gawker’s publication in October 2012, not from the date of 

any encounter. 

 In light of the total lack of prejudice to Gawker, including the fact that Mr. Bollea did not 

engage in any discovery violation based on the foregoing, there is no basis for any sanction.  Mr. 

Bollea violated no court order.  Even if he served an incorrect discovery response (which Mr. 

Bollea disputes), any such conduct is not cause for a discovery sanction.  Cooper v. Lewis, 719 

So.2d 944, 945 (Fla. 5th DCA 1998) (“This record simply does not indicate that the doctor was 

attempting to obfuscate the requested data. . . .  At least before imposing such sanctions, the trial 

court should find that someone is in contempt of court or has violated an appropriate court 

order.”). 

C. Gawker alleges that Plaintiff suppressed evidence of racially offensive language and that 

Bubba Clem’s alleged “retirement” comment was about that subject matter and not the 

sex video. 

 Response: 

 Plaintiff has properly brought a motion for protective order on this issue.  The issue will 

be determined pursuant to that motion.  To summarize the arguments in the motion for protective 

order: 

1. The alleged use of offensive language by Plaintiff has nothing whatsoever to do 

with this case.  The Special Discovery Magistrate already made this ruling at Bubba Clem’s 

deposition, and that ruling was correct.  Gawker’s publication of the sex video did not include 

any such alleged offensive language, and the claims against Gawker regarding its invasion of 

Plaintiff’s privacy and other rights, and its defenses including “newsworthiness,” have nothing 

whatsoever to do with the allegations of alleged use of offensive language in a supposed 
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different video recording that none of the parties has even seen or possessed, and might not even 

exist.  The fact that a document written by an unidentified extortionist exists, and that an 

unauthenticated hearsay summary (written for the purpose of extorting Plaintiff for money) 

contends that another video exists, and that Plaintiff supposedly used offensive language on it, 

does not mean that such language was ever used, or that it is in any way relevant to Plaintiff’s 

claims in this lawsuit, and it certainly does not form a basis for Gawker’s request for onerous 

sanctions.  Plaintiff produced the materials when ordered to do so, and properly filed a motion 

for protective order relating to the irrelevant offensive language in the unauthenticated hearsay 

documents, consistent with the Magistrate’s prior ruling. 

2. Gawker has not shown why it matters to this case whether Bubba Clem’s alleged 

comment about supposedly “getting rich”—an alleged statement that was reported by other news 

media organizations (not Gawker) in Spring 2012, and that did not appear on the sex video 

obtained by Gawker, concerned sex or race.  This is because it does not matter. 

3. Gawker is seeking dismissal of this entire action, because of an alleged delay in 

producing an unauthenticated, hearsay document that will never be admitted at trial and will not 

lead to any admissible evidence.  Gawker characterizes the document as a “transcript,” but it 

clearly is not that at all—it is a document written by an unknown person who was in the process 

of attempting to extort Plaintiff for money by claiming that an alleged video existed of Plaintiff 

allegedly having sex with Heather Clem and allegedly making offensive statements. 

4. The FBI expressly instructed Plaintiff’s counsel not to disclose any aspect of the 

investigation, and the unauthenticated hearsay document is irrelevant to this case because the sex 

video that Gawker posted (and also the long version that Gawker produced in discovery) does 
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not contain the alleged offensive language or any alleged statement by Bubba Clem relating to 

“getting rich.” 

5. Gawker has suffered no prejudice whatsoever from any alleged delay in discovery 

with respect to the foregoing matters.   

D. Gawker alleges that Plaintiff’s personal participation in the FBI investigation regarding 

an unrelated extortionist is somehow grounds for sanctions. 

 Response: 

1. Not a single issue in this case turns on whether Plaintiff personally participated in 

the FBI’s investigation of an unrelated extortionist.  It does not lessen Gawker’s invasion of 

Plaintiff’s privacy; it does not make the sex video published by Gawker “newsworthy,” or 

otherwise affect any of the parties’ claims or defenses.  Moreover, it does not matter who 

provided the video to Gawker in the first place.  It was not Mr. Bollea, and there is not a single 

piece of evidence that even suggests Mr. Bollea had anything to do with Gawker’s procurement 

of the video. 

2. There is no significance to Gawker’s discovery of this fact.  And there is no 

prejudice whatsoever to Gawker as a result of having discovered Plaintiff’s participation when it 

did, rather than earlier in the litigation. 

3. The FBI expressly instructed Plaintiff and his counsel not to disclose the FBI 

investigation.  Houston Aff. ¶¶4–5.  Gawker later obtained a letter from the Assistant U.S. 

Attorney stating that, to her knowledge, any such instruction by the FBI was not in effect, from 

the point of view of the U.S. Attorney’s Office.  Conf. Statement Ex. 28.  That letter was sent 

after the discovery at issue was provided.  Id. 
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4. Plaintiff properly asserted privileges with respect to these communications, 

including the law enforcement privilege.  When those privilege assertions were overruled, 

Plaintiff promptly produced the communications.  Plaintiff properly litigated his privilege claim 

and then turned over the information when he did not prevail. 

5. Plaintiff’s deposition responses were not false, as Gawker contends.  He was 

asked about a report that a sex video was being shopped to media outlets, and he had no 

knowledge of that fact.  Harder Aff., Ex. E (Bollea Depo. Tr. 343:17–344:8).  An attempted 

extortion is not the same thing as “shopping” a video to media outlets.  Further, Plaintiff asserted 

the attorney-client and law enforcement privileges as to his communications with the FBI.  

Gawker never brought a motion to compel and never obtained a court order requiring his 

testimony on this issue. 

6. In any event, even if Plaintiff did give an inaccurate deposition answer (which has 

not been demonstrated, and Plaintiff denies), such an occurrence is not a violation of a court 

order and is not sanctionable.  Chmura, 2 So.3d at 987 (“Where a party has never been instructed 

by the court to comply with any discovery request, sanctions for noncompliance are 

inappropriate.”), quoting Thomas v. Chase Manhattan Bank, 875 So.2d 758, 760 (Fla. 4th DCA 

2004); Cooper, 719 So. 2d at 945 (“This record simply does not indicate that the doctor was 

attempting to obfuscate the requested data.  The fact that the doctor’s staff asserted the other 

patients’ right of privacy concerning delivery of copies of their IMEs does not constitute such a 

showing.  At least before imposing such sanctions, the trial court should find that someone is in 

contempt of court or has violated an appropriate court order.”). 

7. If every time a party answered a question at a deposition that the other party 

believed was inaccurate resulted in a motion for terminating sanctions, the courts would be 
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clogged with motions for terminating sanctions.  This is why the law and the court rules do not 

provide for the relief that Gawker is seeking here, even if Gawker was able to establish the 

factual basis for its requested relief—which is not the case as a threshold matter.  

E. Gawker argues that Plaintiff did not produce all documents relating to his media 

appearances. 

 Response: 

1. Once again, Gawker does not identify a court order that Plaintiff has violated, in 

order to justify its request for sanctions.  The facts are as follows:  Gawker served a subpoena to 

Plaintiff’s publicist in New York who was not involved in the scheduling of his October 2012 

media appearances, and therefore does not possess any documents relating to those matters.  

(These facts have been explained to Gawker countless times, but it continues in its conduct, 

undeterred.)  In response to Gawker’s false claims that Plaintiff supposedly organized the media 

tour as a result of the Gawker sex video being published, Plaintiff’s counsel voluntarily obtained 

from TNA Wrestling Plaintiff’s October 2012 media tour itinerary.  Harder Aff., Ex. J.  TNA 

Wrestling scheduled these media appearances using its in-house media department.  The purpose 

of the media tour was to promote an October 2012 TNA pay-per-view wrestling event.  Id.  The 

media itinerary, obtained by Plaintiff’s counsel, was produced to Gawker’s counsel before 

Plaintiff’s deposition.  Those documents are dated prior to Gawker’s publication of the sex 

video, thus showing that the entire media tour (including appearances on the Howard Stern radio 

show and the Today show) was scheduled by TNA Wrestling before Gawker posted the sex 

video.  Id.   

 In response to Gawker’s New York subpoena, Plaintiff’s publicist produced her non-

privileged documents that she possessed, which pertained to the press release and press 
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conference contemporaneous with the filing of this lawsuit, but the publicist asserted a privilege 

objection as to her communications with Plaintiff’s counsel relating to the filing of this lawsuit 

and press issues regarding same.  Gawker filed a motion to compel against the publicist in the 

New York state courts, and that privilege issue is currently being litigated in that state.  Gawker 

chose to sue the publicist in New York, rather than litigate the same issue before the Special 

Discovery Magistrate in this Court with a motion to compel against Plaintiff.  Having made that 

election, Gawker cannot now claim that Plaintiff (who is not a party to the New York litigation) 

has violated any court order, or that a discovery sanction should be imposed against him.  The 

New York state court issues are currently pending before an appellate division of the trial court 

in that jurisdiction.   

2. Gawker has not shown any prejudice whatsoever in connection with its arguments 

relating to media documents.  Gawker received Plaintiff’s October 2012 media itinerary before 

his deposition, and questioned him in detail at his deposition regarding those issues.  Harder Aff., 

Ex. F (Bollea Depo. Tr. 389:1–412:25). 

3. None of the media appearance documents has anything to do with the merits of 

this case, except for the fact that they confirm that Plaintiff’s media appearances in October 2012 

were scheduled before Gawker published the sex video, and thus were not (as Gawker has 

falsely claimed in this lawsuit) organized in an effort to supposedly capitalize off of the publicity 

of Gawker’s publication of the sex tape.  On the contrary, Mr. Bollea testified clearly that he was 

“not going to hide” from the sex tape issue, and instead proceeded with the pre-scheduled media 

appearances to promote the TNA pay-per-view event and, in the process, had to “face” the media 

questions that he did not want to answer regarding the sex tape.  Harder Aff., Ex. G (Bollea 

Depo. Tr. 415:12–20). 
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4. The content of Plaintiff’s media appearances is publicly available and, at his 

deposition, Gawker extensively questioned Plaintiff about his public statements about sex and 

his personal life.  Harder Aff., Ex. H (Bollea Depo. Tr. 34:1–35:24 (testimony regarding his 

autobiography “My Life Outside the Ring;” 460:7–468:23 (eight pages of testimony regarding 

Plaintiff’s comments about sex on the Howard Stern Show); 602:7–604:14 (testimony regarding 

comments about sex made in 2006 on Bubba Clem’s radio show)). 

5. Gawker’s extensive accusations that it supposedly received these documents late 

is simply not accurate.  Gawker received the October 2012 media tour itinerary promptly after 

Plaintiff’s counsel obtained them from TNA Wrestling, and it received the publicist’s non-

privileged documents promptly after serving its New York subpoena.  

6. Gawker does not cite a single portion of any of these documents that is actually 

relevant to any issues in this case.  If there was anything in those documents that Gawker could 

use to substantiate its defenses, Gawker presumably would have cited to them, and explained its 

position, in its extensive “reply” papers. 

7. There is no evidence that Plaintiff suppressed any evidence, as Gawker recklessly 

alleges.  At his deposition, Plaintiff testified extensively about his media appearances, and stated 

under oath that he did not recall deleting any relevant text messages on that topic.  Harder Aff., 

Exhibit I (Bollea Depo. Tr. at 93:20–94:3, 95:5–12, 389:13–401:16, 412:8–416:20 and 443:7–

444:22). 

8. The October 29, 2013, and February 26, 2014, orders did not specifically require 

any further response; rather, they granted Plaintiff’s motion to limit discovery.  Imposing a 

sanction based upon a non-specific order would violate due process.  Ross Dress for Less 

Virginia, Inc. v. Castro, 134 So. 3d 511, 523 (Fla. 5th DCA 2014) (“It is well established that a 
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party cannot be sanctioned for contempt for violating a court directive or order which is not clear 

and definite as to how a party is to comply with the court’s command.”).  

9. Gawker has shown no prejudice whatsoever regarding its allegations relating to 

media documents. 

F. Gawker alleges that Plaintiff did not produce his telephone records. 

 Response: 

1. Gawker seeks sanctions because Plaintiff is attempting to protect the privacy 

rights of uninvolved third parties.  Plaintiff has appropriately moved for a protective order on the 

issue of redacting the three digit prefix from third parties’ telephone numbers.  If he does not 

prevail, the redacted digits will be produced.   

2. Gawker has shown no prejudice whatsoever in having not received the three digit 

prefixes of uninvolved third parties’ telephone numbers.  Gawker has not articulated what 

evidence will be revealed by the disclosure of the three digits.  Gawker certainly has not stated 

that any of the disclosed phone numbers (with prefixes redacted) match to any party or third 

party witness in this case.  Gawker has not made any argument regarding how the redacted 

prefixes could possibly affect the invasion of privacy and “newsworthiness” arguments that are 

at the core of this case.  Further, there is no trial date and, even if this evidence ultimately is 

ruled discoverable, and produced, Gawker has not shown that any delay will harm it in any way 

whatsoever. 

3. The assertion that the Special Discovery Magistrate rejected Plaintiff’s argument 

regarding third party privacy is not a basis for a discovery sanction.  The issue in the earlier 

ruling was whether the documents were discoverable at all, not whether they could be redacted. 
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IV. THE SANCTIONS SOUGHT BY GAWKER ARE UNWARRANTED. 

 As noted in Plaintiff’s earlier opposition, it is black letter law that any discovery 

sanctions must be tied directly to the violations that are proven.  “[T]he severity of the sanction 

must be commensurate with the violation.”  Ferrante v. Waters, 383 So.2d 749, 750 (Fla. 4th 

DCA 1980).  Plaintiff submits that Gawker has not proven a single violation.  But even if the 

Magistrate determines there to have been a violation, Gawker has alleged, at most, that there was 

some delay in its receipt of certain documents that do not concern the relevant issues in this case.  

None of the alleged discovery issues concern any of the matters pertinent to Plaintiff’s claims or 

Gawker’s defenses.  None of them address whether Gawker’s publication of the sex video was 

“newsworthy” or whether Gawker had a First Amendment right to post it.  Thus, the entire 

motion is a sideshow. 

 Gawker tacitly admits this.  It does not seek an evidentiary sanction that an aspect of 

“newsworthiness” be decided in its favor, which Gawker surely would do if it had any credible 

proof that Plaintiff suppressed evidence relevant to its “newsworthiness” defense.  Instead, the 

only specific evidentiary sanction that Gawker requests is a ridiculous one:  that Gawker be 

permitted to introduce to the jury unauthenticated, irrelevant, highly prejudicial, hearsay 

evidence of Plaintiff’s alleged use of offensive language relating to race, without objection.  This 

is not a proper sanction at all, on many levels.  First, no legal authority supports Gawker’s 

position that permitting a defendant to poison the jury with prejudicial, inadmissible “evidence” 

is a proper sanction for a discovery violation.  Gawker’s motion and reply certainly do not cite to 

any legal authority for such a proposition.  Second, there is no competent evidence that any such 

offensive language was ever used, even if the law permitted the requested sanction (which it does 

not), and even if such language was used, it is not relevant to the claims and defenses in this 
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lawsuit because the Gawker sex video contained no such language, nor any other video that the 

parties have ever seen or possessed.   

 Gawker does not identify any other specific sanctions for an obvious reason—because it 

has not shown a single instance where it has been denied a piece of evidence that it can actually 

use at trial to advance its contentions, or rebut Plaintiff’s contentions. 

 As stated in Plaintiff’s earlier opposition, Gawker’s requested dismissal sanction is a 

matter of due process, and reserved for only the most serious violations of the discovery 

process—i.e., where a party wilfully fails to respond to essential discovery despite court orders.  

Surf-Tech Intern., Inc., 785 So.2d at 1283 (there can be no dismissal sanction absent “willful 

failure to comply or extensive prejudice to the opposition”); Killstein v. Enclave Resort, Inc., 715 

So.2d 1165, 1169 (Fla. 5th DCA 1998) (there can be no dismissal sanction where violation was 

in the nature of “information is trickling in slowly”).   

 Before dismissing a case as a discovery sanction, the court is required to make explicit 

findings on six factors:   

“1) whether the attorney’s disobedience was willful, deliberate, or contumacious, rather 

than an act of neglect or inexperience;  

2) whether the attorney has been previously sanctioned;  

3) whether the client was personally involved in the act of disobedience;  

4) whether the delay prejudiced the opposing party through undue expense, loss of 

evidence, or in some other fashion;  

5) whether the attorney offered reasonable justification for noncompliance; and  

6) whether the delay created significant problems of judicial administration.”   
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Buroz-Henriquez v. De Buroz, 19 So.3d 1140, 1141 (Fla. 3d DCA 2009), citing Kozel v. 

Ostendorf, 629 So.2d 817, 818 (Fla. 1993).  Here, none of these factors are present.  Thus, there 

is no basis for a dismissal sanction to even be requested, let alone imposed.   

 As to factor #1: there is no evidence of a willful violation as opposed to an act of neglect.   

 As to factor #2:  there have been no previous sanctions on any counsel in this action. 

 As to factor #3:  Plaintiff was not personally involved in any act of disobedience.  

Plaintiff was present at his two-day deposition and the Magistrate personally observed that he 

was forthcoming with all information requested, except as to matters where his counsel’s 

objections were sustained. 

 As to factor #4:  Gawker has not shown any prejudice. 

 As to factor #5:  Plaintiff’s counsel have made an appropriate showing. 

 As to factor #6: there has been no showing that any delay has caused “significant 

problems of judicial administration.”  Accordingly, Gawker’s request for a dismissal of the case, 

and with it the denial of Plaintiff’s right to due process, is an unsubstantiated and outrageous 

overreach. 

 Likewise, an evidentiary sanction is not appropriate where the only alleged violations 

concern collateral issues.  If the  Magistrate finds that a violation occurred (a finding that 

Plaintiff strongly opposes), the only sanction that possibly could be commensurate would be a 

modest monetary sanction (and even that sanction Plaintiff strongly opposes).  For instance, 

Gawker might have a colorable claim that it should be reimbursed for the attorney’s fees 

required to serve a second round of more specific discovery, because Plaintiff’s responses 

supposedly were not sufficiently specific, or for its attorney time related to Plaintiff’s  initial time 

estimates of the dates of his sexual encounters with Heather Clem, if those initial estimates 
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caused Gawker to incur attorney’s fees separate and apart from what it otherwise would have 

incurred had the initial time estimates been more specific. 

 Any more severe sanction would interfere with Plaintiff’s due process right to bring his 

claims to trial.  “[D]iscovery rules should not be employed to shut out parties from their day 

in court.  In Florida, access to the courts is guaranteed by our state constitution.  The 

protection of this constitutional right is no doubt a major factor operating in the resolution of 

cases such as this.”  Killstein, 715 So.2d at 1168 (emphasis added).   

 All Plaintiff has ever asked for is a trial of his claims on the merits.  Gawker seeks, at any 

cost, to avoid being held to account for its invasion of Plaintiff’s privacy, before a Florida jury.  

It is time to bring this case to trial, and for a jury to determine the parties’ claims and defenses.   

V. CONCLUSION 

For the foregoing reasons and those stated in Plaintiff’s opposition papers, Defendants’ 

motion should be denied in its entirety; monetary sanctions should be imposed against Gawker to 

reimburse Mr. Bollea for the legal costs to oppose this motion.  If any discovery violation is 

demonstrated, Gawker at most should receive a modest monetary sanction commensurate with 

the alleged violation. 

DATED: June 17, 2014   /s/ Charles J. Harder              
Charles J. Harder, Esq. 
PHV No. 102333 
HARDER MIRELL & ABRAMS LLP 
1925 Century Park East, Suite 800 
Los Angeles, CA  90067 
Tel: (424) 203-1600 
Fax: (424) 203-1601 
Email: charder@hmafirm.com 
 
-and- 
 

      Kenneth G. Turkel, Esq. 
      Florida Bar No. 867233 
      Christina K. Ramirez, Esq. 
      Florida Bar No. 954497 

mailto:charder@hmafirm.com
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      BAJO CUVA COHEN & TURKEL, P.A. 
      100 North Tampa Street, Suite 1900 
      Tampa, Florida 33602 
      Tel:  (813) 443-2199  
      Fax: (813) 443-2193 
      Email: kturkel@bajocuva.com  
      Email:  cramirez@bajocuva.com 

 
Counsel for Plaintiff
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Gregg D. Thomas, Esquire
Rachel E. Fugate, Esquire
Thomas & LoCicero PL
601 S. Boulevard
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gthomas@tlolawfirm.com
rfugate@tlolawfirm.com
kbrown@tlolawfirm.com
Counsel for Gawker Defendants

David R. Houston, Esquire
Law Office of David R. Houston
432 Court Street
Reno, NV 89501
dhouston@houstonatlaw.com

Seth D. Berlin, Esquire
Paul J. Safier, Esquire
Alia L. Smith, Esquire
Levine Sullivan Koch & Schulz, LLP
1899 L. Street, NW, Suite 200
Washington, DC 20036
sberlin@lskslaw.com
psafier@lskslaw.com
asmith@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants

Julie B. Ehrlich, Esquire
Levine Sullivan Koch & Schultz, LLP
321 West 44th Street, Suite 1000
New York, NY  10036
jehrlich@lskslaw.com
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Gawker Defendants
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Levine Sullivan Koch & Schultz, LLP
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT 
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TERRY GENE BOLLEA professionally 
known as HULK HOGAN, 
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HEATHER CLEM; GAWKER MEDIA, LLC 
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GAWKER MEDIA, 
 
                             Defendants. 

______________________________________/ 

 

 

 

Case No. 12012447CI-011 

 

 

AFFIDAVIT OF CHARLES J. HARDER 
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CHARLES J. HARDER, Esq. being duly sworn, deposes and says:  

1. I am a resident of Los Angeles, California over the age of 18 years. I am an 

attorney duly licensed to practice before all courts of the State of California, among other courts.  

I am a partner at the law firm Harder Mirell & Abrams LLP, counsel (admitted pro hac vice) for 

Plaintiff Terry Gene Bollea, professionally known as Hulk Hogan.  The statements made herein 

are based on my personal knowledge.  
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2. Attached hereto as Exhibit A is a true copy of excerpts from the transcript of the 

deposition of non-party Bubba Clem, which took place on March 3, 2014.    

3. Attached hereto as Exhibit B is a true copy of excerpts from the transcript of the 

discovery hearing held before Judge Campbell on January 17, 2014.    

4. Attached hereto as Exhibits C through I are true copies of excerpts from the 

transcript of the deposition of Plaintiff Terry Gene Bollea, which took place over two days on 

March 6 and 7, 2014.  Certain of the transcript excerpts have been designated 

“CONFIDENTIAL” pursuant to the parties’ Protective Order.    

5. Attached hereto as Exhibit J is a true copy of documents Bates stamped 

BOLLEA 001060–BOLLEA 001067, which were obtained from TNA Wrestling and provided to 

Gawker’s counsel as a courtesy and not in response to any formal request by any party to this 

litigation.  
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From: Jules Wortman [mailto: @tnawrestling.com]
Sent: Wednesday, October 03, 2012 9:54 AM
To: Terry Bollea
Cc: @wortmanworks.com; Bruce Prichard; Chris Thomas; Bob Ryder
Subject: NYC ITIN - Oct. 8-10

Jules Wortman
Vice President of Public Relations
TNA Entertainment, LLC
209 10th Ave. South, Suite 302
Nashville, TN 37203

@tnawrestling.com
.5557
.5202 d
.9985 c

www.impactwrestling.com

LIVE! Thursday nights on SPIKE TV - 8:00 pm ET

BOLLEA 001060
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BOUND FOR GLORY – GO HOME TOUR
October 8-10

ACCOMMODATIONS:

Le Parker Meridian
119 W. 56th Street
New York NY 10019

Jules and Terry and Jennifer to arrive in NYC on October 8th

PROMOTE: BFG TUNE IN, SPIKE TUNE in Thursday and COUNTDOWN TO
BFG on SPIKE- Sunday- 7pm prior to BFG on PPV

MEDIA TOUR:

Tuesday, October 9

Lobby call: 7:40 am

8:00am-8:45am Sirius/XM HOWARD STERN

CONTACT: Spencer Mindich
SIRIUS/XM Satellite Radio
1221 Avenue of the Americas/48th
New York, NY 10020

-5192
@siriusxm.com

Will Murray
Producer
The Howard Stern Show

-5330
@howardstern.com

9:40 – 10:30am TODAY SHOW with KL and HODA

CONTACT:
Matthew Greenfield/producer
35 W 48th St. entrance

BOLLEA 001061
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-9131
@nbcuni.com

Interview with Kathie Lee and Hoda

2222222

11:00am - 11:45 MARVEL, marvel.com (NY comic con starts on 10/10)

CONTACT:
Ben Morse, Associate Editor/marvel.com
135 West 50th St.  B/T 6th/7th

-6094
@marvel.com

NOTES: on-camera interview to discuss BFG, etc, - pics with staff

LUNCH BREAK:  12-1:45

2:15pm- 3:15 HUFFINGTON POST Live/ Marc Hill interview
‘PRO WRESTLING IS ALIVE and WELL” with Jeff Hardy
on SKYPE

CONTACT:
Basel Hamdan/producer HuffPost Live
770 Broadway, 4th floor/ E. 9th St. (entrance) in Neilson Bldg.

-9206
@huffingtonpost.com

(an overview on the art form of pro wrestling, the oldest art form,
the new stars and the longevity of its legends)  Mark Hill is a
professor and Columbia University and does many shows on various
topics and is a HUGE wrestling fan.  A few months back he did a piece
piece on “is wrestling dead” in which I combatted with this piece.

BREAK:

6:45pm- 7:30pm HANNITY/FOX TV (taped to air later) one-on-one

CONTACT:
Tara Nicaj
1211 6th Ave

BOLLEA 001062
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-8351
@foxnews.com

Interviewer:  Sean Hannity

Discuss tune in, and sure a few questions regarding small business,
and election since in the season

33333333

8:30pm – 9:30 PIERS MORGAN/ CNN LIVE

CONTACT:
Haleigh Raff
58th St. b/w 8/9th

-0401
@turner.com

Discuss BFG tune in, Spike and Hulk (personal), some election
Questions.

Wednesday, October 10

Lobby Call:  8:10am   Camera ready please

8:30am - 8:50 – IMUS / radio/FOX BUSINESS CH.  LIVE TV

Contact:
Carley: studio contact for day

-3469
1211 Ave. of Americas (security desk check in)

@imusranch.com - booker

Interview:  Imus and his sidekick Bernard (tune in for BFG, IW)

9:10am – 11:00 ARRIVE at VHI

Green Room interview:

BOLLEA 001063
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VIACOM CORP BLOG (interviewer TBD, per VIACOM)

10:00am- VHI “Big Morning Buzz Live” with Carrie Keagan

Contact:
Meena Charaipotra
Olga Tchoumak – segment producer
VHI 20th floor Lobby MTVN studio
1515 Broadway (Times Square)
ENTER/ DROP OFF: 45th St/7th

Cell: -7773
(they prefer no LOGOS, but IMPACT should be fine – family brand)

4444444

11:20am-1:30 SIRIUS/XM rounds

CONTACT:
Spencer Mindich – Talent Relations
1221 Avenue of the Americas/48th
New York, NY 10020

-5192
@siriusxm.com

SCHEDULE:

11:35: Shade 45 with Sway
NOON Busted Open (we have a fly away to BFG with them)
12:30 Morning Mash Up
12:45 Sam Roberts Show
1:05 Covino and Rich
1:30 WRAP

2:30pm- 3:15 CNN Showbiz Today with AJ Hammer

CONTACT:
Marc Balinsky – Sr. Producer
Time Warner Center
58th St. b/w 8/9th

-8074
@turner.com

Interview:  Entertainment style with a little gossip always thrown in,
Had Brooke on this summer and she was asked about family.  BFG,
Impact Tune in and I am sure he will ask about your new ventures.
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3:30pm- 4:00 Wall Street Journal.com Video

Contact:
Lee Hawkins – interviewer
27th/6th St

 2844
@wsj.com

Interview:   Lee will discuss the “Business of Pro Wrestling” - below
are some recent clips from wsj.com

Kardashians:
http://www.youtube.com/watch?v=vBkzfCpeAbI&feature=plcp

Business of the UFC: http://www.youtube.com/watch?v=Jj2ExOJ-WM4

THANKS FOR A WONDERFUL TOUR:   AIRPORT BOUND
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HUFFINGTON POST INTERVIEW and background for Marc Hill.
And a little more on host Marc Lamont Hill:

Dr. Marc Lamont Hill is one of the leading hip-hop generation intellectuals in the
country. His work, which covers topics such as culture, politics, and education, has
appeared in numerous journals, magazines, books, and anthologies. Dr. Hill has lectured
widely and provides regular commentary for media outlets like NPR, Washington Post,
Essence Magazine, and the New York Times. He is the host of the nationally syndicated
television show Our World With Black Enterprise, which airs Sunday mornings on TV
One and broadcast markets around the country.  He also provides regular commentary for
CNN, MSNBC, and Fox News Channel, where he was a political contributor and regular
guest on The O’Reilly Factor. An award-winning writer, Dr. Hill is a columnist and
editor-at-large for the Philadelphia Daily News.

Since 2009, Dr. Hill has been on the faculty of Columbia University as Associate
Professor of Education at Teachers College. He also holds an affiliated faculty
appointment in African American Studies at the Institute for Research in African
American Studies at Columbia University.

Since his days as a youth in Philadelphia, Dr. Hill has been a social justice activist and
organizer. He is a founding board member of My5th, a non-profit organization devoted to
educating youth about their legal rights and responsibilities. He is also a board member
and organizer of the Philadelphia Student Union. Dr. Hill also works closely with the
ACLU Drug Reform Project, focusing on drug informant policy. In addition to his
political work, Dr. Hill continues to work directly with African American and Latino
youth. In 2001, he started a literacy project that uses hip-hop culture to increase school
engagement and reading skills among high school students. He also continues to organize
and teach adult literacy courses for high school dropouts in Philadelphia and Camden.

In 2005, Ebony Magazine named him one of America’s top 30 Black leaders under 30
years old. In 2011, Ebony named him one of America’s
100 most influential Black leaders.

Dr. Hill is the author of two books: Beats, Rhymes, and Classroom
Life: Hip-Hop Pedagogy and the Politics of Identity and The Classroom and the Cell:
Conversations on Black life in America. He is also co-editor of three books: Media,
Learning, and Sites of Possibility; Schooling Hip-Hop: New Directions in Hip-Hop
Based Education; and The Anthropology of Education Reader. He is currently
completing two
manuscripts: Knowledge of Self: Race, Masculinity, and the Politics of Reading; and
First Class Jails/Second Class Schools: Education in the Age of Incarceration.

Trained as an anthropologist of education, Dr. Hill holds a Ph.D.
(with distinction) from the University of Pennsylvania. His research focuses on the
intersections between culture, politics, and education.
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He is particularly interested in locating various sites of possibility for political resistance,
identity work, and knowledge production outside of formal schooling contexts. Particular
sites of inquiry include prisons, Black bookstores, and youth cultural production

On Tue, Sep 25, 2012 at 5:02 PM, Basel Hamdan < @huffingtonpost.com>
wrote:
> Jules,
>
> The segment should last about 20-30 minutes with Hulk in studio with
> Marc Lamont Hill and Jeff joining via Google Hangout.  We will also
> have some average wrestling fans joining the conversation via webcam
> so they can participate.
>
> We did a "Pro Wrestling Is Dead" segment, so we will now do "Pro
> Wrestling Is Not Dead."  They should be prepared to discuss:
>
> The state of wrestling
> How it has evolved?
> Has pure wrestling (moves and techniques) taken a back-seat to the
> show and the soap opera aspects of it?
> Do you see competition from other sports or entertainment outlets?  MMA?
> Boxing?  Or are these separate and unrelated?
> Showmanship -- how do you guys do it?  How do you connect?  Why do
> people fill arenas for this?
>
> Lighter stuff -- favorite matches, moments, memories (Marc loves the
> old school stuff, so maybe moments from the 80's can be brought into this).
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CONFIDENTIAL – FILED UNDER SEAL

SEALED APPENDIX TAB 12

(referred to as “Confidential Filing 7”
during the October 1, 2015 Hearing)

DOCUMENT: Exhibits 2 and 3 to the Gawker Defendants’
Opposition to Plaintiff’s Motion for Setting of Trial 
Date and for Severance of Claims against Kinja,
KFT, filed on October 16, 2014

ORDER: NOVEMBER 18, 2015 AMENDED ORDER*

PARAGRAPH: 10.D(7)

*These documents also were sealed under Paragraph 8.D(7) of the October 
27, 2015 Order.
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1899 L Street, NW 
Suite 200 
Washington, DC 20036 
(202) 508-1100 | Phone 
(202) 861-9888 | Fax 
 
Seth D. Berlin 
(202) 508-1122 
sberlin@lskslaw.com  

Michael Berry 
(215) 988-9773 
mberry@lskslaw.com 

REFERENCES MATERIAL DESIGNATED
BY PLAINTIFF AS CONFIDENTIAL

October 10, 2014

VIA ELECTRONIC MAIL 

The Honorable James R. Case
205 Palm Island NW
Clearwater, FL 33767
jimcase@tampabay.rr.com

Re: Bollea v. Clem, et al.
No. 12012447-CI-011

Dear Judge Case:

We write to follow up on the recent discussions with Your Honor about setting a trial 
date and in light of plaintiff’s recent decision to file a motion asking the Court to set a trial date.
As we expressed in those discussions, we believe that setting a trial schedule is properly 
informed by two things – first, the limitations imposed by Rule 1.440, and, second, devising a 
schedule that provides realistic time frames for completing the remaining fact and expert 
discovery and for consideration of dispositive and evidentiary motions before trial so that any 
trial will proceed efficiently.  We believe that this is particularly important given the nature of 
this case and the issues involved.  

To that end, in early July, we reached out to plaintiff’s counsel to discuss what discovery 
remains to be done with the goal of moving the case forward more efficiently so that all parties 
can obtain the discovery they need to be trial ready.  During that call, Mr. Berry explained what 
discovery Gawker still needed to take to be ready for trial and our thoughts on reasonable
timeframes for each of the upcoming stages of the case.  As you know, notwithstanding the 
limitations imposed by Rule 1.440, we have continued to move forward with discovery – and 
intend to continue to do so – even while waiting for the remaining parties to answer.  As we 
expressed to plaintiff’s counsel in July and have reiterated since then, we hope that, once the 
Rules allow a trial date to be set, the parties and Court can work together to establish a pretrial 
and trial schedule that provides realistic time frames for the orderly completion of the remaining 
fact discovery, expert discovery, dispositive motions, and evidentiary motions.  
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With that in mind, we thought that it would be helpful to share with Your Honor our 
understanding of what discovery remains to be done so that we all are on the same page, can 
move the case forward while awaiting all parties to answer, and can develop a reasonable 
schedule when the Rules permit.

While most of the discovery relating to plaintiff and the Gawker defendants has been 
completed, substantial third-party fact discovery remains. At this point, it appears that the 
parties intend to take the following discovery:

Gawker has been attempting to reschedule the deposition of Heather Clem (which 
her counsel postponed from its scheduled date in March) and may need to 
subpoena Jennifer Bollea for deposition.

Gawker intends to depose Elizabeth Traub and EJ Media, plaintiff’s New York-
based publicists, who are represented by Mr. Harder’s firm and New York-based 
co-counsel. Last week, the publicists’ appeal of the order granting Gawker’s 
motion to compel was effectively resolved in Gawker’s favor by the New York 
appellate courts.  In response, the publicists produced additional documents 
earlier this week.

Gawker has served document subpoenas on Cox Media (the company that 
previously broadcast Bubba Clem’s radio show), Jules Wortman Pomeroy (the 
Tennessee-based publicist who worked on plaintiff’s October 2012 media tour), 
and Ms. Pomeroy’s company.  Each recently responded to those subpoenas, 
although Cox is still in the process of compiling additional responsive records.  
Once those records are produced, Gawker will seek to take the deposition of at 
least one, and possibly two, Cox employees and/or corporate designees to follow 
up on issues raised by Bubba Clem in his deposition testimony. Gawker also will 
seek to take Ms. Pomeroy’s deposition, but must wait until it can serve a 
subpoena on her former employer, TNA, which holds many of her records from 
the relevant time period. (As discussed in the next paragraph, plaintiff has 
objected to the TNA subpoena, and that objection is now pending before Your 
Honor.)

Gawker has noticed its intent to serve document subpoenas on ten additional 
third-party witnesses, including plaintiff’s employers, agents, and business 
partners (who are based in Florida, Connecticut, Tennessee, California, and New 
Jersey), but plaintiff has objected to certain requests in those subpoenas. Your 
Honor is scheduled to hear Gawker’s motion to overrule plaintiff’s objections on 
October 20, 2014. Once those objections are resolved, subpoenas are issued, and 
the witnesses produce documents, and depending on what information is 
contained in the document productions, Gawker will seek to depose at least some 
of these third parties.
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Gawker intends to subpoena a handful of additional third-party witnesses, 
including:

o Brent Hatley, the former producer of Bubba Clem’s radio show who is 
now based in New York, and Tom Bean, Bubba Clem’s agent – both 
of whom were the subject of prior deposition testimony (we asked 
plaintiff’s counsel for dates on which he is available for those 
depositions a couple of weeks ago, but have received no response to 
that request or to a follow-up inquiry);

o Matt Loyd, whom Bubba Clem accused of stealing the tapes of 
plaintiff’s sexual encounters with Heather Clem;

o Keith Davidson, the California-based attorney who allegedly had 
copies of those tapes and whom plaintiff claims sought to extort him;
and

o David Houston and Mr. Houston’s law firm in connection with 
documents concerning his dealings with the press, law enforcement 
authorities, and others about the tapes (Gawker has noticed its intent to 
serve such a subpoena, plaintiff served objections, the parties are in the 
process of meeting and conferring, and, if necessary, Gawker will file 
a motion to overrule plaintiff’s objections).

As you know, in November 2013, Gawker sought records authorizations in 
connection with a FOIA request to the Justice Department concerning the federal 
investigation into the sex tapes at issue in this case. The Second DCA recently 
denied plaintiff’s writ petition challenging Your Honor’s Report and 
Recommendation and Judge Campbell’s Order requiring plaintiff and his counsel 
to provide the authorizations.  Since then, plaintiff and Gawker have agreed on a 
protocol to facilitate the handling of the FOIA request.  Gawker’s counsel will 
make that request after Your Honor signs the Stipulated Report and 
Recommendation memorializing the protocol (we have sent a draft to plaintiff’s 
counsel and are awaiting a response) and after plaintiff’s counsel has an 
opportunity to review the request to ensure that it accurately represents plaintiff’s 
position about the request.  It is possible that, after Gawker receives responsive 
documents, it may need to depose additional witnesses with relevant information 
who had not been identified previously. Gawker also has informed plaintiff’s 
counsel that, after the government produces records in response to the FOIA 
request, it intends to depose Mr. Houston concerning his dealings on plaintiff’s 
behalf concerning that investigation.
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Gawker has served discovery requests on plaintiff based on his recently produced 
telephone records, asking him to identify the people with whom he spoke and 
exchanged text messages during certain key time periods and whether those 
communications concerned relevant topics.  Depending on his responses, Gawker 
may seek discovery from newly identified witnesses.

Gawker is in the process of compiling some of plaintiff’s media appearances from 
October 2012 and might serve several subpoenas seeking copies of those 
appearances if they cannot otherwise be obtained. In that regard, several weeks 
ago, Gawker asked plaintiff to stipulate to the authenticity of certain media 
broadcasts for use at trial (and likely will ask him to stipulate to the authenticity 
of other records).  Thus far, plaintiff has not responded to that request.  If plaintiff 
declines, Gawker will need to issue subpoenas to records custodians seeking
depositions or certifications of authenticity.  

Finally, once the Report and Recommendation on this issue is entered and 
becomes final, and the relevant records are produced, Gawker will continue 
plaintiff’s deposition to question him about discovery that was pending at the time 
of his initial deposition (i.e., the records plaintiff produced pertaining to the FBI 
investigation, any records produced by the government pursuant to the 
forthcoming FOIA request, plaintiff’s telephone records, and new records 
produced by EJ Media and Elizabeth Traub).

While we will obviously defer to plaintiff and his counsel on their discovery plans, at this 
time we understand the following:

Plaintiff has sought leave to serve an additional 30 interrogatories from Gawker, 
which Your Honor has recommended.  Gawker filed exceptions to that 
recommendation based principally on plaintiff’s failure to show good cause for 
needing additional interrogatories, including by submitting the proposed 
interrogatories so that the Court could evaluate whether they were in fact 
necessary.  Those exceptions are pending before Judge Campbell.

Plaintiff has issued notices of intent to serve two document subpoenas on 
California companies (one on Google Inc. and another on Fastly, Inc.).  Gawker 
has served objections to these subpoenas, and the parties are in the process of 
meeting and conferring about them.

In our discussions in July, plaintiff’s counsel informed us that plaintiff might take 
as many as 6 or 7 more depositions of third parties before fact discovery ends.  

While all parties have expressed their desire to proceed expeditiously through the 
remaining fact discovery, realistically both sides will need a reasonable time to complete this
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discovery.  That process is likely to take longer than in typical cases.  First, if history is any 
guide, issues are likely to arise that require the Court’s intervention.  Indeed, although the parties 
have been working together to narrow their areas of dispute, throughout the course of this 
litigation, many discovery requests and proposed subpoenas have spawned motions practice, and 
in some instances have resulted in litigating exceptions and/or appeals, often taking many 
months to resolve.  Litigating these motions and appeals has caused discovery to take longer than 
in most cases in which we have been involved. In addition, with respect to third-party discovery, 
once any objections lodged by a party are resolved, the third-party witnesses themselves might 
object or file motions for protective orders, potentially further delaying discovery.

Second, scheduling the depositions of third-party witnesses likely will be challenging.
We will need to coordinate the schedules of the witnesses, the parties’ attorneys, and Your 
Honor. The scheduling will be complicated further by the fact that a number of the witnesses 
reside outside Florida.

Third, some of the future discovery outlined above is contingent on other discovery being 
produced first, some of which is the subject of outstanding subpoenas and discovery requests,
some of which is the subject of ongoing motions practice, and some of which cannot logically 
proceed until the parties review what information is in the records the government produces in 
response to the FOIA request.

After fact discovery closes, the parties will need time for expert discovery, including 
rebuttal designations and depositions.  In discussions between counsel, plaintiff has stated that he 
likely will designate two damages experts, as well as a journalism expert.  Depending on the
nature of plaintiff’s designations, Gawker likely will designate between one and three experts.

Once fact and expert discovery is completed, Gawker plans to file a summary judgment 
motion.  Even if that motion is not granted in full, the Court’s ruling may well narrow the claims 
that will proceed to a jury and certainly will shape the issues for trial.  

If the case proceeds beyond summary judgment, the Court will need to rule on a variety 
of motions in limine submitted by both parties.  Given the nature of the case, the motions in 
limine are likely to raise significant legal and evidentiary issues.  Indeed, Judge Campbell 
already has noted that the pretrial motions are expected to raise “non-standard” issues.  The 
rulings on those motions could greatly alter the parties’ presentations to the jury.  Therefore, the 
schedule should provide sufficient time for the Court to consider those motions and, after its 
rulings are issued, for the parties to prepare for trial in light of them. Although we will obviously
let them speak for themselves, it is our understanding from our discussions with plaintiff’s 
counsel that they also believe that allowing time for the parties to adjust their trial preparations 
based on rulings on the motions in limine is important given the unique nature of the anticipated 
motions.  

Like plaintiff, Gawker is eager for this case to be resolved on the merits.  While we 
firmly believe that plaintiff’s claims are not viable as a matter of law, if his case is not dismissed, 
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we are eager to defend Gawker’s publication as a matter of fact.  But, given the procedural 
history of the case, much work remains to be done before trial. When the time comes to set a 
pretrial and trial schedule, Gawker respectfully requests that the schedule provide realistic time 
periods to complete the remaining discovery and for the parties to litigate the pretrial issues so 
that any trial can proceed efficiently.

We would be pleased to discuss this further at the conclusion of the upcoming motions 
hearing or, if there is insufficient time to do so then, at another time that is convenient for Your 
Honor.

Respectfully submitted,

LEVINE SULLIVAN KOCH & SCHULZ, LLP

By: 
Seth D. Berlin
Michael Berry 

cc: Counsel of Record (via email)
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October 15, 2014

VIA EMAIL & FEDEX
The Honorable James R. Case
205 Palm Island NW
Clearwater, FL  33767

Seth D. Berlin, Esq.
Michael D. Sullivan, Esq.
Alia L. Smith, Esq.
LEVINE SULLIVAN et al.
1899 L. Street, NW, Suite 200
Washington, DC  20036

Michael Berry, Esq.
Paul J. Safier, Esq.
LEVINE SULLIVAN et al.
1760 Market Street
Suite 1001
Philadelphia, PA  19103

Gregg D. Thomas, Esq.
Rachel E. Fugate, Esq.
THOMAS & LOCICERO PL
601 S. Boulevard
Tampa, Florida  33606

 
Julie Ehrlich, Esq.
LEVINE SULLIVAN et al.
321 West 44th Street 
Suite 1000
New York, NY  10036 
 

Re: Terry Gene Bollea v. Heather Clem, Gawker Media LLC, et al
Circuit Court of the Sixth Judicial Council in and for Pinellas County, Florida
Case Number 12012447CI-011

Dear Judge Case and Counsel:

We write in response to Gawker’s counsel’s October 10, 2014 letter regarding setting a 
trial date and discovery schedule for this matter.  As a preliminary matter, we note that this 
lawsuit has now been pending for two years exactly, as of this week. Gawker’s letter does not 
appear to request anything from Judge Case or the parties, but it does reveal that Gawker will 
take whatever measures are available to delay (and altogether avoid) a trial on the merits, so that 
its counsel can continue to run up the costs of this litigation—and their attorneys’ fees, paid for 
by insurance—in hopes that Mr. Bollea will never get to trial, and that the extreme delay and 
cost of litigation will force him to finally bend to the financial pressures of this litigation, and 
either dismiss his lawsuit, bankrupt himself in the process, or accept whatever lowball settlement 
Gawker is willing to offer him. Gawker’s efforts to perpetually delay a trial in this case, and 
severely prejudice Mr. Bollea in the process, should not be permitted.

Mr. Bollea therefore requests that Judge Case recommend the following Discovery Plan 
for this matter, to ensure that it proceeds to trial in a timely and cost-efficient manner:
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First, recommend a two week trial date to commence on June 1, 2015, which is more 
than seven months from now. For the past six months, Mr. Bollea’s counsel has asked Judge 
Campbell, and Judge Case, for a trial date.  On October 22, 2014, Judge Campbell will hear Mr. 
Bollea’s motion to set a trial date on June 1, 2015, and to sever from the case defendant Kinja 
KFT (which is currently appealing Judge Campbell’s denial of Kinja’s motion to dismiss), so 
that the matter against Gawker and its employees, Nick Denton and A.J. Daulerio, and defendant 
Heather Clem, can proceed to trial next year.  Also on October 22, Judge Campbell will hear Ms. 
Clem’s motion to dismiss, as well as Gawker’s Exceptions to Judge Case’s Recommendation to 
permit Mr. Bollea leave to propound 30 additional interrogatories.

Second, based on a June 1, 2015 trial date, Mr. Bollea requests a pre-trial schedule, and 
proposes the following dates:

EVENT PROPOSED DATE

Non-Expert Discovery Cut-Off Jan. 26, 2015
[18 weeks before trial]

Expert Disclosure (Initial) Feb. 9, 2015
[16 weeks before trial]

Expert Disclosure (Rebuttal) March 2, 2015
[13 weeks before trial]

Expert Discovery Cut-Off April 20, 2015
[6 weeks before trial]

Last Date to Hear Motions May 1, 2015
[30 days before trial –
Judge Campbell’s stated 
preference]

Final Pretrial Conference May 19, 2015
[per Judge Campbell’s 
calendar]

Jury Trial Date June 1, 2015
(Trial estimate: 2 weeks)

Third, Mr. Bollea requests a Discovery Plan that is reasonable for this case.  After nearly
two years of active discovery, and following the completion of the depositions of all parties and 
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witnesses with first-hand knowledge of the facts relevant to this case (with the sole exception of 
Heather Clem), the only remaining matters for fact discovery are:  

(a) Heather Clem’s deposition; 

(b) Mr. Bollea’s third day of deposition, regarding limited subject areas; and 

(c) follow-up and clarifying written discovery requests.  

These can easily be completed by the end of January 2015.  Any argument otherwise is 
unfounded.  Moreover, the delay in completing this remaining discovery is due to Gawker’s own 
delay tactics. For example:

1. It has been seven months since Heather Clem unilaterally canceled her previously-
scheduled deposition. Gawker has not brought a motion to compel her deposition or 
even asked Mr. Bollea’s counsel for their available dates for her continued deposition.  

2. Gawker filed exceptions to Judge Case’s recommendation that Mr. Bollea be allowed 
to propound 30 additional interrogatories to Gawker.  As a result, the parties have 
been required to engage in formal motion practice, set a hearing before Judge 
Campbell, and appear in Florida for oral argument—all on a minor discovery issue.

3. The extensive non-party discovery sought by Gawker is completely unnecessary and 
designed for no other purpose than to: delay trial; needlessly increase costs on Mr. 
Bollea (while Gawker’s costs are paid for by insurance) so that the case becomes too 
expensive for Mr. Bollea to continue, thus forcing him to give up; and engage in an 
unwarranted fishing expedition.

Regarding Gawker’s discovery tactics, Gawker noticed its intent to serve 14 non-party 
subpoenas in July of this year—one year and six months into the discovery process.  All or 
nearly all of these 14 non-parties were known to Gawker as of the time discovery began.  It was 
not until Mr. Bollea’s counsel began to actively press for the scheduling of a trial date that 
Gawker commenced non-party discovery.

The names on Gawker’s very long list of potential deponents reveal that the non-party 
discovery is a sideshow designed to delay trial, run up costs, and misdirect the court’s and 
parties’ attention from the matters that are actually at issue in this litigation.  This case is about 
whether Gawker is liable to Mr. Bollea for its six-month publication of an unauthorized, 
clandestinely-recorded, one minute and forty-one seconds of explicit footage of Mr. Bollea 
naked and engaged in private, consensual sexual relations in a private bedroom.  This case is not
about:

Who stole the sex tape from Bubba Clem and sent it to Gawker. The issue is 
irrelevant, and already has been determined through document discovery.  It is 
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undisputed that Gawker obtained a 30 minute sex tape from Tony Burton of the 
Buchwald Agency in New York; edited the footage into a 1 minute and 41 second
“highlight reel” (the term used by Gawker’s own editor-in-chief A.J. Daulerio);
and published it for six consecutive months at Gawker.com, where millions of 
people watched it.  Documents produced by Burton and the Buchwald Agency 
show that Mike “Cowhead” Calta (Bubba Clem’s on-air competitor) was involved 
in sending the 30-minute tape to his agent Burton, who then sent the tape to A.J. 
Daulerio of Gawker.  Given that Gawker admits that it received, edited and 
posted the sex video, it would serve no purpose in this case for Gawker to depose
every person who was in any way involved in the chain of custody before Gawker 
received it, and doing so would be unnecessary, unduly burdensome and costly.

The extortionist who was the subject of the FBI investigation. The extortionist’s
documents have been produced by Bollea and his counsel.  The FBI and U.S. 
Attorneys’ Office are being asked by Gawker to produce their records pursuant to 
a FOIA request (and it is unclear if the government offices in Washington D.C. 
that review FOIA requests will decide to turn over any such documents and, if so, 
which documents and when).  In any event, taking a deposition of the 
extortionist’s counsel, Keith Davidson, and Mr. Bollea’s counsel, David Houston, 
who represented Mr. Bollea in connection with the extortion attempt, is 
unnecessary, harassing to Mr. Bollea and his counsel, and unduly burdensome and 
costly.

The names of every person that Mr. Bollea ever spoke to or texted with in March, 
April and October 2012. Mr. Bollea is responding to discovery and providing all 
information in his possession regarding same; however, for Gawker to seek to 
depose people just because they spoke to or texted with Mr. Bollea during this 
time period is unnecessary, harassing to Mr. Bollea and the non-parties, an 
interference with Mr. Bollea’s business and personal relationships with these non-
parties, and unduly burdensome and costly.

Mr. Bollea’s publicist (Elizabeth Rosenthal Traub and her company EJ Media).  
She has produced all of her documents relating to this lawsuit and its subject 
matter, including all of her communications with Mr. Bollea’s counsel–ordered to 
be produced by a New York trial court judge.  There is nothing in those 
documents relating to Gawker’s liability, defenses, or Mr. Bollea’s damages, that 
would warrant a deposition of Ms. Traub, and deposing her is completely 
unnecessary, unwarranted, harassing to Mr. Bollea and Ms. Traub, an interference 
with Mr. Bollea’s business relationship with her, and unduly burdensome and 
costly.

Mr. Bollea’s media tour for the TNA Bound for Glory pay-per-view event, which 
was pre-scheduled months in advance. Mr. Bollea and the non-parties have 
produced all of their documents regarding same.  There is no justification for 
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people associated with TNA, including TNA’s former employee, to be deposed.  
It is unnecessary, harassing to Mr. Bollea and the non-parties, an interference with 
his business relationship with TNA, and unduly burdensome and costly.

Even though none of the foregoing topics is in any way relevant to the issues in this case
(Gawker’s liability, Gawker’s alleged First Amendment defenses, and Mr. Bollea’s damages),
each of these issues is the subject of the long bullet-pointed list of “remaining discovery” listed 
at pages 2–4 of Gawker’s October 10 letter.  Gawker wants to make this case about anything 
other than what the case is actually about: Gawker’s unauthorized publication of the sex video;
its willful refusal to comply with Mr. Bollea’s repeated demands to take it down; Gawker’s 
alleged First Amendment defenses; and Mr. Bollea’s damages.  Gawker should not be permitted 
to continue to use such peripheral matters to justify unnecessary and oppressive discovery, for 
the purpose of perpetually delaying a trial on the merits (in a case that is now two years old), and 
oppressively increasing litigation costs to make it impossible for Mr. Bollea to continue, so that 
Gawker will win by attrition, rather than on the merits.

Importantly, this case is about Gawker’s acts that violated Mr. Bollea’s privacy rights 
and caused him substantial damages.  Yet at every turn, Gawker has sought to use this litigation 
as a means to repeatedly punish Mr. Bollea for bringing this case, seeking to violate his personal, 
financial and sexual privacy, and seeking to interfere with his personal and business 
relationships, cause harm to his career, harass him with numerous sets of written discovery, 
multiple long days of a videotaped deposition, repeated meritless motions seeking terminating
sanctions, endless nonparty discovery and depositions, at a substantial cost, both economic and 
psychological.  All this, together, amounts to continued injustice by Gawker against Mr. Bollea.  
The end result is justice turned on its head—where a plaintiff, wronged by a defendant, is forced 
to undergo a process that is so long in duration (well over 2 years), so expensive, so 
inconvenient, harassing and oppressive, and so threatening to the plaintiff’s career, that seeking 
and obtaining justice becomes a virtual impossibility.  No defendant should be permitted to use 
the process in such a way, and no plaintiff should be denied justice in this way.

The remaining legitimate discovery in this case easily can be completed in time for a 
June 1, 2015 trial.  Mr. Bollea has not asked for any depositions in the past six months, and is in 
the process of completing expert-related discovery, including interrogatories regarding same, and 
document subpoenas to Google Inc. and Fastly, Inc.  (Gawker’s contention that Mr. Bollea 
intends to seek 6–7 depositions is completely inaccurate; none have been noticed or requested.)

Fourth, as part of a Discovery Plan, there should be a reasonable limit on the number of 
depositions that each side can take, and a reasonable amount of time allowed for each such 
deposition, so that the matter can proceed in a timely and cost-efficient manner.  Mr. Bollea 
proposes that each side be allowed a total of ten (10) depositions, each limited to seven hours 
taken in one single day or broken into two consecutive days, in accordance with Federal Rule of 
Civil Procedure, Rule 30. The notes to Rule 30 provide that one “objective” of the ten-
deposition limit “is to emphasize that counsel have a professional obligation to develop a 
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mutual cost-effective plan for discovery in the case.” (Emphasis added.)  That is what Mr. 
Bollea seeks by requesting this Discovery Plan.

Without a limit on the number of depositions, Gawker will abuse the procedure and seek 
to take live depositions of every person whose name has appeared in any papers filed in this case, 
starting with the 13 additional deponents expressly identified in Gawker’s October 10 letter.1

The resulting costs, inconvenience, burden, harassment and oppression, against Mr. Bollea and 
the non-parties, will be astronomical.  Moreover, the scheduling of all such depositions, based on 
the schedules of the non-parties, defense counsel (which already has delayed seven months in the 
rescheduling of Heather Clem’s deposition alone), plaintiff’s counsel, and Judge Case, and given 
that these depositions would take place throughout the United States, will cause potentially years
of further delay. Moreover, the costs of having litigation counsel and Judge Case travel to and 
attend each of the depositions, and for each side to be required to pay one-half of Judge Case’s 
time to do the same, will exponentially increase the costs of this case.

The Florida Bar’s Guidelines for Professional Conduct provide that “[d]epositions should 
be taken only when actually needed to ascertain facts or information or to perpetuate testimony. 
Depositions never should be used as a means of harassment or to generate expense.”
(Emphasis added.)  The depositions that Gawker seeks to take are not “actually needed to 
ascertain facts or information” relevant to the claims or legitimate defenses in the case. As 
explained above, this case is not about who stole the video from Bubba Clem, or how many 
videos an unrelated extortionist brought to an FBI sting, etc., and depositions on such peripheral 
topics are intended, not to ascertain relevant facts or information or perpetuate relevant 
testimony, but rather as a means to harass and generate unnecessary expense, in direct 
contravention of Florida’s Guidelines for Professional Conduct.  

In light of the fact that Gawker’s insurance carrier is paying its defense costs, which 
allows Gawker to file countless motions, exceptions, and appeals, and serve countless subpoenas, 
take countless depositions, and otherwise ensure that discovery (and its related costs) will go on 
(and up) indefinitely, reasonable limitations need to be placed on the remaining discovery in 
this case.  Otherwise, Gawker will continue to cast a wider and wider net, and seek to take more 
and more discovery, and the process will take many more years to complete, and become cost 
prohibitive to Mr. Bollea, thus resulting in a denial of justice, by default.

                                                           
1 Heather Clem, Jennifer Bollea, Elizabeth Traub, EJ Media, two Cox Media employees, Jules 
Wortman Pomeroy, Brent Hatley, Tom Bean, Matt Loyd, Keith Davidson, David Houston and 
David Houston’s law firm.



October 15, 2014 Highly Confidential—Attorneys’ Eyes Only
Judge James R. Case et al.
Page 7

{BC00056208:1}

This case, on its two-year anniversary, needs to finally proceed toward a trial on the 
merits, and pursuant to a Discovery Plan that is reasonable. We look forward to discussing these 
matters with you during the telephonic hearing on October 20, 2014.

Very truly yours,

CHARLES J. HARDER Of
HARDER MIRELL & ABRAMS LLP

cc: Barry A. Cohen, Esq. (via email)
Michael W. Gaines, Esq. (via email)
Ken Turkel, Esq. (via email)
Christina Ramirez, Esq. (via email)
David Houston, Esq. (via email)



  

CONFIDENTIAL – FILED UNDER SEAL

SEALED APPENDIX TAB 13

(referred to as “Confidential Filing 8”
during the October 1, 2015 Hearing)

DOCUMENT: Exhibit A to the Gawker Defendants’ Exceptions to 
Report and Recommendation Denying Motions for 
Sanctions, filed on October 30, 2014

ORDER: NOVEMBER 18, 2015 AMENDED ORDER*

PARAGRAPH: 10.D(8)

*This document also was sealed under Paragraph 8.D(8) of the October 27, 
2015 Order.



CONFIDENTIAL EXHIBIT A 

Filing # 20034042 Electronically Filed 10/30/2014 03:55:02 PM



























































































































































































































































CONFIDENTIAL – FILED UNDER SEAL

SEALED APPENDIX TAB 14

(referred to as “Confidential Filing 9” 
during the October 1, 2015 Hearing)

DOCUMENT: Confidential Supplemental Statement of Undisputed 
Material Facts in Support of the Gawker
Defendants’ Motion for Summary Judgment 
including the Confidential Supplemental Affidavit
of Rachel E. Fugate in Support of the Gawker
Defendants’ Motion for Summary Judgment, and
Exhibits 108, 109, 111, 112 and 116 thereto, filed
on April 20, 2015

ORDER: NOVEMBER 18, 2015 AMENDED ORDER*

PARAGRAPH: 10.D(9)

*These documents also were sealed under Paragraph 8.D(9) of the October
27, 2015 Order.



IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally
known as HULK HOGAN,

Plaintiff,

vs.

HEATHER CLEM; GAWKER MEDIA,
LLC aka GAWKER MEDIA; et al.,

Defendants.
____________________________________/

Case No.: 12012447-CI-011

CONFIDENTIAL SUPPLEMENTAL STATEMENT OF 
UNDISPUTED MATERIAL FACTS IN SUPPORT OF PUBLISHER

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 

Pursuant to Rule 1.510 of the Florida Rules of Civil Procedure, defendants Gawker 

Media, LLC (“Gawker”), Nick Denton, and A.J. Daulerio (the “Publisher Defendants”) hereby 

submit, through the undersigned attorneys, the following confidential supplemental statement of 

undisputed material facts in support of their concurrently-filed motion for summary judgment.

The Publisher Defendants submit this confidential supplemental statement under seal to 

submit documents and testimony that have been designated as “confidential” under this Court’s 

Agreed Confidentiality Order (entered July 25, 2013).  While the Publisher Defendants question 

whether the testimony and documents were properly designated as “confidential,” they have 

submitted these materials under seal to comply with that order, along with a motion asking this 

Court to adjudicate that question pursuant to Rule 2.420 of the Florida Rules of Judicial 

Administration.

For the Court’s convenience, the paragraph numbers correspond to the paragraphs on the 

same topics in the Publisher Defendants’ publicly-filed Statement of Undisputed Material Facts:

Filing # 26302428 E-Filed 04/20/2015 04:04:56 PM
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THE PARTIES

4. In 2000, Hogan also announced to Jay Leno on The Tonight Show that he was 

“going to run – to seek the office of the president of the United States.”  Hogan Dep. (Conf. Ex. 

108-C) at 404:2 – 405:13 (describing poll in which he got “66 and two thirds percent of the 

votes”).1

5. Hogan also testified that his public persona includes “train, say your prayers, and 

eat your vitamins,” being a “person of faith,” “being a family man” and “being wholesome.” Id.

at 42:14 – 43:12.

7. Bubba Clem was sued by a woman named Brooke Skye, who “sued him for 

forcing her to perform a sex act on the air.”  H. Clem Dep. (Conf. Ex. 112-C) at 41:15 – 42:4.

13. Until shortly before this lawsuit began, Bubba Clem was Hogan’s best friend.  

Hogan Dep. (Conf. Ex. 108-C) at 191:7-8.  Hogan was the best man at Bubba Clem’s wedding.  

Id. at 192:8-9.  Hogan lived at Bubba Clem’s house for somewhere between one and three 

months.  Id. at 253:23 – 254:5; B. Clem Dep. (Conf. Ex. 109-C) at 67:7 – 69:10.

15. On October 29, 2012, Elizabeth Rosenthal-Traub, Hogan’s publicist, sent an 

email to Hogan containing a press release announcing the settlement of Hogan’s lawsuit against 

Bubba Clem.  Conf. Ex. 110-C.

17. Bubba the Love Sponge Clem and Heather Clem would discuss their “sex life on 

the air” because “[t]here was nothing off limits.”  H. Clem Dep. (Conf. Ex. 112-C) at 54:25 –

56:7. Bubba Clem also testified that he spoke “on the air about [his] sex life with Heather.”  B. 

Clem Dep. (Conf. Ex. 109-C) at 77:12-21.

1 Confidential exhibits are attached to the Confidential Supplemental Affidavit of Rachel 
E. Fugate, Esq.
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I. UNDISPUTED FACT NO. 1:  In 2007, Hogan and Heather Clem engaged in sexual 

relations on multiple occasions (the “Sexual Affair”). 

24. Hogan “does not remember the exact number of sexual encounters with Heather 

Clem.  To the best of [Hogan’s] recollection, there were at least two, and possibly three, sexual 

encounters with Heather Clem” in her bedroom, and “one brief sexual encounter with Heather 

Clem at the radio station” of Bubba the Love Sponge Clem’s radio program.  Conf. Ex. 111-C

(Hogan’s Confidential Suppl. Resp. to Gawker Int. No. 9); see also Hogan Dep. (Conf. 

Ex. 108-C) at 269:1-16 (confirming accuracy of interrogatory response on this point “to the best 

of [his] recollection”). For her part, Mrs. Clem recalls four sexual encounters with Hogan: “once 

. . . at our house when I was married to Mr. Clem; once at Mr. Bollea’s house; and once in a 

hotel room” on a trip to Tennessee, H. Clem. Dep. (Ex. 112-C) at 12:17 – 13:11, and once “at 

Bubba’s radio station,” id. at 94:13-17. To the best of Hogan’s recollection, “these encounters 

all occurred in approximately late spring/early summer of 2007.”  Conf. Ex. 111-C.  At Hogan’s

deposition, he testified as follows:

Q. Just so I understand, as you sit here now, is it your best understanding that when 
these sexual encounters with Mrs. Clem happened were in the late spring and early 
summer of 2007?

A. About.

Q. About?

A. Yes.

Hogan Dep. (Conf. Ex. 108-C) at 305:11 – 306:3.

25. Hogan testified that Bubba the Love Sponge Clem “had bragged about him 

having a swinging lifestyle . . . where him and Heather had an open marriage.”  Id. at 275:14-21; 

id. at 281:10-14 (“At the time, I was under the understanding that it was an open marriage”); see 
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also B. Clem Dep. (Conf. Ex. 109-C) at 264:8-9 (“Q: Was your marriage with Heather 

monogamous?  A: No.”).  

II. UNDISPUTED FACT NO. 2:  At the time of the Sexual Affair, Hogan was married 

to Linda Hogan, and Heather Clem was married to Bubba Clem.

26. Hogan conceded that, at the time Hogan had sexual relations with Heather Clem, 

although their marriage was troubled, he was still married to Linda Hogan.  Hogan Dep. (Conf. 

Ex. 108-C) at 306:4-6 (“Q:  And in that time frame, you were still married to Linda?  A. Yes.”). 

III. UNDISPUTED FACT NO. 3:  The Sexual Affair was recorded by Bubba Clem, and 

the Publisher Defendants played no role in the recording. 

28. Bubba Clem testified that he used his surveillance system to create a DVD 

recording of Hogan and Heather Clem having sex (the “Video Recording”).  B. Clem Dep. 

(Conf. Ex. 109-C) at 84:17 – 85:2.

29. Heather Clem testified that she “didn’t know how to use the camera” in their 

bedroom. H. Clem Dep. (Conf. Ex 112-C) at 67:7-10. She also testified she had no “idea before 

the sexual encounter happened that it was going to be filmed.”  Id. at 18:12-16. She testified that 

she first learned of the recording “several weeks” later when Mr. Clem showed the video footage 

to her.  Id. at 17:20-23, 21:20 – 22:1.

IV. UNDISPUTED FACT NO. 4: Prior to any conduct by the Publisher Defendants, 

there was widespread public discussion, including by Hogan himself, of intimate 

details of Hogan’s personal life, including specifically his romantic and sexual 

affairs.

48. Hogan has denied that he sexually assaulted Kate Kennedy.  Hogan Dep. (Conf. 

Ex. 108-C) at 159:25 – 161:16.  
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54. Hogan testified about Linda Hogan’s public statements on this subject as follows:   

“she was basically singing to the heavens that I was a homosexual” and later “just went on a TV 

show and said, oh, I was mad.  I was just kidding.” Hogan Dep. (Conf. Ex. 108-C) at 264:6-25.

V. UNDISPUTED FACT NO. 5: Prior to any conduct by the Publisher Defendants, 

there was widespread discussion in the media, including by Hogan himself, of the 

Video Recording of the Sexual Affair Between Hogan and Heather Clem.

72. Peirce re-transmitted the “timeline” he received on March 12, 2012, meaning he 

received it no later than that date. Peirce Dep. (Conf. Ex. 116-C) at 95:12 – 97:7.

75. During his deposition testimony in this case, Hogan stated that he “didn’t feel 

uncomfortable at all” sharing “with the public that” he had slept with a lot women “in the period 

between when [his] marriage to Linda ended and when [he] met Jennifer.”  Hulk Dep. (Conf. Ex. 

108-C) at 336:15-19.

VI. UNDISPUTED FACT NO. 6:  After all this prior media coverage, Gawker

published its news report and commentary, accompanied by one minute and 41 

seconds of heavily-edited footage from the full 30 minute Video Recording.  

114. On or about September 27, 2012, defendant Daulerio was contacted by Tony 

Burton, an agent with Don Buchwald & Associates, Inc. (the “Buchwald Agency”).  Conf. Ex. 

113-C (email from T. Burton to A.J. Daulerio, dated Sept. 27, 2012); Burton Dep. (Conf. Ex. 

114-C) at 13:13 – 14:24.

115. Burton serves as the agent for Mike “Cowhead” Calta, a Tampa radio personality 

who had a show on the same channel as Bubba the Love Sponge Clem. Burton Dep. (Conf. Ex. 

114-C) at 15:13-17.
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VIII. UNDISPUTED FACT NO. 8:  Following the Publication, there continued to be 

widespread public discussion about the Video Recording of the Sexual Affair, 

including by Hogan himself. 

134. The media tour was arranged by Jules Wortman, then Vice-President for Public 

Relations for TNA.  Wortman Dep. (Conf. Ex. 115-C) at 16:11-16, 26:2-6; see also id. at 24:22 

– 25:13 (describing tour).

135. Ms. Wortman described this media attention at her deposition.  Id. at 32:1 – 40:3.

141. Hogan’s interview on TMZ had not been scheduled as part of the media tour.  Id.

at 77:20 – 79:14 (testimony of Wortman, explaining “I didn’t set [the TMZ interview] and I 

don’t know why he would be doing that.”).

144. During his deposition in this case, Bubba Clem stated that, during the period 

between the filing of the lawsuit against him and his settlement with Hogan, he was in “cover my 

ass” mode and that what he said on his radio program had not been true.  See, e.g., B. Clem Dep. 

(Conf. Ex. 109-C) at 420:3-8.

IX. UNIDSPUTED FACT NO. 9:  By his own admission, Hogan has suffered at most 

only “garden variety” emotional distress.

148. Hogan did not seek “medical treatment” or “psychological counseling” as a result 

of the Gawker Publication.  Hogan Dep. (Conf. Ex. 108-C) at 525:22 – 528:19.
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Respectfully submitted,

THOMAS & LOCICERO PL

By:     /s/ Gregg D. Thomas
Gregg D. Thomas
Florida Bar No.: 223913
Rachel E. Fugate
Florida Bar No.: 0144029

601 South Boulevard
P.O. Box 2602 (33601)
Tampa, FL 33606
Telephone: (813) 984-3060
Facsimile: (813) 984-3070
gthomas@tlolawfirm.com
rfugate@tlolawfirm.com

Seth D. Berlin 
Pro Hac Vice Number: 103440
Michael Sullivan
Pro Hac Vice Number: 53347
Michael Berry
Pro Hac Vice Number: 108191
Alia L. Smith
Pro Hac Vice Number: 104249 
Paul J. Safier
Pro Hac Vice Number: 103437
LEVINE SULLIVAN KOCH & SCHULZ, LLP
1899 L Street, NW, Suite 200
Washington, DC 20036
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally
known as HULK HOGAN,

Plaintiff,

vs.

HEATHER CLEM; GAWKER MEDIA,
LLC aka GAWKER MEDIA; et al.,

Defendants.
____________________________________/

Case No.: 12012447-CI-011

CONFIDENTIAL SUPPLEMENTAL AFFIDAVIT OF 
RACHEL E. FUGATE IN SUPPORT OF THE PUBLISHER
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

STATE OF FLORIDA )
)

COUNTY OF HILLSBOROUGH )

I, Rachel E. Fugate, being duly sworn according to law do depose and state as follows:

1. The statements made in this Affidavit are based on my personal knowledge. 

2. I am an attorney at Thomas & LoCicero PL, counsel for Defendants Gawker 

Media, LLC, Nick Denton, and A.J. Daulerio (collectively, the “Publisher Defendants”) in the 

above captioned matter.  I submit this Confidential Supplemental Affidavit in support of the 

Publisher Defendants’ Motion for Summary Judgment.

3. Attached as Exhibit 108-C are true and correct confidential excerpts from the

deposition testimony in this proceeding of Terry Gene Bollea, professionally known as Hulk 

Hogan (“Hogan”).

4. Attached as Exhibit 109-C are true and correct confidential excerpts from the 

deposition testimony of Bubba the Love Sponge Clem in this proceeding.
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally
known as HULK HOGAN,

Plaintiff,
vs. 

HEATHER CLEM; GAWKER MEDIA, LLC
aka GAWKER MEDIA; GAWKER MEDIA
GROUP, INC. aka GAWKER MEDIA; 
GAWKER ENTERTAINMENT, LLC;
GAWKER TECHNOLOGY, LLC; GAWKER
SALES, LLC; NICK DENTON; A.J.
DAULERIO; KATE BENNERT, and
BLOGWIRE HUNGARY SZELLEMI
ALKOTAST HASZNOSITO KFT aka
GAWKER MEDIA,

Defendants.
______________________________________/ 

Case No. 12012447CI-011 

PLAINTIFF TERRY GENE BOLLEA’S CONFIDENTIAL SUPPLEMENTAL 
RESPONSES TO INTERROGATORY NOS. 9 AND 10 PROPOUNDED BY 

GAWKER MEDIA, LLC

PROPOUNDING PARTY:  Defendant GAWKER MEDIA, LLC

RESPONDING PARTY: Plaintiff TERRY GENE BOLLEA

SET NO.: ONE

THESE SUPPLEMENTAL RESPONSES ARE DESIGNATED “CONFIDENTIAL” 

PURSUANT TO THE PARTIES’ PROTECTIVE ORDER.  DISSEMINATION IS 

PROHIBITED EXCEPT AS PROVIDED IN THAT ORDER.

Plaintiff TERRY GENE BOLLEA (herein “Responding Party”) hereby supplements his 

response to Interrogatory Nos. 9 and 10 propounded by defendant GAWKER MEDIA, LLC 

(herein “Propounding Party”) as follows:  

PRELIMINARY STATEMENT 

 Responding Party responds to the Interrogatories subject to, without intending to waive, 



not a waiver, in whole or in part, of any of the foregoing General Objections.  Subject to and 

without waiver of these objections, Responding Party responds below. 

INTERROGATORY 9:

Identify any and all times you had Sexual Relations with Heather Clem during the 

Relevant Time Period, stating for each time the date, approximate time, and location of the 

occurrence. 

RESPONSE TO INTERROGATORY 9:

 Responding Party objects to this Interrogatory to the extent that it seeks information

protected from disclosure by the attorney-client privilege and/or attorney work product doctrine.  

Responding Party objects to this Interrogatory on the ground that the Interrogatory is overbroad 

and burdensome to the extent that it requires Responding Party to determine whether sex acts 

occurred which have nothing to do with the claims in this case.  Responding Party objects to this 

Interrogatory on the ground that it is so broad on its face that it requires production of irrelevant 

information.  Responding Party further objects to this Interrogatory to the extent that it seeks 

information that is not relevant to the claims, defenses, or subject matter of the instant action, nor 

reasonably calculated to lead to the discovery of admissible evidence.  Responding Party objects 

to this Interrogatory to the extent that it is also repetitive and covered by other discovery 

requests.  Responding Party objects to this Interrogatory to the extent that it seeks to invade 

Responding Party’s privacy and the privacy of Heather Clem. 



CONFIDENTIAL SUPPLEMENTAL RESPONSE TO INTERROGATORY 9:

 Subject to and without waiver of the foregoing objections, Responding Party does not 

remember the exact number of sexual encounters with Heather Clem.  To the best of Responding 

Party’s recollection, there were at least two, and possibly three, sexual encounters with Heather 

Clem in her private bedroom at the Clems’ residence, and one brief sexual encounter with 

Heather Clem at the radio station of Todd Clem’s radio program.  To the best of Responding 

Party’s recollection, these encounters all occurred in approximately late spring/early summer of 

2007, after Responding Party had separated from his wife.

INTERROGATORY 10:

Identify any and all times you discussed having Sexual Relations with Heather Clem with 

her husband, Todd Alan Clem, during the Relevant Time Period, stating for each time the date, 

approximate time, location and substance of the discussion.  

RESPONSE TO INTERROGATORY 10:

 Responding Party objects to this Interrogatory to the extent that it seeks information

protected from disclosure by the attorney-client privilege and/or attorney work product doctrine.  

Responding Party objects to this Interrogatory on the ground that the Interrogatory is overbroad 

and burdensome, in that whether or not this topic was discussed with any frequency or any 

specifics of such discussions other than whether such an encounter would be recorded and/or 

disseminated are irrelevant to the case.  Responding Party objects to this Interrogatory on the 

ground that it is so broad on its face that it requires production of irrelevant information. 

Responding Party further objects to this Interrogatory to the extent that it seeks information that 

is not relevant to the claims, defenses, or subject matter of the instant action, nor reasonably 



a recording of the encounter to anyone.

DATED:  February 21, 2014    

      /s/ Charles J. Harder    
Charles J. Harder, Esq. 
PHV No. 102333 
HARDER MIRELL & ABRAMS LLP
1925 Century Park East, Suite 800 
Los Angeles, California 90067 
Tel: (424) 203-1600 
Fax: (424) 203-1601 
Email: charder@hmafirm.com

-and- 

      Kenneth G. Turkel, Esq.
      Florida Bar No. 867233
      Christina K. Ramirez, Esq.
      Florida Bar No. 954497
      BAJO CUVA COHEN & TURKEL, P.A.
      100 North Tampa Street, Suite 1900
      Tampa, Florida 33602
      Tel:  (813) 443-2199  
      Fax: (813) 443-2193
      Email: kturkel@bajocuva.com  
      Email:  cramirez@bajocuva.com

Counsel for Plaintiff

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 
via e-mail this 21st day of February, 2014 to the following:   

Barry A. Cohen, Esquire 
Michael W. Gaines, Esquire
Barry Cohen, Esquire 
Michael W. Gaines, Esquire
The Cohen Law Group
201 E. Kennedy Blvd., Suite 1000 
Tampa, Florida 33602 
bcohen@tampalawfirm.com
mgaines@tampalawfirm.com
jrosario@tampalawfirm.com

Gregg D. Thomas, Esquire
Rachel E. Fugate, Esquire 
Thomas & LoCicero PL 
601 S. Boulevard 
Tampa, Florida 33606 
gthomas@tlolawfirm.com
rfugate@tlolawfirm.com
kbrown@tlolawfirm.com
Counsel for Gawker Defendants 



Counsel for Heather Clem

David R. Houston, Esquire 
Law Office of David R. Houston 
432 Court Street
Reno, NV 89501 
dhouston@houstonatlaw.com

Seth D. Berlin, Esquire
Paul J. Safier, Esquire 
Alia L. Smith, Esquire
Levine Sullivan Koch & Schulz, LLP 
1899 L. Street, NW, Suite 200 
Washington, DC 20036 
sberlin@lskslaw.com
psafier@lskslaw.com
asmith@lskslaw.com
Pro Hac Vice Counsel for 
Gawker Defendants 

Julie B. Ehrlich, Esquire
Levine Sullivan Koch & Schultz, LLP 
321 West 44th Street, Suite 1000 
New York, NY  10036 
jehrlich@lskslaw.com
Pro Hac Vice Counsel for 
Gawker Defendants 

Michael Berry, Esquire
Levine Sullivan Koch & Schultz, LLP 
1760 Market Street, Suite 1001 
Philadelphia, PA  19103 
mberry@lskslaw.com
Pro Hac Vice Counsel for 
Gawker Defendants 

Joseph F. Diaco, Jr., Esq.
Bank of America Plaza
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Attorneys for Non-Party Bubba Clem
 
       /s/ Kenneth G. Turkel   
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally
known as HULK HOGAN,

Plaintiff,

vs.

HEATHER CLEM; GAWKER MEDIA, LLC
aka GAWKER MEDIA; GAWKER MEDIA
GROUP, INC. aka GAWKER MEDIA; 
GAWKER ENTERTAINMENT, LLC;
GAWKER TECHNOLOGY, LLC; GAWKER
SALES, LLC; NICK DENTON; A.J.
DAULERIO; KATE BENNERT, and
BLOGWIRE HUNGARY SZELLEMI
ALKOTAST HASZNOSITO KFT aka
GAWKER MEDIA,

Defendants.
______________________________________/

Case No. 12012447CI-011

PLAINTIFF TERRY BOLLEA’S 
OPPOSITION TO GAWKER’S, DENTON’S, & DAULERIO’S

MOTION FOR SUMMARY JUDGMENT

I. INTRODUCTION

The Motion for Summary Judgment filed by Defendants Gawker Media, LLC 

(“Gawker”), Nick Denton, and A.J. Daulerio (collectively, the “Gawker Defendants”), despite its 

length and more than 100 exhibits, glosses over the key facts and issues in this case that

ultimately will need to be resolved by a jury:

On October 4, 2012, Gawker posted on its flagship website, Gawker.com, a secretly-

recorded, explicit, pornographic video depicting the plaintiff, Terry Bollea (professionally

known as Hulk Hogan), engaged in a private sexual encounter in a private bedroom, and 

depicting Mr. Bollea fully naked, aroused, and engaged in multiple sexual positions, with no 

Filing # 27144635 E-Filed 05/11/2015 04:24:46 PM



2

aspect of the video blocked, blurred, pixelated or otherwise obscured (the “Sex Video”). Gawker 

posted the Sex Video, and left it up on the Internet, knowing, and not caring, that Mr. Bollea was 

unaware that he was recorded in the private bedroom, and also had not consented to its

distribution.  On the contrary, he strenuously protested any publication whatsoever and put the 

world on notice of the illegal filming. Gawker admitted that this was footage the public was “not 

supposed to see.” The Sex Video was viewed by more than seven million (7,000,000) Internet 

voyeurs, resulting in a massive, highly-intrusive, and long-lasting invasion of Mr. Bollea’s 

privacy.

The individual defendants, Nick Denton and A.J. Daulerio, were directly involved in the 

publication.  In October 2012, Daulerio was Editor-in-Chief of Gawker.com.  He received a 30-

minute recording of Mr. Bollea’s private sexual encounter, supervised the production of a one 

minute and 41 second “highlight reel” (in his words), and published that Sex Video, along with 

graphic commentary that he personally wrote, on Gawker.com. Nick Denton, Gawker’s founder 

and CEO, was aware of and approved the publication of the Sex Video, and set the policies and 

practices at Gawker that gave rise to its publication.

Shortly before the Gawker Defendants’ publication of the Sex Video, every single 

member of the editorial staff at Gawker.com had received actual notice that Mr. Bollea had been 

secretly filmed and was seeking criminal and civil prosecution of everyone involved in the 

filming or distribution/publication of the sex tape. Also, within 24 hours of the Gawker 

Defendants’ publication of the Sex Video, Mr. Bollea’s counsel sent Gawker two written cease 

and desist communications. Gawker responded in writing that it would not remove the Sex 

Video, and left it up at its website for millions to view.
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The Motion for Summary Judgment obfuscates a key distinction between Gawker’s 

publication of the Sex Video itself, and its publication of Daulerio’s graphic commentary

relating to it:

Mr. Bollea’s complaint initially alleged claims arising out of both, however, Mr. Bollea 

made clear in April 2014, and has done so consistently since that time, that he is no longer 

pursuing a claim based on Daulerio’s “commentary.” Mr. Bollea does not seek, as Gawker’s 

motion contends, any liability relating to the commentary. Moreover, Mr. Bollea does not seek to 

prevent anyone (Gawker or anyone else) from commenting or discussing his relationship with 

Heather Clem or the existence of a sex video.1 Mr. Bollea seeks to hold Gawker accountable for 

its publication of the Sex Video itself—showing the graphic video of him naked, aroused, and 

having sexual intercourse.  The video itself was not a matter of public concern; it was not 

necessary to report the story about the existence of a sex tape involving Mr. Bollea and Ms. 

Clem, and it was cruel, despicable, and a gross invasion of Mr. Bollea’s privacy.

There are at least nine triable issues of material fact, any one of which warrants a jury 

trial:

1. There is a triable issue of fact concerning whether the Gawker Defendants’

publication of the Sex Video itself constitutes a matter of public concern.

Mr. Bollea’s journalism expert, University of Florida Journalism Professor Mike Foley,

explains in his affidavit that journalists routinely report stories without including visual 

depictions that invade the privacy of news subjects.  News stories about child pornography, 

                                                           
1 Daulerio’s commentary, nevertheless, is relevant to show that his and Gawker’s intent was to 
harm Mr. Bollea, invade his privacy, and drive traffic to Gawker.com, rather than to engage in 
legitimate discourse regarding a matter of legitimate public concern. Moreover, Gawker 
admitted in the commentary accompanying its publication of the Sex Video that the video is 
something “we aren’t supposed to see.”  Thus, the Gawker Defendants admit the video itself is 
not a matter of “public” concern. 
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allegations of surreptitious videotaping of locker rooms and restrooms, and celebrity sex tapes,

among other examples, are routinely reported in the news media without showing the actual 

video footage.  This way, the news gets reported, while privacy gets protected.  

The actual video footage of Mr. Bollea naked, aroused, and having sex in multiple 

positions, filmed without his knowledge or consent, was not and is not a matter of “public 

concern.” The recording was of a private sexual encounter in a private bedroom. There is zero

evidence that Mr. Bollea knew about the recording at the time it was made, or that he consented 

to the making or distribution of the Sex Video. Just the opposite, he aggressively sought to stop 

its publication, both before and after Gawker posted the Sex Video. Gawker admitted it received 

all of his notices.  The Gawker Defendants also admitted that they did not care if he was 

secretly filmed or protested its publication, before and after Gawker published it. Gawker also 

admitted that it believed the Sex Video was surreptitiously recorded based on the footage in the 

video itself.

Numerous other facts in the record support Mr. Bollea’s contention that the Gawker 

Defendants’ publication of the footage of Mr. Bollea naked, aroused, and having sex in multiple 

positions was not an attempt to inform the public on a “matter of public concern,” but rather a 

product of Gawker’s business imperatives and dismissive attitude towards privacy:

Gawker’s Editor-in-Chief, Daulerio, instructed Gawker’s video editor to create a 
“highlight reel” of the 30 minute sex video that Gawker received from its anonymous 
source. Gawker then published the highlight reel that the video editor (and Gawker) 
produced.

Gawker’s video editor also was instructed to include explicit footage of frontal nudity 
and sexual activity in the Sex Video that would be published.

The headline that Gawker published for its story accompanying the Sex Video told 
readers that the tape was “not safe for work” (“NSFW”) but that they should “watch it 
anyway.” The story was given the metatag “NSFW,” which means it would be 
displayed in search engine searches for “NSFW” material, so that it would more 
easily be found by searching “NSFW.” According to Gawker’s own internal Style 
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Guide distributed to its writers, this “lead tag” is tremendously important because it 
leads readers to the story.

Daulerio’s “commentary” that accompanied the Sex Video gave a “play-by-play” 
account of the entire video of Mr. Bollea’s private sexual activity, and made clear 
Gawker’s point that publishing the Sex Video was not supposed to be seen by 
members of the public, but Gawker instructed them to “watch it anyway.” By
contrast, news is material that people are supposed to see.

Gawker’s internal communications show its executives bragging about how the Sex
Video, as well as a story containing paparazzi photos of Duchess Kate Middleton’s 
bare breasts taken while with a telephoto lens, had driven record amounts of traffic 
to the Gawker website, with the clear implication that Gawker’s revenues would go 
through the roof.

Gawker’s revenues did in fact go through the roof—they doubled during the two 
years following the publication of the Sex Video.2

The evidence shows that the Sex Video’s purpose was not a “news” purpose, but rather to 

attract visitors to the Gawker website by titillating them with pornographic content, and to reap 

the financial rewards of those visitors.

2. There is a triable issue of fact concerning whether Mr. Bollea’s status as a public 

figure who was asked about and discussed his private life in various forums makes 

footage of him engaged in private sexual conduct a matter of public concern.

The Gawker Defendants make a pages-long argument that boils down to one sentence,

which we would paraphrase as follows: “Because Mr. Bollea is a celebrity who has been asked 

about and has discussed his private life publicly, Gawker’s publication of a video of him fully 

naked, aroused, and having sex in multiple positions, while in a private bedroom, is somehow a 

matter of public concern as a matter of law.” The argument is nonsensical.

First, it eviscerates the distinction between reporting a story regarding sexual activity and 

broadcasting pornographic footage of it.  

                                                           
2 See Jan. 28, 2015 Business Insider article, “Gawker Media Generated $45 Million In Net 
Revenue Last Year And It’s Raising A $15 Million Round of Debt,” at page BOLLEA 004421, 
depicting graph of Gawker’s revenue from 2010 through 2014.  Bollea SUDF ¶211, Ex. 40.
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Second, it ignores the central issue of consent.  The right to privacy is not a right that is 

forfeited simply because a person allows the public to learn about certain specific aspects about

one’s life.  

Mr. Bollea does not deny that he has allowed the public to learn certain specific

aspects of his private life.  However, Mr. Bollea emphatically denies that, in doing so, he 

has somehow waived his right to prohibit the publication of a secret video of him, naked 

and engaged in private sexual activity, in a private bedroom. Under the Gawker Defendants’

skewed version of privacy, any famous person who has ever spoken publicly about sex, nudity, 

or going to the bathroom is powerless to stop a “peeping tom” with a video camera, or a video 

website, from secretly recording and publishing private footage of the person naked, having sex, 

or going to the bathroom.3

If anything, the Gawker Defendants’ parade of sleazy gossip and innuendo, which they

submit in support of their Motion for Summary Judgment, proves precisely the opposite of their

point: all those media outlets that covered Mr. Bollea’s sex life, including even the National 

Enquirer, at least had the decency not to broadcast the Sex Video or any part of it.  All of them

understood that while the information relating to the romantic and sexual lives of celebrities 

may be matters of public concern, the act of publishing secretly-recorded footage of a celebrity

naked and having sex in a private bedroom is not a matter of public concern.

                                                           
3 The Gawker Defendants’ argument is analogous to arguments made about rape victims that 
they supposedly forfeit their right to refuse consent to intercourse because they dress or act
“sexy.” Both arguments improperly conflate two different issues of consent, and argue that 
consent for one thing (dressing or acting sexy, in the case of a rape victim; or discussing nudity, 
sex, or going to the bathroom, in the case of an interview of a public figure) is consent for 
everything (rape; or publication of secretly-filmed private footage). That is not the law, and it 
could mean a wholesale end to privacy, and rape laws, if it were to become the law.
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While other news outlets merely reported about the “Hulk Hogan sex tape” story—

Gawker exploited it for the purpose of driving maximum traffic to its website—by publishing 

the Sex Video itself.  Moreover, the purpose of the accompanying narrative was to goad readers 

into viewing the footage by assuring them that the footage was explicit and they would get to 

watch Mr. Bollea have sex, while at the same time admitting “it is something we’re not supposed 

to see.”

3. There is a triable issue of fact concerning whether the decision to publish the explicit 

footage of Mr. Bollea naked, aroused and having sexual intercourse is a matter of 

“news judgment,” to be made by the news outlet itself, in its sole discretion.

There is no case or statute holding that news judgment is unlimited and bars all invasion 

of privacy suits against the news media.  Rather, the case law makes clear that it is not per se

necessary to publish a video of full frontal nudity and explicit sexual intercourse to report a story

about the existence of such a video.  Thus, the Gawker Defendants’ decision to publish the Sex 

Video does not constitute a protected news judgment.  Rather, it is a jury issue whether its 

publication was justified by the facts. It speaks volumes that every other news outlet rejected

the Gawker Defendants’ judgment and reported the story of the Sex Video, without publishing 

the footage of nudity or sex.

Further, the Gawker Defendants are wrong in contending that it somehow matters that 

only “nine seconds” of the one minute and 41 seconds that they published depicted sexual 

activity. First, the Sex Video depicts a sexual encounter, all of which occurred in a private room 

and all of which should have remained private.  There is no privilege to broadcast what one does 

in a bedroom before and after one has sexual intercourse; the entire 1 minute and 41 seconds 

was private activity.  Second, Mr. Bollea is depicted naked for 45 seconds of the footage 
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published by Gawker, including the footage of him having sex. Thus, the Gawker Defendants

published at least five times as much footage constituting the grossest invasion of Mr. Bollea’s 

most intimate activities as it claims it did.  Third, even if only the nine seconds depicting oral sex 

and sexual intercourse were considered, there is no law that permits a defendant to invade 

someone’s privacy so long as the invasive content is only a small percentage of what is 

published. 

4. There is a triable issue of fact as to whether the public concern test required the 

Gawker Defendants to block, blur, or otherwise “sanitize” the footage.

The Gawker Defendants admit that they had the option of blocking or blurring the 

footage of Mr. Bollea, or publishing only portions of the Sex Video that did not show him naked 

and having sex.  The fact that they did not do this establishes, once again, that their goal was to 

bring viewers to the site, and publishing footage of Mr. Bollea fully naked, aroused, and engaged

in oral sex and sexual intercourse in multiple positions was the means to that end.

5. The prior decisions on temporary injunction proceedings, without a full factual 

record (and before any discovery at all had been conducted) do not have any 

preclusive effect on the Motion for Summary Judgment proceedings.

The Gawker Defendants claim that the rulings in their favor on Mr. Bollea’s motions for 

temporary injunctions somehow require that their Motion for Summary Judgment be granted.

Those rulings, however, were not rulings on the merits, and were based on undeveloped factual 

records before any discovery at all had been conducted.  Moreover, the Second District Court 

of Appeal has repeatedly ruled that those rulings do not have preclusive effect here. Gawker 

asked the Second DCA to stop this litigation based on the injunction orders, and that request was 

dismissed. The factual record has now been fully developed and discloses numerous triable 
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issues of fact on Mr. Bollea’s claims, including his central claim that his privacy was invaded 

and the Gawker Defendants’ central defense that their publication of the Sex Video was a 

“matter of public concern.”  The temporary injunction rulings simply did not decide whether 

there exist triable issues of fact, and are not relevant here.  

* * *

There also are triable issues of fact as to the other claims in the case:

6. Intentional Infliction of Emotional Distress: The Gawker Defendants’ argument that 

Mr. Bollea cannot recover on his intentional infliction of emotional distress claim because he 

does not claim the kind of emotional distress damages that would require medical attention is 

completely wrong and without merit—the Gawker Defendants confuse the intensity of 

emotional distress with the type of emotional distress.  There is no doubt that the Gawker 

Defendants’ conduct would cause a reasonable person to suffer severe emotional distress, and 

triable issues of fact exist on this point.

7. Violation of the Wiretap Act: The audio recording of Mr. Bollea and Ms. Clem having 

sex is not a matter of public concern. The Gawker Defendants’ “good faith” claim is based on a 

misreading of the holdings of cases to which they cite, as discussed in greater detail below.

8. Intrusion upon Seclusion:  The law provides that this tort extends beyond physical 

intrusions. The Gawker Defendants’ electronic intrusion gave seven million people a front row 

seat in the bedroom to watch Mr. Bollea fully naked and having sex.  That electronic intrusion of 

seclusion is just as actionable as if the intrusion were physical.

9. Right of Publicity: The evidence supports a jury finding that the Gawker Defendants’

use of Mr. Bollea’s likeness was “commercial” in nature based on, among other things, their

expressed desire and clear efforts to use the Sex Video to drive maximum traffic to Gawker.com,
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and receive substantial financial benefits as a result, as well as the fact that Gawker succeeded in 

that goal and doubled its traffic and revenues shortly after its publication of the Sex Video.

* * *

Gawker Defendants’ Motion for Summary Judgment is, at its core, an attempt to prevent 

Mr. Bollea from having his day in court, to preclude a jury comprised of members of this 

community from determining the many factual issues in this case relating to both liability and 

damages, to deny Mr. Bollea his Constitutional right to a trial by jury, and to avoid holding 

Gawker, Denton and Daulerio accountable for their tortious acts. Beyond that, the Motion for 

Summary Judgment is an attempt to “turn the tables” on Mr. Bollea, put him “on trial,” and turn

this case into an assassination of Mr. Bollea’s character, and a detailed and extensive 

examination of his private life, rather than what this case is and should be about: an inquiry into 

Gawker Defendants’ invasion of Mr. Bollea’s privacy, misappropriation of his publicity rights, 

and violation of the Wiretap Act; whether Gawker Defendants have a First Amendment privilege 

to invade his privacy in the way that they did; and calculation of Mr. Bollea’s damages if his 

claims are proven and the Gawker Defendants’ defenses are not.

The Gawker Defendants’ conduct in this lawsuit also is a warning shot to anyone who 

might consider attempting to prevent his or her private sexual activity from being broadcast to 

the world.  The Gawker Defendants’ position is that the decision to violate anyone’s privacy is 

left solely up to them, and pursuant to their aggressive litigation tactics, anyone who seeks to 

enforce their privacy rights will have their entire private life “put on trial” by Gawker as 

punishment.  If summary judgment is granted here, Americans will have only so much privacy as 

the CEO of Gawker decides to give us.  When Gawker’s CEO, Nick Denton, was asked whether 
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Gawker sets “a lower value on privacy than most people do,” he responded, “I don’t think people 

give a f*ck, actually.”  

The motion should be denied, and the case should proceed to a jury trial on July 6.

II. STATEMENT OF FACTS4

The Defendants: Gawker, Denton & Daulerio and Their Philosophy on 
Journalism Ethics

Gawker Media, LLC, the company founded and run by Defendant Nick Denton, operates 

eight websites focusing on different interest areas ranging from sports to cars to women’s issues.  

Gawker.com is its flagship website, described by a Gawker editor as a “tabloid at heart,” and, 

according to Nick Denton, a website that adheres to the tagline: “without access, favor or 

discretion.”  Bollea SUDF ¶¶149–150.  The writing style is admittedly “sexual” and “mean.”  

Bollea SUDF ¶150.  The subjects it covers, according to former Managing Editor, Emma 

Carmichael, amount to “yellow journalism” and, according to Master Lecturer of Journalism at 

the University of Florida, Professor Mike Foley, constitute “pornography.” Bollea SUDF 

¶¶151–152.

Professor Foley explains in his expert report that journalists are ethically bound to 

“minimize harm” to the subjects about whom they report.  Bollea SUDF ¶152. Gawker,

however, does not believe in journalism ethics.  Its stories pay no regard to whether they will 

cause harm.

Gawker’s total disregard for ethical journalism originates from the top, namely, its CEO 

and founder, Defendant Nick Denton. The Washington Post quoted Denton as saying: “We don’t 

                                                           
4 Mr. Bollea files herewith a Statement of Disputed and Undisputed Facts in Opposition to 
Gawker Defendants’ Motion for Summary Judgment (“Bollea SUDF”), as well as a separate 
Confidential Statement of Disputed and Undisputed Facts (“Bollea Conf. SUDF”), which 
includes those facts that have been designated as “confidential” under the Agreed Protective 
Order entered in this action on July 25, 2013.
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seek to do good.  We may inadvertently do good.  We may inadvertently commit journalism.  

That is not the institutional intention.”  Bollea USDF ¶153.5

Denton further described his philosophy at his deposition:

I believe in total freedom and information transparency.  I want everybody to 
know everything. And I think society, this country that I moved to will be better 
off if we could talk freely about everything.  So that’s – I’m an extremist when it 
comes to that.  

Bollea SUDF ¶155.

In an interview with Playboy magazine, Denton was asked:  “Is it possible you set a 

lower value on privacy than most people do?”  His response:  “I don’t think people give a f*ck, 

actually.” Bollea SUDF ¶156.

A.J. Daulerio was Gawker.com’s Editor-in-Chief and fulfilled and executed the company 

philosophy: to make sure everybody knew everything.  Before becoming Editor-in-Chief of 

Gawker.com, Daulerio was Editor-in-Chief at Deadspin (Gawker’s sports site).  In addition to 

being the architect of the gross invasion of Mr. Bollea’s privacy that is the subject of this case:

A.J. Daulerio, on a Gawker website, linked readers to where they could view the 
secretly-filmed footage of ESPN reporter Erin Andrews naked in her private hotel 
room, recorded by a peeping tom. That recording was found to constitute a crime,
and the peeping tom was sentenced to 2.5 years in prison. Bollea SUDF ¶ 158.

Even Emma Carmichael, the Managing Editor of Gawker.com at the time of the 
posting of the Sex Video, admitted when asked about the Erin Andrews story:  “I 
likely would not have included the link.  . . .  I don’t think the video is needed to 
illustrate that point in this case.”  Bollea SUDF ¶158. In other words, the 
publication of the secret recording of her naked was not needed to tell the story that 

                                                           
5 “The whole point of the company is that we trust our reporters to be smart and judicious 
without having to adopt the ethical pretense that what they’re doing is anything but a sort of 
professionalized rudeness.”  -- Tommy Craggs, Executive Director of Deadspin, Gawker’s sports 
website (Bollea SUDF ¶154); “Journalism ethics is nothing more than a measure of the 
scurrilousness your brand will bear.”  -- Tommy Craggs (Bollea SUDF ¶154); “Journalism ethics 
are the same as plumber ethics.”  -- John Cook, former Editor-in-Chief of Gawker.com, current 
Executive Editor for Investigations at Gawker Media (Bollea SUDF ¶154).
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Erin Andrews had been secretly filmed naked.  For the same reason here, the Gawker 
Defendants’ publication of the Sex Video was not necessary to tell the story about 
Mr. Bollea, the Clems and the secret filming of him naked and having sex.

A.J. Daulerio once posted an explicit video of a young and extremely intoxicated girl 
being sexually assaulted on the floor of a men’s bathroom in a bar in Indiana, lying in 
a pool of urine.  Bollea SUDF ¶ 159.  Daulerio admitted that the young girl may have 
been raped based on her high level of intoxication. Id. When the girl and her father 
pleaded with Daulerio and Gawker’s legal team to remove the video, Gawker 
responded: “This is a news story, and completely newsworthy.  It’s the truth, which 
can be hurtful, granted, but one’s actions can have unintended consequences . . . we 
believe that we are publishing this legitimately and as such, we will not remove the 
clip.” Id.

Gawker published private footage of actor Eric Dane in a hot tub with his wife, 
actress Rebecca Gayheart, and a female friend of theirs (topless but not having sex).
Bollea SUDF ¶160.

Gawker published photos of Kate Middleton sunbathing topless taken by a paparazzo 
with a telephoto lens.  Bollea SUDF ¶ 161

A.J. Daulerio and Gawker paid $12,000 for an alleged photo of NFL quarterback 
Brett Favre’s penis and published it. Bollea Conf. SUDF ¶162.

If it were up to the Gawker Defendants, there would be no privacy in America—

everyone’s secrets would be exposed, the intimate details of their lives would be fully 

published—and everyone would gather at Gawker to mock, ridicule, and gawk at what 

previously was confined to private conversations and closed bedroom doors. In other words, if it 

were up to Gawker, all walls would become windows, and no privacy would exist anywhere.

David Carr, who covered media for The New York Times, analogized Gawker to a group 

of junior high school girls:

There was a group of ninth grade girls who knew everything, who saw 
everything, who said everything, the mean girls who just you know ran the show 
and laid waste to everyone they saw.  That’s Gawker.  They rule the playground. 

Bollea SUDF ¶163. Gawker’s efforts to lay waste to everyone in their path is not journalism; it 

is, as Mr. Carr put it, “disgusting” and “despicable.”   Id. University of Florida Journalism 
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Professor Mike Foley agrees.  Id.  Foley says Gawker’s practices are “not journalism;” they are 

“pornography.”  Bollea SUDF ¶152.

Gawker’s Focus on Driving Traffic to Its Site

At Gawker, the focus is on generating traffic.  In the reception area of Gawker’s offices

looms the “Big Board”—a large screen monitor “that shows the most popular stories throughout 

the blog network in a given day or minute.” Bollea SUDF ¶164. Carmichael testified that the 

Big Board is (and was) visible on the computer screens of the editorial staff at Gawker. Id.

Unlike most news websites, every Gawker story prominently lists the number of visitors who 

viewed the story.  Id. The obvious purpose is to instill in each writer and editor the need to drive 

maximum possible traffic to the Gawker sites—in order to generate the maximum possible 

revenue and profits.

According to Denton, sex brings traffic, or, as he puts it:  “Scandal sells.  . . .  The staples 

of old yellow journalism are the staples of new yellow journalism: sex, crime; and, even better, 

sex crime.”  Bollea SUDF ¶165. These are the kind of stories that Denton says cause advertisers 

to “shower [Gawker] with dollars” because they draw in unique viewers. Bollea SUDF ¶165.

Gawker’s disdain for journalism ethics, coupled with its insatiable appetite for traffic,

revenues and profits is the reason we are here today.  It is that sinister combination that makes 

Gawker unique among news organizations—no other news outlet aired any nudity or sexual 

content from the secretly-filmed, illegal recording of Mr. Bollea. 

The Surreptitious and Illegal Recording of Mr. Bollea

Throughout the past two years of discovery, the Gawker Defendants have tried to find 

support for their conspiracy theory that Mr. Bollea somehow was “in on” the filming and release 

of the Sex Video, supposedly as a way to enrich himself or advance his career.  That theory is 
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baseless, and always has been.  After deposing all of the people involved in the video, and others 

peripheral to it as well, the Gawker Defendants have uncovered zero evidentiary support for this

conspiracy theory because it simply is not true.

The testimony of Bubba Clem, Heather Clem and Terry Bollea is consistent on this point.

All three testified that the sexual encounter between Mr. Bollea and Ms. Clem was not Mr.

Bollea’s idea. Bollea Conf. SUDF ¶166. Rather, Mr. Bollea was at a very low point in his life;

he was physically, emotionally and legally separated from his wife, who made clear their 

marriage was permanently over and who had gone to live somewhere else. Bollea Conf. SUDF 

¶167. When Mr. Bollea was at his most vulnerable, in mid-2007, the Clems lured Mr. Bollea 

into a sexual encounter with Heather in their private bedroom (Bollea Conf. SUDF ¶167), and 

caused him to be filmed without his knowledge. Bollea Conf. SUDF 168–169. Bubba Clem 

later downloaded the secretly-recorded footage onto a disc and took it to his office at the radio 

station.  Bollea SUDF ¶168.

Every percipient witness with knowledge in this case has consistently testified that Mr. 

Bollea did not know that he had been filmed, did not know of the existence of a video of the 

encounter, and did not authorize the release or distribution of any such video. Bollea Conf. 

SUDF ¶¶168–169.

The Early Reports of a Sex Video, and Mr. Bollea’s Early Public Statements 
that He Was Illegally Recorded

In March and April of 2012, rumors of a possible “Hulk Hogan sex tape” surfaced.

Bollea SUDF ¶170.  Mr. Bollea wanted it known, and told the press in no uncertain terms, that 

any such footage was secretly recorded illegally, that he knew nothing about it, never 

authorized it, and wanted the video never to “see the light of day.”  Id.



16

Gawker itself was aware of Mr. Bollea’s statements, because every member of the 

editorial staff at Gawker.com received the following press reports from emails to the Gawker 

Tips account on: March 7, 2012 (“Hulk Hogan says the sex tape being shopped to porn 

companies was ‘secretly filmed’ WITHOUT his permission…and claims the footage is nothing 

less than an ‘outrageous invasion of privacy.’… Hulk’s lawyer David Houston has released a 

statement … saying … ‘We will take all necessary steps to enforce both civil and criminal 

liability.’”); March 8, 2012 (“The former WWE star says he was taped, and the video is being 

distributed, without his knowledge of the taping or permission to distribute it”); March 8, 2012 

(“[Hulk] was adamant that he had no idea he was being taped and he would go after the people 

behind the tape both civilly and criminally . . . Hulk and his lawyer could not have been clearer 

on TMZ Live yesterday . . . they don’t want that tape to see the light of day”); March 12, 2012 

(“Hogan says [the] tape was made without his knowledge”); and April 26, 2012 (“Hulk Hogan is 

freaking OUT over screen grabs of his alleged sex tape that have leaked onto the Internet”).  

Bollea SUDF ¶171. Gawker’s Managing Editor in March/April 2012, Emma Carmichael, 

confirmed that every member of Gawker’s editorial staff, including all editors and all writers,

received these Gawker Tips emails. Bollea SUDF ¶171.

The Gawker Defendants’ Receipt of the Illegally Recorded Sex Video

In late September 2012, A.J. Daulerio was approached via email by talent agent Tony 

Burton of Buchwald & Associates in New York about whether he was interested in a video of 

“Hulk Hogan” having sex. Bollea Conf. SUDF ¶172. Notwithstanding Gawker’s actual 

awareness that the video had been illegally recorded, illegally obtained, illegally shopped to 

third parties, and Mr. Bollea and his attorney were aggressively pursuing both criminal and civil 
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remedies against everyone involved—Defendant Daulerio expressed immediate interest in the 

video.  

The video arrived in the mail from an anonymous source. Bollea Conf. SUDF ¶173.

Once the video arrived at Gawker’s offices, Gawker employees immediately started watching it 

and commenting on it. Bollea SUDF ¶ 174; Bollea Conf. SUDF ¶174. Gawker produced 

internal e-mails and instant messages of its employees making fun of Mr. Bollea, including his 

genitals, and making cruel comments about the Sex Video. Bollea SUDF ¶ 174; Bollea Conf. 

SUDF ¶174. The inter-office commentary undermines Gawker’s contention that its purpose in 

publishing the video was to inform the public and report “the news.”  The matter was an office

joke to Gawker, with no consideration to the people whose lives hung in the balance. 

Gawker.com’s Managing Editor at the time, Emma Carmichael, testified that she was the 

first person to watch the video at Gawker:

Q.  Was it assumed at Gawker that [Terry Bollea] did not approve the release of 
the sex video?
A.  Yes.
. . .
Q.  The camera was from a very high point of view, correct?
A.  Yes.
Q.  And the camera appeared to be fairly far away from the bed, correct?
A.  As best as I could recall, yes.
. . .
Q.  Of the video that you saw, did you ever see Hulk Hogan or the female look 
into the camera?
A.  From what I saw, no, they did not.

Bollea SUDF ¶¶175–176.

The video contains no indication that Mr. Bollea was aware of a camera present.  Editor-

in-Chief A.J. Daulerio admitted this during his deposition:  “Q. . . . Have you ever seen any 

evidence that Hulk Hogan knew at the time of the encounter that that encounter was being 

videotaped?  A.  No.”  Bollea SUDF ¶177.  The video was shot from an angle above and far 
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away from the bed, as if from a camera at or near the ceiling, and the footage appeared to be 

from a surveillance camera.  Bollea SUDF ¶176. But those facts made no difference to 

Gawker’s editorial decision-making.  A.J. Daulerio testified that he saw no difference between 

someone being surreptitiously recorded and someone who voluntarily recorded himself having 

sex, and further testified that he would have published the Sex Video even if he knew 

definitively that it was surreptitiously recorded without Mr. Bollea’s consent. Bollea SUDF 

¶178

The Gawker Defendants’ Production of the Highlight Reel

Despite knowing the illegal circumstances under which the footage was recorded and 

distributed, and despite the mysterious circumstances surrounding the anonymous receipt of the 

video: 

No one at Gawker contacted Terry Bollea, or his lawyer, David Houston, or Heather or 
Bubba Clem–presumably because Gawker knew they would not give permission to 
publish (Bollea SUDF ¶179);  and

No one at Gawker blocked, blurred or pixilated Mr. Bollea’s and Heather Clem’s private 
parts or sexual acts before broadcasting them to the world–even though Gawker admits it
had the ability to do so (Bollea SUDF ¶180).

The Gawker Defendants instead edited the video to include footage of each of Mr. 

Bollea’s and Heather Clem’s multiple sexual positions, sexual acts, their oral sex, and Mr. Bollea

aroused. Bollea SUDF ¶181. Gawker editors A.J. Daulerio and Emma Carmichael expressly

instructed video editor Kate Bennert to include explicit footage of Mr. Bollea having sex, and 

to include footage of Mr. Bollea aroused. Id.

Gawker did not, as it argues, show “only enough” of the sex tape to prove to the audience 

that the tape existed, and included sex.  A pixilated still, or a pixilated one or two seconds of 

footage, would have accomplished that goal, if Gawker had such a goal.  On the contrary, 

Gawker created a “highlight reel”—the very term used by Editor-in-Chief A. J. Daulerio to 
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describe the video that he and his staff produced and broadcast to the world. Bollea Conf. SUDF 

¶182. The Sex Video contains one minute and forty-one seconds of a private sexual encounter,

including 45 second of Mr. Bollea naked—as Harvard Professor Leslie John put it, the preamble, 

the sexual acts themselves, and the denoument. Bollea SUDF ¶183; Bollea Conf. SUDF ¶183.

The Gawker Defendants’ Publication of the Sex Video Violated Journalism’s
Ethical Rules and Guidelines

On October 4, 2012, Gawker did what no other news outlet or website had done, although 

several outlets reported on the alleged contents of the video: Gawker published the Sex Video.

Journalism Professor Mike Foley, a Master Lecturer at the University of Florida and a

former award-winning reporter, editor, and senior executive at the St. Petersburg Times (now the 

Tampa Bay Times), states in his affidavit, based on his 40 years of journalistic experience, that:  

(1) While the story that Mr. Bollea had sex with Heather Clem and that a sex tape existed 

was news, the publication of the actual content of the Sex Video was not newsworthy—rather, it

was “pornography.” Bollea SUDF ¶¶152, 184.

(2) Journalists routinely avoid publishing material that is invasive of people’s privacy 

unless absolutely necessary to tell the story. Bollea SUDF ¶185.

(3) Where such material is necessary to the story, journalists use the least invasive 

material available. Id.

(4) Specifically, where stories involve video footage of persons in the nude in private 

settings (such as stories of women who were secretly recorded in locker rooms), journalistic 

outlets never run the footage.  Bollea SUDF ¶186.

(5) It was not necessary for Gawker to publish the Sex Video to tell the story of its 

existence and the circumstances surrounding it. Bollea SUDF ¶187.
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Further, former Editor-in-Chief of Gawker.com, Defendant Daulerio himself admitted 

under oath that the inclusion of footage of Mr. Bollea’s penis was not newsworthy.  Instead, it 

was included merely to “add color” to Mr. Daulerio’s “commentary.” Bollea SUDF ¶188.

The so-called “commentary”—entitled “Even for a Minute, Watching Hulk Hogan Have 

Sex in a Canopy Bed is Not Safe For Work But Watch it Anyway”—reads like lurid voyeurism,

not news.  It includes: (1) a headline that directs readers to watch the Sex Video; (2) an 

admission that when readers watch famous people have sex, they are “shameless voyeurs and 

deviants;” (3) an admission that “we are not supposed to see” the Sex Video; (4) a graphic 

description of the sex acts and positions of Mr. Bollea and Ms. Clem; (5) a graphic description of 

Mr. Bollea aroused; (6) a graphic description of the noises made by Mr. Bollea at the point of 

climax; (8) and an admission that the Sex Video contains “not safe for work” content (a common 

Internet description of pornographic content). Bollea SUDF ¶189–192.6 None of these

descriptions of Mr. Bollea constitute a matter of public concern. The private nature of the acts 

(nudity and sex), the private location (a private bedroom), the secret filming of Mr. Bollea, and 

the admission by Gawker and Daulerio that it is something we are “not supposed to see” is 

overwhelming evidence of the private nature of the Sex Video, and therefore not a matter of 

“public concern.” Likewise, the commentary is not, as Gawker contends, commentary on Mr. 

Bollea’s public image, or his relationship with Ms. Clem, or his relationship with his ex-wife 

Linda, or his sex life generally, or for that matter commentary on any of the interviews or 

press coverage of Mr. Bollea, copies of which were attached to Defendants’ Motion for 

Summary Judgment. Rather, the commentary is simply gratuitous descriptions of sex and 

                                                           
6 The tag NSFW (“not safe for work”) was included so it would show up in search engine 
searches when Internet users searched for that type of content (i.e., pornography, not news).   
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admissions that it is something that people are “not supposed to see”—as opposed to news,

which is something that people are supposed to see.

Gawker Refuses to Remove the Highlight Reel

Mr. Bollea swiftly reacted to the publication of the Sex Video.  His counsel wrote 

Gawker, stating that the video was surreptitiously recorded, released without his consent, and 

that the continued publication of it was offensive and harmful to Mr. Bollea, and demanded its 

removal. Bollea SUDF ¶193; Bollea Conf. SUDF ¶193. Gawker refused to take the Sex Video 

down, and Defendant Denton (founder and CEO) called Mr. Bollea’s pleas to his humanity “not 

persuasive.” Bollea SUDF ¶194.

After filing this lawsuit, Mr. Bollea moved for a temporary injunction from this Court, 

and the Court entered an order enjoining the publication of the Sex Video and the accompanying 

“commentary.” Gawker refused to comply with the Court’s order.  Instead, Gawker published a

story entitled “A Judge Told Us to Take Down Our Hulk Hogan Post. We Won’t.” Bollea SUDF 

¶195. As the headline promised, Gawker refused to remove the commentary in violation of the 

court order, and though it did remove the Sex Video from Gawker.com, it simultaneously added 

a link to the same Gawker-edited Sex Video at a third party site, directing viewers to continue to 

watch the court-enjoined Sex Video. Bollea SUDF ¶196. Although the temporary injunction 

order eventually was reversed, Gawker never even pretended to obey it when it was in force, 

choosing instead to continue to violate Mr. Bollea’s privacy.

Perhaps even more egregious, during the course of this litigation, the Gawker Defendants

threatened through their counsel to publish additional footage of Mr. Bollea having sexual 

intercourse.  Bollea SUDF ¶197. Emma Carmichael also testified at her deposition that a second

sex video of Mr. Bollea was edited and produced by Gawker, but has not yet been published to 
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Gawker.com. Bollea SUDF ¶198. The Gawker Defendants’ threat hangs like the Sword of 

Damocles over Mr. Bollea, as he continues to seek to protect his privacy and seek appropriate 

remedies for the Gawker Defendants’ 2012–2013 violation of his privacy.

Gawker Generates Traffic, Revenues and Profits as Mr. Bollea Suffers Extreme 
and Continued Distress

From October 4, 2012 through April 25, 2013, at least 5.35 million unique visitors 

flocked to the Gawker.com webpage. Bollea SUDF ¶199. At least 2.5 million people watched 

the Sex Video at Gawker.com (Bollea SUDF ¶200); and an additional 4.5 million people 

watched the same Gawker-produced Sex Video at other websites (mostly porn sites) that had 

lifted the video from Gawker.com, for a total of at least 7 million total views. Bollea Conf. 

SUDF ¶201. The Sex Video generated the second-most page views of any Gawker.com story in 

2012, and spiked Google searches for the term “Gawker” (not Hulk or Hogan sex tape) to their 

highest level throughout the history of Gawker.com, both past and present. Bollea SUDF ¶202.

(Bollea SUDF ¶202; Ex. 50_C to Aff. of K. Turkel, Esq.).
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Gawker used the Sex Video as a form of advertisement for Gawker—a way to bring 

users into the Gawker universe where they could then become available to Gawker’s advertisers 

and generate revenue and profits for Gawker.  Bollea SUDF ¶203. The Gawker Defendants’ sex 

tape expert, Kevin Blatt, testified that advertising revenue is generated by publishing a celebrity 

sex tape on a website, even if the celebrity sex tape is posted for free.  Bollea SUDF ¶204.  Blatt 

himself has used a celebrity sex tape to promote traffic to a website, much like the Gawker 

Defendants did here.  Bollea SUDF ¶204.

Gawker advertised the Sex Video on its Facebook page in what its own expert witness 

conceded was an attempt to draw traffic to the Gawker site. Bollea SUDF ¶205; Bollea Conf. 

Conf. SUDF ¶205. Gawker’s expert witness further conceded that Gawker used the Sex Video 

as a form of viral marketing to generate additional viewers. Bollea Conf. SUDF ¶205.

According to Gawker’s corporate designee, COO Scott Kidder, Gawker had an employee 

bonus program tied to traffic and paid the maximum possible employee bonus to Gawker 

employees during the month of October 2012 because of the traffic generated by the Sex Video.  

Bollea SUDF ¶206. Denton and Daulerio admitted that, if the story had been published without 

the Sex Video, it would have generated significantly less traffic.  Bollea SUDF ¶207. Thus, 

showing pornographic footage of Mr. Bollea naked and having sex was the only way to generate 

the traffic that Gawker sought.  Daulerio agreed that “sex sells” and brings traffic to websites, 

and that without the Sex Video, there would have been less traffic. Bollea SUDF ¶207.

Denton bragged that the publication of the Sex Video, along with Gawker’s earlier 

publication of the surreptitiously-taken photos of Duchess Kate Middleton’s breasts, boosted 

daily U.S. traffic to Gawker.com to over one million users per day for the first time ever

(stating Gawker “scored with royal breasts and Hulk sex” and boasting about the huge traffic 
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those stories brought to Gawker.com). Bollea SUDF ¶208. Gawker’s corporate designee, COO 

Scott Kidder, further conceded that the publication of the Sex Video could produce revenue for 

Gawker by bringing new, repeat visitors to Gawker.com who read other articles with advertising.

Bollea SUDF ¶209; see also Bollea SUDF ¶210 (Kuntz Tr. 133:13–22: “From an advertising 

perspective, if I knew that those five million people that visited the site were ultimately going to 

be people that came back to the site time and time again is what we call repeat visitors or 

readers and they visit certain sections of the site that we have an opportunity to monetize, then 

yes, there could be some value there.” (emphasis added)).

While Gawker reaped the benefits of the increased traffic, revenue, profits and worldwide 

attention, Mr. Bollea faced a firestorm caused by Gawker’s invasion of his privacy. Among 

other things, tabloid media speculated (falsely) that he was involved in “shopping” his own tape.

The Gawker Defendants’ contention that Mr. Bollea’s interviews with the press—largely to 

correct false stories about the sex tape—somehow evidence Mr. Bollea’s own supposed “lack of 

concern for his privacy,” and “supposed desire to talk publicly about his sex life,” is a gross 

mischaracterization of the evidence, and also highly offensive—adding insult to injury. Mr. 

Bollea’s media appearances were intended to prevent further release of the Sex Video, and to 

quell speculation in published reports that he supposedly had something to do with the release of 

the Sex Video.  Bollea SUDF ¶212. He had little choice but to agree to interviews about the Sex 

Video, both in Spring 2012 when reports surfaced that a “sex tape” was “being shopped,” and 
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again in October 2012 after Gawker had released the Sex Video.7 Mr. Bollea testified at his 

deposition that giving these interviews was embarrassing to him, as they would be to anyone.

Bollea Conf. SUDF ¶213.

Moreover, in October 2012, Mr. Bollea had been scheduled months in advance for a 

media tour to promote a pay-per-view wrestling event called “Bound for Glory” and was 

contractually obligated to do so.  Bollea SUDF ¶214.  Thus, he faced a choice of having the sex 

video torpedo his career, or comply with his contractual obligations.  He reluctantly went on the 

tour and was asked about the Sex Video as well as the pay-per-view wrestling event, though he 

dreaded questions about the former and wanted to talk about the latter. Bollea Conf. SUDF 

¶214.

Mr. Bollea suffered a breakdown as a result of the publication of the Sex Video. He 

testified that it destroyed his life.  He could not function, sleep, eat, or think straight. Bollea 

Conf. SUDF ¶215. Gawker’s release of the Sex Video was the most stressful situation Mr. 

Bollea ever faced in his life. Bollea Conf. SUDF ¶216. Mr. Bollea has cried, worried about its 

impact on his children, and its impact on his current marriage, and he often is confronted by 

strangers in public who have seen the Sex Video and try to engage him in conversation about it,

often with his wife and/or children present. Bollea Conf. SUDF ¶217.

                                                           
7 First Amendment privileges that make it difficult for public figures such as Mr. Bollea to sue 
for defamation are premised specifically on the fact that public figures have a media platform to 
correct false information that is being disseminated.  Curtis Publishing Co. v. Butts, 388 U.S. 
130, 156 (1967) (“[T]he issue of who is a public figure turns on who has access to the means of 
counterargument to be able ‘to expose through discussion the falsehood and fallacies’ of the 
defamatory statements.”).  By analogy, Mr. Bollea cannot and should not be faulted for using the 
media to correct false stories and stop the further dissemination of the Sex Video.  In other 
words, his doing so should hardly serve as a waiver of his sexual privacy rights—as Gawker 
contends. 
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III. ARGUMENT

A. Standard for Summary Judgment

Under Florida law, summary judgment is proper only if, based upon examination of 

admissible evidence, no genuine issue of fact exists and the movant is entitled to judgment as a 

matter of law.  Fla. R. Civ. P. 1.510; Volusia County v. Aberdeen at Ormond Beach, L.P., 760 

So.2d 126, 130 (Fla. 2000).

A “material fact,” for summary judgment purposes, is a fact that is essential to the

resolution of the legal questions raised in the case. Continental Concrete, Inc. v. Lakes at

La Paz III Ltd. Partnership, 758 So.2d 1214, 1217 (Fla. 4th DCA 2000). “The burden to 

conclusively prove the nonexistence of a material fact is on the moving party.”  Id.

The Court must take all facts that the opposing party states as true, and must draw all 

reasonable inferences in his favor.  Bradford v. Bernstein, 510 So.2d 1204, 1206 (Fla. 2d DCA 

1987).  The Court may not try or weigh facts on a motion for summary judgment.  Id. “If the 

record reflects the existence of any genuine issue of material fact, or the possibility of an issue,

or if the record raises even the slightest doubt that an issue might exist, summary judgment is 

improper.”  Christian v. Overstreet Paving Co., 679 So.2d 839, 840 (Fla. 2d DCA 1996)

(emphasis added). “On a motion for summary judgment, unless and until material facts at issue 

presented to the trial court are so crystallized, conclusive, and compelling as to leave nothing for 

the court’s determination but questions of law, those facts, as well as any defenses, must be 

submitted to the jury for its resolution.”  Dreggors v. Wausau Insurance Co., 995 So.2d 547, 550 

(Fla. 5th DCA 2008).
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B. There are triable issues of fact as to whether the Sex Video itself is a matter of 
public concern.

Gawker argues that, as a matter of law, the Sex Video is a matter of public concern.  In 

making this argument, Gawker misstates the law and conflates reporting about Mr. Bollea’s sex 

life with publishing actual footage of Mr. Bollea fully naked and having sex.

Scholars have long recognized the importance of legal protections for the most intimate 

areas of our life.  Samuel Warren and Louis Brandeis (who became a Justice of the United States 

Supreme Court) stated in their seminal HARVARD LAW REVIEW article, The Right to Privacy:

“Gossip . . . has become a trade, which is pursued with industry as well as effrontery.  To satisfy 

a prurient taste the details of sexual relations are spread broadcast in the columns of the daily 

papers.”  Warren & Brandeis, The Right to Privacy, 4 HARV. L. REV. 193, 196 (1890).  “The 

common law has always recognized a man’s house as his castle, impregnable, often, even to his 

own officers engaged in the execution of its command. Shall the courts thus close the front 

entrance to constituted authority, and open wide the back door to idle or prurient curiosity?”  Id.

at 220. Moreover, law scholar Lance Rothenberg wrote: “In Western society, one of the most 

fundamental and universal expectations of privacy involves the ability to control exposure of 

one’s body.”  Rothenberg, Re-Thinking Privacy:  Peeping Toms, Video Voyeurs, And the Failure 

of Criminal Law to Recognize a Reasonable Expectation of Privacy in the Public Space, 49 

AMERICAN UNIV. L. REV. 1127, 1135 (2011).

These important privacy concerns are balanced against the freedom of the press to report 

matters of legitimate public concern.  This balance has been struck by the courts in the form of 

the “public concern” test (also sometimes called “newsworthiness”), which allows individuals to 

bring actions for an invasion of privacy, but restricts them when a journalist is reporting a matter 

of legitimate public concern.
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It is well-established that the public concern test is ordinarily a question for the jury.

See e.g., Times-Mirror Co. v. Superior Court, 244 Cal. Rptr. 556, 564 (Cal. Ct. App. 1988) 

(newsworthiness “is a question to be answered by the jury”); Virgil v. Sports Illustrated, 424 

F.Supp. 1286, 1290 (S. D. Cal. 1976) (holding “newsworthiness is an issue dependent on the 

present state of community mores and, therefore, particularly suitable for jury determination”); 

Capra v. Thoroughbred Racing Ass’n of North America, Inc., 787 F.2d 463, 464 (9th Cir. 1986)

(jury must weigh issue of newsworthiness). The matter is a jury question because of the 

complex array of factors that comprise a determination that a matter is one of legitimate public 

concern.  See Kapellas v. Kofman, 459 P.2d 912, 922 (Cal. 1969) (California Supreme Court 

holding: “In determining whether a particular incident is ‘newsworthy’ and thus whether the 

privilege shields its truthful publication from liability, the courts consider a variety of factors, 

including the social value of the facts published, the depth of the article’s intrusion into 

ostensibly private affairs, and the extent to which the party voluntarily acceded to a position of 

public notoriety.”).  For summary judgment to be appropriate, the Gawker Defendants must 

establish that no reasonable juror could find their publication of the Sex Video to be anything 

other than a matter of legitimate public concern.  They have not done so.

Despite all attempts by the Gawker Defendants to obscure it, the law is clear that 

pornographic footage taken from sex tapes is the quintessential example of speech that is not a

matter of legitimate public concern.  In Bartnicki v. Vopper, 532 U.S. 514, 533 (2001), the 

Supreme Court announced protections for journalists who publish illegal recordings on matters 

of public concern, but declined to extend constitutional protection for disclosure of the contents 

of illegal recordings of “domestic gossip or other information of purely private concern.”

Further, a majority of the Justices of the United States Supreme Court expressly exempted 
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celebrity sex videos from constitutional protection as matters of public concern. Id. at 540 

(Breyer, J., concurring) (stating that a case involving the broadcast of a celebrity sex tape 

constitutes a “truly private matter” not protected by the First Amendment);8 id. at 541 

(Rehnquist, C.J., dissenting) (taking position that disseminating the contents of illegal recordings 

is not protected by the First Amendment).9 Moreover, in City of San Diego v. Roe, 543 U.S. 77, 

84 (2004), the U.S. Supreme Court held that broadcasts of sexual activity on the Internet are not 

matters of public concern.

“All material that might attract readers or viewers is not, simply by virtue of its 

attractiveness, of legitimate public interest.”  Shulman v. Group W Productions, Inc., 955 P.2d 

469, 483–84 (Cal. 1998) (emphasis in original). Tulane Law School Professor Amy Gajda,

writing about this very lawsuit in her recently-published book, states:  “The Hulk Hogan case is 

not the Pentagon Papers case, one that involved the publication of information about war, after 

all; it involves an act so intimate that even the media-protective Restatement suggests that 

celebrities should be able to keep their sex lives private.” Amy Gajda, The First Amendment 

Bubble:  How Privacy And Paparazzi Threaten a Free Press at 4 (2015) (emphasis added); see 

RESTATEMENT (SECOND) OF TORTS § 652D comment (b) illustration 6 (1977) (illustration stating 

that it is a tortious invasion of privacy for a magazine to buy and publish a photo of a man in a

hotel room in a compromising position with his mistress); id. comment (b) (discussing public 

                                                           
8 Justice Breyer’s concurrence in Bartnicki cited with approval Michaels v. Internet Ent. Group, 
Inc., 5 F. Supp. 2d 823  (C.D. Cal. 1998), the case that enjoined distribution of the Pamela 
Anderson sex tape, in making his argument that the contents of celebrity sex tapes were not
matters of public concern.

9 Both the original, clandestine recording of Plaintiff’s and Ms. Clem’s private sexual encounter 
and Gawker’s publication of the Sex Video violated Florida’s Video Voyeurism Act (Fla. Stat. 
§ 810.145(2)(a)) and Florida’s Wiretap Act (Fla. Stat.§ 934.03).
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disclosure tort, stating that sexual relations “are normally entirely private matters” (emphasis 

added)).10

Many authorities hold that the publication of private nude photographs and private sex 

tapes can constitute actionable invasions of privacy.  In Toffoloni v. LFP Publishing Group, 

LLC, 572 F.3d 1201, 1212 (11th Cir. 2009), the Eleventh Circuit rejected a First Amendment 

defense asserted by a magazine that published private nude photos of a celebrity. The 

Eleventh Circuit reasoned that, if the defense were accepted, the defendant “would be free to 

publish any nude photographs of almost anyone without permission, simply because the fact that 

they were caught nude on camera strikes someone as ‘newsworthy.’”  Thus, the Eleventh 

Circuit rejected the very same argument made by the Gawker Defendants in their Motion 

for Summary Judgment here.

In Michaels v. Internet Entertainment Group, Inc., 5 F. Supp. 2d 823 (C.D. Cal. 1998),

the U.S. District Court held that the publication of a consensually-recorded sex tape of actress 

Pamela Anderson and rock star Bret Michaels was an actionable violation of their privacy, and

was not protected by the First Amendment, because “the visual and aural details of their sexual 

relations” were “facts which are ordinarily considered private even for celebrities.”  5 F. Supp. 

2d at 840 (emphasis added). Michaels further held:

                                                           
10 While Illustration 6 involves a hardware merchant, a private figure, the authors of the 
Restatement believed that privacy rights extend to celebrities as well. The very next comment to 
Section 652D confirms this: “[T]he home life and daily habits of a motion picture actress may 
be of legitimate and reasonable interest to the public that sees her on the screen. The extent of 
the authority to make public private facts is not, however, unlimited. There may be some 
intimate details of her life, such as sexual relations, which even the actress is entitled to 
keep to herself.” Restatement (Second) of Torts § 652D comment h (emphasis added).
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It is also clear that Michaels has a privacy interest in his sex life. While 
Michaels’s voluntary assumption of fame as a rock star throws open his private 
life to some extent, even people who voluntarily enter the public sphere retain a 
privacy interest in the most intimate details of their lives.***

The Court notes that the private matter at issue here is not the fact that Lee and 
Michaels were romantically involved. Because they sought fame, Lee and 
Michaels must tolerate some public exposure of the fact of their involvement. . . .  
The fact recorded on the Tape, however, is not that Lee and Michaels were 
romantically involved, but rather the visual and aural details of their sexual 
relations, facts which are ordinarily considered private even for celebrities.

Id. at 840.

A recent Utah appellate court decision underscores the inappropriateness of a pre-trial 

dismissal of a claim for public disclosure of private facts when there are factual disputes about 

key issues in the case.  In Judge v. Saltz Plastic Surgery, PC, 330 P.3d 126 (Utah App. 2014), the 

court reversed a summary judgment for the defendant, where the plaintiff alleged defendant 

had distributed to the media topless “before and after” photos of the plaintiff, a patient at the 

defendant’s cosmetic surgery clinic.  

First, the Court held that the issue of whether private facts are a matter of public concern 

touches on community standards and therefore is a jury question:  “the determination of 

whether the private facts were sufficiently related to a matter of public interest to have 

themselves become matters of public interest necessarily implicated factual questions . . . 

respecting the state of community mores.”  Id. at 135 (internal quotation omitted).  So long as 

“reasonable minds could differ as to whether the private facts have become matters of legitimate 

public interest,” it is improper to grant a summary judgment for the defendant. Id. at 136.

Second, the Court held that reasonable minds can differ as to whether a person’s decision 

to put certain private information into the public eye constitutes a waiver of privacy rights as to 

other private information.  “[R]easonable minds could differ on whether appearing on television 

to discuss cosmetic surgery gives rise to a legitimate public interest in viewing explicit 
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photographic documentation of the results of the interviewee’s surgery.”  Id. The Court reasoned 

that there are legitimate reasons why a person might want to allow one otherwise private fact to 

become public, while protecting other related private facts: “Appearances can change.  A 

college student may decide to play on the ‘skins’ side of a ‘shirts versus skins’ basketball game 

in a public park.  By doing so, he may have made a public fact of what his torso looked like on 

that day in that park such that publication of a picture taken while he was playing would not be 

actionable.  But by doffing his shirt, he would not lose the ability to argue that a future picture of 

his torso exposes a private fact.  Our shirtless basketball player may be willing to make a public 

fact of his exercise-honed torso in his twenties but swim with his shirt on thirty years later to 

avoid revealing extra pounds, medical scars, or now-regretted tattoos.”  Id. at 134–35.

The Judge v. Saltz Plastic Surgery case also is instructive regarding the minimal burden 

for opposing summary judgment in a case with similar claims to those at issue here.  The First 

Amendment issues that the Gawker Defendants raise depend entirely on factual issues, such as 

whether Mr. Bollea’s alleged disclosure of certain aspects of his private life (mainly, media 

interviews) constitutes a waiver of his right to privacy as to other aspects of his private life, such 

as the publication of a video showing him fully naked, aroused, and having sex in a private 

bedroom.  Only a jury, with a proper factual record in front of it, can make the decisive 

determination of whether the Sex Video remained a matter of private concern, or became a 

matter of legitimate public concern.

The Gawker Defendants’ motion does not address any of the following numerous facts, 

which create triable issues as to whether the Sex Video is and was a matter of legitimate public 

concern:
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1. The fact that video footage of Mr. Bollea fully naked and engaged in explicit

sexual acts was not necessary to report the story of Mr. Bollea’s relationship with Ms. Clem or 

the existence of a sex tape from their encounter.

2. The fact that the pornography in the Sex Video is a result of a deliberate editorial 

decision of Gawker to include that explicit material and make a “highlight reel” of it.

3. The fact that the explicit content of the Sex Video was marketed to the public as 

pornography (“not safe for work”), and thus is not journalism.

4. The fact that the Gawker Defendants had the technical ability to block, blur, or 

pixelate the footage, which would allow them to report on the existence of the Sex Video, while 

protecting Mr. Bollea’s privacy.

5. The fact that numerous news outlets reported the same “story” as the Gawker

Defendants—of the existence of the sex tape and Mr. Bollea’s relationship with Bubba and 

Heather Clem—but correctly did so without publishing any sexually explicit footage.

6. The fact that Gawker’s executives, including CEO Nick Denton, have been 

publicly disdainful of privacy rights in general.

7. The fact that Gawker’s business is to routinely publish explicit sexual content,

such as the Sex Video, to generate traffic and readership, and thereby generate revenues and 

profits.

8. The fact that the Gawker Defendants’ publication of the Sex Video is a violation 

of established standards of journalism ethics, which Gawker’s management says that it does not 

believe in anyway.

9. The fact that the Gawker Defendants’ publication of the Sex Video is consistent 

with a longstanding course of conduct whereby Gawker has repeatedly and routinely invaded 
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people’s privacy for no journalistic reason at all, including the incidents involving ESPN reporter

Erin Andrews, Duchess Kate Middleton, actress Rebecca Gayheart, and NFL quarterback Brett 

Favre, as well as publication of footage of the young woman in Indiana being sexually assaulted

in the bathroom of a sports bar. As confirmed by the testimony of University of Florida 

Journalism Professor Mike Foley, who served for 40 years at the St. Petersburg Times, Gawker

has consistently acted as pornographers, not journalists.

10. The fact that Gawker.com’s then-Editor in Chief A.J. Daulerio admitted that it 

was not necessary to show Mr. Bollea’s penis in the Sex Video to report the news, and then-

Managing Director Emma Carmichael admitted it was not necessary to link to the nude video of 

Erin Andrews to tell the story of her peeping tom, but Gawker did both anyway.

The limitation recognized in Bartnicki, in which illegal recordings of private sexual 

activity is not protected, is extremely important, particularly in light of the commercial market 

for celebrity sex videos. Internet media companies are willing to pay significant sums of money 

for footage of celebrities naked or having sex. If the Gawker Defendants’ position, that they

can freely publish secretly-recorded video of celebrities in private places naked and/or 

having sex, were accepted as the law, people and companies would be incentivized to 

secretly record celebrities naked and/or engaged in sexual activity, in locations such as 

hotel rooms and private homes where they have reasonable expectations of privacy, and 

Internet media companies would be incentivized to publish those videos or “highlight 

reels” of the full video as occurred here, and cite the Reporters Shield Law to protect the 

identities of their video sources. The type of invasion of privacy Mr. Bollea and Erin Andrews 

have endured would become commonplace. The First Amendment was never intended to create 
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a commercial market for illegal recordings of private sexual activities, and the framers of our Bill 

of Rights, themselves celebrities, would be horrified by the concept.

The Gawker Defendants cite Lee v. Penthouse International, Ltd., No. CV96-7069SVW, 

1997 WL 33384309 (C.D. Cal. Mar. 19 1997), in support of their public concern argument.  Lee

involved nude photographs of Pamela Anderson and Tommy Lee that were published alongside 

an article about their sex tape.  The Court rejected the public disclosure of private facts claim not

on a newsworthiness / public concern defense, but because the photographs had already been 

published in other publications.  Id. at 5.  Here, it is undisputed that Gawker was the first to 

publish the Sex Video.

The Gawker Defendants also cite Cinel v. Connick, 15 F.3d 1338, 1345–46 (5th Cir. 

1994), which held that the broadcast of portions of a video recording of a clergyman having sex 

with underage boys was not actionable.  However, we can assume from the fact that the footage 

aired on broadcast and syndicated television (according to the statement of facts), the footage 

was heavily sanitized (blurred or pixilated).  Independently, the Gawker Defendants’ comparison 

is preposterous—the media in Cinel was documenting the abuse of young boys; while here, 

Gawker published the private activities of two consenting adults behind closed doors. 

The remaining cases cited by the Gawker Defendants are distinguishable.  Cape 

Publications, Inc. v. Hitchner, 549 So.2d 1374 (Fla. 1989) (newspaper published details of child 

abuse allegations from a recent, newsworthy criminal trial); Snyder v. Phelps, 562 U.S. 443 

(2011) (protesters picketed military funerals to protest policies of the U.S. military); Cape 

Publications, Inc. v. Bridges, 423 So.2d 426 (Fla. 5th DCA 1982) (publication of photo of 

plaintiff clad in dishtowel (not naked) leaving house after being held hostage); Walker v. Florida 

Dep’t of Law Enforcement, 845 S0.2d 339 (Fla. 3d DCA 2003 (release of criminal record of a 
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schoolteacher); Paula Jones v. Turner, 1995 WL 106111 (S.D.N.Y. Feb. 7) (nude photos of 

litigant who sued the President of the United States and who had denied posing in the nude; the

existence of the photos called into doubt the credibility of her allegations against the President).

C. Mr. Bollea’s status as a celebrity who has discussed his private life in public does 
not waive his right to privacy in surreptitiously-recorded footage of him having 
private, consensual sexual relations in a private bedroom.

The Gawker Defendants’ collection of media interviews and public statements about Mr. 

Bollea’s sex life (including numerous interviews to correct false reports that Mr. Bollea 

supposedly was behind the release of the Sex Video, and to address the negative publicity he was 

receiving) does not prove that footage of Mr. Bollea fully naked and having sex is a matter of 

legitimate public concern, or that Mr. Bollea consented to its publication.  Many people, public 

and private figures alike, speak publicly about sex.  It is a staple of many celebrity interviews 

and coverage in publications such as People and Us Weekly.

Recent media discussions have included: (1) television personalities Barbara Walters and 

Oprah Winfrey each admitting to sleeping with men who were in committed relationships;

(2) television host Nick Cannon discussing having sex with his then-wife singer Mariah Carey 

while listening to her music; (3) actor James Franco discussing receiving an S&M-themed 

birthday cake, with images of whips and sex toys; (4) basketball player Lamar Odom talking 

about his preferences as to whether women should shave their pubic hair; and (5) singer Robin 

Thicke discussing that he and his then-wife enjoyed having sex while playing his music.11 Mr. 

                                                           
11 Evann Gastaldo, 10 Severe Cases of Celeb TMI, Newser (Feb. 2, 2014, 10:57 AM), 
http://www.newser.com/story/181201/10-severe-cases-of-celeb-tmi.html; Anon., Barbara 
Walters and Oprah Congratulate Themselves: We Were Other Women But We Were NOT 
Mistresses!, Huffington Post (May 14, 2008, 5:12 AM)
http://www.huffingtonpost.com/2008/05/06/barbara-walters-and-oprah_n_100473.html.
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Bollea also is not alone in discussing his sexual activity in a celebrity autobiography:  Barbara 

Walters, Jane Fonda and Rue McClanahan all discussed their sex lives in their books.12

The Gawker Defendants’ position is that anyone who discusses sex publicly has thereby

waived all rights to their sexual privacy and made actual footage of themselves naked and 

having sex a matter of “public concern” and therefore fair game for broadcast—even if the 

celebrity was secretly filmed, did not consent to the publication, and immediately demanded its 

removal from the Internet (the facts regarding Mr. Bollea in this case). Fortunately, the Gawker 

Defendants’ position is not the law. 13

In his recently-published book, law professor and former U.S. Supreme Court clerk Neil 

Richards analyzes this issue extensively and concludes that “[w]hile it might create First 

Amendment difficulties for a court to impose damages or enjoin a gossip website’s disclosure of 

[news about] a celebrity affair, the worldwide distribution of the accompanying sex video would 

be another matter entirely under the First Amendment.” Neil Richards, Intellectual Privacy:  

Rethinking Civil Liberties in the Digital Age at 53 (2015).  Making specific reference to this 

lawsuit, Professor Richards states: “In fact, the defendants in [the Bollea v. Gawker] case 

seemed to recognize this fact when they labeled the video ‘NSFW,’ or ‘Not Safe For Work.’” Id.

The Gawker Defendants’ position, if accepted, would chill the very First Amendment 

rights and vibrant culture of celebrity news reporting that Gawker claims it seeks to protect.  

                                                           
12 Barbara Walters, Audition at 58, 65, 99 and 213 (2008); Jane Fonda, My Life So Far at 95-96,
102, 147, 154-155 and 483 (2005); Rue McClanahan, My First Five Husbands… and the Ones 
Who Got Away at 28, 41, 78-79, 87, 107-108, 128, 218, 264 and 284-285 (2007).

13 Similarly, Cameron Diaz once talked about “pooping” in an interview. Evann Gastaldo, 10
Severe Cases of Celeb TMI, supra. Under Gawker’s twisted reasoning, this would make 
secretly-taped footage of Ms. Diaz using the toilet a matter of “public concern” and fair game for 
publication. That cannot be the law.
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Celebrities would never talk openly about their private lives if doing so came at the cost of 

permitting anyone to publish secretly-taped footage of them naked and/or having sex. 14

D. The Gawker Defendants cannot rely on “news judgment” to defend their decision to 
publish the explicit footage of Mr. Bollea naked, aroused and having sexual 
intercourse.

In this case, the news judgment of every news publication that covered the story of Mr. 

Bollea’s relationship with Heather Clem and the existence of the Sex Video was not to publish

footage of them naked or engaged in sex. The Gawker Defendants’ argument that the Court 

should defer to Gawker’s judgment to publish what no other news outlet would publish therefore 

fails.  Professor Foley’s affidavit regarding the standards in the journalism industry further 

establish that Gawker’s publication of pornographic footage was an invasion of privacy and not a 

matter of legitimate news judgment.  See Foley Aff. ¶¶ 7–28. Moreover, the case law cited 

herein, including Bartnicki, San Diego v. Roe, Toffoloni, and Michaels, makes clear that there is 

no First Amendment privilege to publish an explicit celebrity sex video.  While the “news 

judgment” doctrine cited by the Gawker Defendants may allow some deference to journalists 

who publish sensitive material in borderline cases while covering a story, such as where non-

explicit portions of sex tapes have been aired as part of stories about rape and child abuse—

which are clear matters of public concern (see Cinel, supra)—the defense offers no refuge to a 

website that publishes illegally-recorded explicit sexual footage of consenting adults in a private 

bedroom to drive up its traffic and profits.

The Gawker Defendants make much of the length of the sexual footage they published,

which they claim is nine seconds out of the one minute and 41 seconds of private activity in a 

                                                           
14 The jury may also take into account the fact that the footage was secretly recorded in a private 
home.  It is well established that privacy rights are at their maximum with respect to activities 
within a private home.  Kyllo v. United States, 533 U.S. 27, 34 (2001) (observing that the interior 
of a private residence is “the prototypical and hence most commonly litigated area of protected 
privacy”).
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private bedroom that they published.  The argument is absurd.  First, the Gawker Defendants 

broadcast forty-five seconds, not nine, of Mr. Bollea naked.  That footage is just as invasive of 

Mr. Bollea’s privacy as the footage of him having sex.  Second, 100% of the one minute and 41 

second Sex Video consisted of pre-sex dialogue, sex, and post-sex dialogue, all of which is 

highly invasive and highly embarrassing.  Third, even assuming the absurd premise that only the 

nine seconds “counts,” the Gawker Defendants do not gain the right to invade Mr. Bollea’s 

privacy and publish explicit footage of Mr. Bollea naked and having sex simply because they

also published a greater amount of footage that supposedly was “less invasive,” and less explicit.

In Harper & Row Publishers, Inc. v. Nation Enterprises, 471 U.S. 539, 565 (1985), the U.S. 

Supreme Court rejected a fair use argument in a copyright case that relied on the number of 

pages that were not copied, because the defendant took the “heart of the book” by copying 

portions of Gerald Ford’s memoirs that dealt with the resignation and pardon of Richard Nixon.

In Zacchini v. Scripps-Howard Broadcasting Co., 433 U.S. 562 (1977), the U.S. Supreme Court 

held that a TV news broadcast of the meaningful part of a “human cannonball” act that showed 

the performer getting shot out of a cannon and landing in a net was actionable as a violation of 

right of publicity and unprotected by the First Amendment. Similar to Harper & Row and 

Zacchini, the Gawker Defendants published key footage (of Mr. Bollea naked, aroused, and 

having sex), and did it deliberately because that was the “not safe for work” footage that would 

drive traffic to Gawker.com.  The fact that the key footage was broadcast alongside other footage 

that supposedly was “less invasive” does not shield the Gawker Defendants from liability.

The Gawker Defendants also amazingly cite to the unenforced Florida adultery and 

fornication statutes in support of an argument that they supposedly were documenting some sort 

of a crime by publishing the Sex Video.  It is questionable whether these statutes even are 
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constitutional in light of Lawrence v. Texas, 539 U.S. 558 (2003) (striking down Texas’ sodomy 

statute as violation of privacy rights under Due Process clause).  Even assuming the 

constitutionality of these laws, the Gawker Defendants’ argument is nonsensical, because A.J. 

Daulerio’s story that accompanied the Sex Video made no mention of any alleged crime. Also, 

by the Gawker Defendants’ logic, websites can publish secretly-filmed footage of people in 

Florida having sex in private bedrooms if the relationship does not strictly conform to Florida’s 

marriage statutes, under the theory it is documenting an alleged crime.15

E. Unblocked and unblurred footage showing Mr. Bollea naked, aroused, and having 
sexual intercourse in multiple positions is not a matter of public concern.

The Gawker Defendants rely on Michaels v. Internet Entertainment Group, Inc., No. CV 

98-0583 DDP (CWx), 1998 WL 882848 (C.D. Cal. Sep. 11, 1998), where the same U.S. District 

Court that enjoined the distribution of the Pamela Anderson-Bret Michaels sex tape declined to 

enjoin a national television show’s news story regarding the tape, which included sanitized clips 

showing no nudity or sex. The Gawker Defendants ignore the single, salient fact that 

distinguishes the two situations: the news report sanitized the images taken from the sex tape 

and did not broadcast any nudity or sexual acts. Id. at *10 (“The video images presented in 

the Hard Copy broadcast—while highly suggestive—were brief and revealed little in the way of 

nudity or explicit sexual acts.”).  Similarly, Anderson v. Suiters, 499 F.3d 1228, 1237 (10th Cir. 

2007), another case cited by the Gawker Defendants, involved a media broadcast of excerpts of a 

video recording of a rape, but the victim, Anderson, “was never identified by name, and the 

                                                           
15 The implication of the Gawker Defendants’ argument that Mr. Bollea committed adultery 
under Florida law also is false.  Fla. Stat. § 798.01 prohibits Floridians from living in an open 
state of adultery, and the case law makes clear that a handful of sexual encounters does not 
constitute an “open state of adultery.” Braswell v. State, 101 So. 232, 232–33 (Fla. 1924). This 
should be especially true of sexual encounters that occur, as Mr. Bollea’s encounters with Ms. 
Clem did, after Mr. Bollea had separated from his then-wife Linda, who had moved out of their 
home permanently and relocated to California, thousands of miles away.
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excerpted portion of the videotape was limited to a few movements of the alleged attacker’s

naked body without disclosing the sexual acts in great detail; only Anderson’s feet and calves 

were clearly visible, and they bore no identifying characteristics.” Id.

Here, the Gawker Defendants edited the Sex Video into what A.J. Daulerio described as a 

“highlight reel,” and deliberately included explicit images of Mr. Bollea fully naked, aroused, 

receiving oral sex, and engaged in multiple positions of sexual intercourse. The Gawker 

Defendants admitted that they could have sanitized still or video images by blurring Mr. 

Bollea’s body parts or showing only his face.  However, they chose not to because doing so

would have defeated their purpose of maximizing traffic to Gawker.com and thereby maximizing

advertising revenues.  The Gawker Defendants deliberately used the most explicit footage of 

Mr. Bollea—aroused, with full frontal nudity and engaged in sexual intercourse—and boasted 

that the footage was “not safe for work,” admitted that it was “something we’re not supposed to 

see,” but nevertheless instructed readers to “watch it anyway.”  The Gawker Defendants’

conduct was the antithesis of the actions of a journalist reporting a story.

* * *

The Gawker Defendants do not contest that if there is a triable issue of fact as to whether 

the Sex Video is a matter of legitimate public concern, the case must go to trial.  Because several 

triable issues of fact exist, as discussed throughout this brief, the Motion for Summary Judgment 

must be denied.

F. The Second DCA Opinion on the Temporary Injunction Appeal Should Not Be 
Given Preclusive Effect Here.

The Gawker Defendants argue that the Second DCA’s opinion reversing the temporary 

injunction forecloses a trial on the issue of public concern.  This argument repeatedly has been 

rejected by this Court, and also was rejected by the Second DCA when it dismissed Gawker’s 
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petition for certiorari.  (The Gawker Defendants argue that the decision was not on the merits, 

but Gawker briefed this issue extensively and its arguments clearly did not persuade the Second 

DCA.)  The same argument should be rejected again here.

Appeals from orders on motions for temporary injunctions do not have preclusive effect 

on the remainder of the litigation.  In Hasley v. Harrell, 971 So.2d 149, 152 (Fla. 2d DCA 2007),

the Second DCA expressly held that “a true temporary injunction is not law of the case.” The 

Second DCA further held in Hasley: “[U]nderpinning this doctrine is the fact that, at the 

preliminary injunction stage, the parties are not required to completely prove their cases.  Thus, 

an appellate court’s ruling on a preliminary injunction, where review is made based on a record 

made at a less-than-full hearing, is not binding at a later trial on the merits.”  Id. The Hasley

court distinguished the situation of a temporary injunction based on a less-than-full hearing from 

one where a trial court conducts a full trial before granting an injunction.  When an injunction is 

granted following a full trial, the appellate ruling would be law-of-the-case.  Id.  Here, by 

contrast, the trial court’s temporary injunction order was granted without an evidentiary hearing, 

and before Mr. Bollea could even conduct discovery. Accord Whitby v. Infinity Radio Inc., 951 

So.2d 890, 896 (Fla. 4th DCA 2007); Ladner v. Plaza del Prado Condominium Ass’n, Inc., 423 

So.2d 927, 928–29 (Fla. 3d DCA 1982).  

Importantly, the rule that a temporary injunction ruling is not law-of-the-case for 

later proceedings applies even when the later proceedings involve “the same facts.” Belair 

v. City of Treasure Island, 611 So.2d 1285, 1289 (Fla. 2d DCA 1992) (emphasis added).

The Second DCA’s ruling reversing the temporary injunction was predicated on factual 

conclusions based on the limited record before the Court, and therefore cannot be applied to deny 
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Mr. Bollea the opportunity to develop a full factual record to support his request for a permanent 

injunction and damages.

1. Public concern. The Court based its determination of the “matter of public 

concern” issue on the limited record before it, considering the issue of Mr. Bollea’s willingness 

to discuss his sex life in public, including the encounter that was surreptitiously-recorded and 

resulting in the Sex Video.  However, as shown in this opposition, there are triable issues of fact 

as to why Mr. Bollea engaged in such discussions, whether they made footage of Mr. Bollea 

naked and having sex a matter of legitimate public concern, and the extent to which these 

discussions matter, given that all other news outlets reported the story of Mr. Bollea’s 

relationship with Ms. Clem and the Sex Video, but did not publish the explicit footage of nudity 

or sex.16

2. Commercial Use. The Second DCA based its determination regarding alleged 

non-commercial use on factual findings that Gawker supposedly had not attempted to profit 

commercially from the video.  However, after the discovery, there are many triable issues of fact 

as to whether the publication of the Sex Video was designed to further Gawker’s strategy of 

driving traffic to its website, as discussed more fully below.

3. Unlawful recording. The Second DCA based its determination on its factual

finding that the Sex Video was newsworthy and a matter of public concern.  There are disputed,

triable issues of fact as to this issue.

                                                           
16 The Gawker Defendants argue that courts examine the context of the publication, as well as its 
content, when evaluating First Amendment public concern arguments.  Mr. Bollea agrees, and 
this point cuts against the Gawker Defendants’ position.  The contextual factors the Gawker 
Defendants wish to argue, such as the extent to which Mr. Bollea’s sex life was discussed in the 
press and by the public, the extent to which such discussion was voluntary or was necessitated by 
the release of the Sex Video, and whether verbal or written discussions of one’s sex life are the 
equivalent of showing explicit video footage of sexual activity, are disputed factual issues that
would need to be determined by a jury and cannot be resolved by the Court as a matter of law.
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The Gawker Defendants’ “controlling precedent” argument—that the Second DCA’s and 

U.S. District Court’s opinions were published opinions that had to be “followed” by this Court—

fails for the same reason.

The Second DCA itself rejected the same argument that the Gawker Defendants make

here.  In the temporary injunction appeal, Gawker argued that the Second DCA need not reach 

the merits because, in an earlier action, the U.S. District Court issued a decision denying a 

temporary injunction that should be given collateral estoppel effect.  The Second DCA rejected

that argument on the ground that temporary injunction proceedings are not final and, therefore, 

do not have collateral estoppel effect.  The Second DCA held that “the federal court did not draw 

any decisive conclusions on the merits,” merely finding that “Mr. Bollea was not entitled to 

injunctive relief at a preliminary stage in the proceedings;” thus, the federal court’s ruling was 

not binding on this Court or the Second DCA.

This holding and its rationale are equally applicable here.  Based on the limited factual 

record available to it, the Court of Appeal did not, and could not, reach “decisive conclusions on 

the merits” concerning factual issues such as whether Mr. Bollea’s public statements regarding 

his private life were sufficient to make distribution of the surreptitiously-recorded Sex Video 

newsworthy and a matter of public concern.

The Second DCA and U.S. District Court said nothing at all about whether Mr. Bollea 

had identified triable issues of fact or whether the Gawker Defendants were entitled to summary 

judgment. The block quote from the U.S. District Court that the Gawker Defendants include in 

support of their “precedent” argument is replete with findings that only a jury can resolve. The 

Gawker Defendants quote the U.S. District Court opining on how Mr. Daulerio’s article 

discussed the Sex Video “in a manner designed to comment on the public’s fascination with 
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celebrity sex in general” and Hulk Hogan’s status as an American hero in particular.  Moving 

Papers at 12.  Whether the thrust of Mr. Daulerio’s article was what the District Court felt it was, 

or what Mr. Bollea feels it was (a prurient exposition of the intimate details of his sexual 

activity), is a question that only a jury can resolve. 

As the Florida Supreme Court has long held, “[s]tare decisis relates only to the 

determination of questions of law.  It has no relation whatever to the binding effect of 

determinations of fact.”  Forman v. Florida Land Holding Corp., 102 So.2d 596, 598 (Fla. 

1958).  “It is elementary that the holding in an appellate decision is limited to the actual facts 

recited in the opinion.”  Adams v. Aetna Casualty & Surety Co., 574 So.2d 1142, 1153 (Fla. 1st 

DCA 1991).  Thus, in Shaw v. Jain, 914 So.2d 458, 461 (Fla. 1st DCA 2005), the First DCA 

declined to give controlling effect to a prior appellate ruling where the material facts of the prior 

case were not sufficiently similar to the case at bar.  Accord Jaylene, Inc. v. Moots, 995 So.2d

566, 570 (Fla. 2d DCA 2008).

The Gawker Defendants’ authorities are inapposite:

1. Galaxy Fireworks, Inc. v. City of Orlando, 842 So.2d 160, 165 (Fla. 5th DCA 

2003), holds that a purely legal issue of statutory interpretation (classifying the type of 

ordinance at issue) decided in a temporary injunction appeal is controlling. 

2. Lindsey v. Bill Arflin Bonding Agency Inc., 645 So.2d 565, 568 (Fla. 1st DCA 

1994), is the same as Galaxy Fireworks, a pure statutory interpretation issue.

3. In Bradenton Group, Inc. v. State, 970 So.2d 403 (Fla. 5th DCA 2007), the Court 

applied a ruling on a temporary injunction in which the Florida Supreme Court held that 

the lottery statute did not apply to bingo.  That is a pure legal issue, in contrast to the 

factual issues of public concern and commercial use that are at issue here.
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G. There Are Triable Issues of Fact As To the Other Causes of Action

The Gawker Defendants’ arguments as to why summary judgment should be granted as 

to the other causes of action are without merit:

1. Intentional Infliction of Emotional Distress (“IIED”): There are triable issues 

of fact as to whether the Gawker Defendants intentionally inflicted emotional distress on Mr. 

Bollea.  Their only argument to the contrary is that somehow the fact that Mr. Bollea claims

“garden variety” emotional distress, i.e., that he did not see a doctor and seek recovery of 

medical bills, means that the emotional distress supposedly could not have been severe.  They 

are completely wrong on the law, and the argument confuses two completely different concepts.  

Stallworth v. Brollini, 288 F.R.D. 439, 444 (N.D. Cal. 2012) (denying discovery of plaintiff’s 

medical history as invasive of plaintiff’s privacy on basis of garden variety emotional distress 

doctrine despite the fact that plaintiff pleaded a claim for intentional infliction of emotional 

distress).

Mr. Bollea’s claim was for garden variety emotional distress because it was for the kind 

of emotional distress that any reasonable person would suffer in having a secretly-filmed

video of them naked and having sex in a private bedroom released on the Internet and 

millions of people viewing it.  That does not, however, mean that his distress was not severe.

Indeed, the jury is permitted to conclude that any reasonable person would suffer severe

emotional distress if the Gawker Defendants had done to him or her what they did to Mr. Bollea.

The Gawker Defendants cite Kraeer Funeral Homes, Inc. v. Noble, 521 So.2d 324, 325 

(Fla. 4th DCA 1988), defining the emotional distress element of the IIED tort as being distress 

that no reasonable person in a civilized society should be expected to endure.  It clearly is a jury 
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question whether any member of the community should be expected to endure the distress of 

having one’s private sexual activity broadcast to millions of people on the Internet.

2. Violation of Florida’s Wiretap Act:  There are triable issues of fact as to Mr. 

Bollea’s Wiretap Act claim.  The Gawker Defendants contend that that they supposedly acted “in 

good faith” because Judge Whittemore and the Second DCA expressed agreement with some of 

their legal contentions in the temporary injunction context.  The Gawker Defendants’ alleged 

good faith, however, is a jury question.  The decisions to which the Gawker Defendants cite

were not defenses of their conduct or reasonableness, but holdings that temporary injunctive 

relief was not available under the circumstances, and based on a limited factual record, prior to 

any discovery. The Gawker Defendants’ public concern argument is based on a misreading of 

the U.S. Supreme Court’s decision in Bartnicki, which holds that sex tapes are not matters 

of public concern. The Gawker Defendants could not have relied in good faith on this 

argument, and the question of their good faith must be determined by the trier of fact. Wright v. 

Florida, 495 F.2d 1086, 1090 (5th Cir. 1974) (holding even where wiretap was ostensibly 

authorized by judicial decision, issue of good faith under Florida Wiretap Act must be resolved 

on specific facts of case).

3. Intrusion Upon Seclusion:  There are triable issues of fact as to Mr. Bollea’s 

claim for intrusion upon seclusion.  The case law is clear that it extends not only to physical 

intrusions, such as a person hiding in the bedroom while Mr. Bollea and Ms. Clem have sex, but

also to electronic intrusions as well.  The Gawker Defendants might not have physically 

trespassed on the Clems’ property, but they did electronically invite millions of people into the 

Clems’ private bedroom to watch Mr. Bollea and Ms. Clem fully naked and having sex.
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The Gawker Defendants’ intrusion argument suggests that one can only sue the party 

who actually placed the cameras in the room for electronic intrusion.  However, no such 

requirement appears in any of the cases cited by the Gawker Defendants.  The case law requires

that Mr. Bollea’s privacy be electronically intruded, and a jury reasonably can conclude that the 

publication of an explicit, clandestinely-recorded sex video qualifies. See Zirena v. Capital One 

Bank (USA) NA, No. 11-24158-CIV, 2012 WL 843489 at *2 (S.D. Fla. Feb. 2 2012) (defining 

intrusion tort as “physically or electronically intruding into one’s private quarters” and holding 

that harassing phone calls were actionable) (emphasis in original). The tort vindicates the “right 

of a private person to be free from public gaze.” Allstate Insurance Co. v. Ginsburg, 863 So.2d 

156, 162 (Fla. 2003).17 Publishing private footage of intimate activities violates this right by 

allowing the public to gaze right in.  Here, the Gawker Defendants enabled the public to gaze at 

Mr. Bollea naked and having sex.  There is no reason this electronic intrusion should not be 

actionable.

4. Right of Publicity:  There are triable issues of fact as to Mr. Bollea’s right of 

publicity claim.  The Gawker Defendants contend that their use of Mr. Bollea’s name and image

was not “commercial” because his name and image supposedly were not used to promote a 

specific product or service.  However, there are ample facts from which a reasonable jury can 

conclude that the Sex Video was used to promote Gawker’s websites, including Gawker.com, 

and that it was the Gawker Defendants’ deliberate strategy to use the Sex Video to drive

substantial web traffic to Gawker. Gawker reaped huge financial revenue from the 5.3 million 

people who flocked to Gawker’s web environment to watch the sex video. The Gawker 

                                                           
17 Oppenheim v. I.C. System, Inc., 695 F. Supp. 2d 1303, 1309 & n. 2 (M.D. Fla. 2010), cited by 
the Gawker Defendants, cites this language from Ginsburg with approval, and nowhere holds 
that displaying private sexual activity in a private bedroom to the world is not an intrusion.
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Defendants argue that the fact that a journalistic outlet is profitable does not mean that all of its 

stories have a commercial purpose; however, whether the purpose of publishing the Sex Video 

was to report the news or promote Gawker’s websites and drive traffic and profits is a jury

question.

Tyne v. Time Warner Entertainment Co., L.P., 901 So.2d 802 (Fla. 2005), cited by 

Gawker, is not to the contrary.  Tyne holds that depicting individuals’ names and likenesses in a 

motion picture drama is not actionable because that does not constitute the direct promotion of a 

good or service.  In Tyne, the purpose of the motion picture was to tell a story involving the 

plaintiffs; by contrast, here, there is a triable issue of fact as to whether the purpose of publishing 

the Sex Video was to drive traffic to Gawker’s websites and generate revenues and profits

instead of (as Gawker claims) to report legitimate news about Mr. Bollea.

Additionally, the use of names and likenesses on the Internet raises issues that the Court 

did not confront in Tyne.  Internet news websites such as Gawker do not sell subscriptions, do 

not sell single copies, and do not sell admission tickets.  Their sole source of revenue is the 

traffic that is generated from their content.  Thus, in addition to publishing news reports as any 

journalistic outlet would, Gawker publishes content, such as the page that contained the Sex 

Video, for the purpose of furthering the business model, generating traffic, and generating 

revenue through that traffic. The Sex Video thus served as a form of commercial marketing or 

promotion for Gawker Media generally; a way to bring users into the Gawker universe where 

they could then become available to Gawker’s advertisers and thereby generate revenue and 

profits for Gawker.  Bollea SUDF ¶203. The Gawker Defendants’ expert, Kevin Blatt, testified 

that advertising revenue is generated by publishing a celebrity sex tape on a website, even if the 

celebrity sex tape is posted for free.  Bollea SUDF ¶204.  Blatt himself has used a celebrity sex 
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tape to promote traffic to a website, much like the Gawker Defendants did here.  Id. (Blatt. Tr. 

58:18–59:18: testifying that his promotion of the Paris Hilton sex video on the Howard Stern 

Show resulted in “a lot” of hits to sexbrat.com, which was hosting the video). Gawker explicitly 

advertised the Sex Video on its Facebook page in what its expert witness conceded was an 

attempt to draw traffic to the Gawker site. Bollea SUDF ¶205; Bollea Conf. SUDF ¶205.

Gawker virally marketed the Sex Video to generate additional viewers. Id.

The use of the “Hulk Hogan” name, in this context, therefore certainly was in connection 

with the advertisement or promotion of a service; it promoted Gawker, and it did so successfully, 

bringing millions of people on board.  Tyne therefore does not bar the publicity claim here.18

IV. CONCLUSION

For the foregoing reasons, the Motion for Summary Judgment should be denied and the 

case should proceed to trial.

Respectfully submitted,

/s/ Kenneth G. Turkel
Kenneth G. Turkel, Esq.
Florida Bar No. 867233
Shane B. Vogt
Florida Bar No. 0257620
BAJO | CUVA | COHEN | TURKEL
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Tampa, Florida 33602
Tel:  (813) 443-2199
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Email:  kturkel@bajocuva.com
Email:  svogt@bajocuva.com
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18 For this reason, the First Amendment concerns which the Gawker Defendants raise are 
groundless.  Imposing liability in this case would not have any effect on any of the news 
reporting on the Internet that utilizes people’s names and likenesses.  It would only apply a 
stricter standard to the small number of posts that were designed not to report actual news but 
simply to drive traffic to a website.
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally
known as HULK HOGAN,

Plaintiff,

vs.

HEATHER CLEM; GAWKER MEDIA, LLC
aka GAWKER MEDIA; GAWKER MEDIA
GROUP, INC. aka GAWKER MEDIA; 
GAWKER ENTERTAINMENT, LLC;
GAWKER TECHNOLOGY, LLC; GAWKER
SALES, LLC; NICK DENTON; A.J.
DAULERIO; KATE BENNERT, and
BLOGWIRE HUNGARY SZELLEMI
ALKOTAST HASZNOSITO KFT aka
GAWKER MEDIA,

Defendants.
______________________________________/

Case No. 12012447CI-011

PLAINTIFF TERRY BOLLEA’S 
CONFIDENTIAL STATEMENT OF DISPUTED AND UNDISPUTED FACTS IN 

OPPOSITION TO GAWKER DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

Pursuant to Rule 1.510 of Florida Rules of Civil Procedure, Plaintiff Terry Bollea hereby 

submits, through undersigned counsel, his statement of disputed and undisputed facts in response 

and opposition to the Motion for Summary Judgment and Confidential Supplemental Statement 

of Undisputed Material Facts filed by defendants Gawker Media, LLC (“Gawker”), Nick 

Denton, and A.J. Daulerio (together, the “Gawker Defendants”).

Plaintiff has submitted the materials below under seal to comply with this Court’s Agreed 

Confidentiality Order (July 25, 2013) and the parties’ designation of the materials.  Plaintiff 

makes no representations or admissions as to the confidentiality of any item listed below, which 

has been designated by any party to this suit other than himself.  Plaintiff has simultaneously 
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filed a motion asking this Court to adjudicate the confidentiality of the documents and testimony 

listed below pursuant to Rule 2.420 of the Florida Rules of Judicial Administration. 

In order to assist the Court, the paragraph numbers below correspond to the paragraph 

numbers in Plaintiff’s publicly-filed Statement of Disputed and Undisputed Facts in Opposition 

to Gawker Defendant’s Motion for Summary Judgment:

THE PARTIES

A. Plaintiff

Moving Parties’ Undisputed Material Facts 
and Supporting Evidence:

Opposing Party’s Response and Supporting 
Evidence:

4. In 2000, Hogan also announced to Jay Leno on 
The Tonight Show that he was “going to run –
to seek the office of the president of the United 
States.”  Hogan Dep. (Conf. Ex. 108-C) at 
404:2 – 405:13 (describing poll in which he got 
“66 and two thirds percent of the votes”). 1

Undisputed.2

Objection, on relevance grounds, as to Mr. 
Bollea’s statement on a 2000 episode of The 
Tonight Show that he intended to run for office.

5. Hogan also testified that his public persona 
includes “train, say your prayers, and eat
your vitamins,” being a “person of faith,” 
“being a family man” and “being 
wholesome.” Id. at 42:14 – 43:12.

Undisputed.

B. Former Defendant Bubba the Love Sponge Clem

Moving Parties’ Undisputed Material Facts 
and Supporting Evidence:

Opposing Party’s Response and Supporting 
Evidence:

7. Bubba Clem was sued by a woman named Undisputed.

                                                           
1 Exhibits cited by Defendants are attached to the Affidavit of Rachel E. Fugate, Esq. 

2 Throughout their separate statement, the Gawker Defendants (Gawker, Denton and Daulerio) 
refer to Mr. Bollea as “Hogan,” the name of his wrestling character.  Mr. Bollea prefers that he 
be called by his given name in this litigation, where he is suing for damages done to him, not his 
wrestling character.  However, rather than disputing every fact on this ground, Mr. Bollea will 
construe Gawker Defendants’ references to “Hogan” to refer to him and will address the merits 
of Gawker Defendants’ factual allegations rather than the name that they use to refer to him.

The characterization of facts as “undisputed” is for purposes of this motion only.  This separate 
statement is not a response to requests for admissions or written discovery, and Mr. Bollea has 
the right to assume that certain facts are not disputed for purposes of this motion and reserves the 
right to dispute any fact raised by Gawker Defendants in subsequent proceedings.
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Moving Parties’ Undisputed Material Facts 
and Supporting Evidence:

Opposing Party’s Response and Supporting 
Evidence:

Brooke Skye, who “sued him for forcing 
her to perform a sex act on the air.”  H. 
Clem Dep. (Conf. Ex. 112-C) at 41:15 –
42:4.

Objection, on relevance and prejudice 
grounds, as to the fact that a non-party was 
sued by a woman not related to this lawsuit.

13. Until shortly before this lawsuit began, 
Bubba Clem was Hogan’s best friend.  
Hogan Dep. (Conf. Ex. 108-C) at 191:7-8.
Hogan was the best man at Bubba Clem’s 
wedding.  Id. at 192:8-9.  Hogan lived at 
Bubba Clem’s house for somewhere 
between one and three months.  Id. at 
253:23 – 254:5; B. Clem Dep. (Conf. Ex. 
109-C) at 67:7 – 69:10.

Undisputed.

15. On October 29, 2012, Elizabeth Rosenthal-
Traub, Hogan’s publicist, sent an email to 
Hogan containing a press release 
announcing the settlement of Hogan’s 
lawsuit against Bubba Clem.  Conf. Ex. 
110-C.

Undisputed.

C. Defendant Heather Clem

Moving Parties’ Undisputed Material Facts 
and Supporting Evidence:

Opposing Party’s Response and Supporting 
Evidence:

17. Bubba the Love Sponge Clem and Heather 
Clem would discuss their “sex life on the 
air” because “[t]here was nothing off 
limits.”  H. Clem Dep. (Conf. Ex. 112-C) at 
54:25 – 56:7. Bubba Clem also testified 
that he spoke “on the air about [his] sex life 
with Heather.”  B. Clem Dep. (Conf. Ex. 
109-C) at 77:12-21.

Undisputed that Bubba Clem discussed his 
sex life on his radio show.

Disputed to the extent the remainder of the 
paragraph, including the supposed reason why 
Bubba Clem discussed his sex life on his radio 
show, is argument, and is not a fact.  

D. The Gawker Defendants

I. UNDISPUTED FACT NO. 1:  Hogan and Heather Clem engaged in sexual relations 
while each married to someone else (the “Sexual Affair”). 

Moving Parties’ Undisputed Material Facts 
and Supporting Evidence:

Opposing Party’s Response and Supporting 
Evidence:

24. Hogan “does not remember the exact 
number of sexual encounters with Heather 
Clem.  To the best of [Hogan’s] 
recollection, there were at least two, and 

Undisputed as to Mr. Bollea’s testimony about 
the number and location of his sexual 
encounters with Ms. Clem.
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Moving Parties’ Undisputed Material Facts 
and Supporting Evidence:

Opposing Party’s Response and Supporting 
Evidence:

possibly three, sexual encounters with 
Heather Clem” in her bedroom, and “one 
brief sexual encounter with Heather Clem 
at the radio station” of Bubba the Love 
Sponge Clem’s radio program.  Conf. Ex. 
111-C (Hogan’s Confidential Suppl. Resp. 
to Gawker Int. No. 9); see also Hogan Dep. 
(Conf. Ex. 108-C) at 269:1-16 (confirming 
accuracy of interrogatory response on this 
point “to the best of [his] recollection”). 
For her part, Mrs. Clem recalls four sexual 
encounters with Hogan: “once . . . at our 
house when I was married to Mr. Clem; 
once at Mr. Bollea’s house; and once in a 
hotel room” on a trip to Tennessee, H. 
Clem. Dep. (Ex. 112-C) at 12:17 – 13:11, 
and once “at Bubba’s radio station,” id. at 
94:13-17. To the best of Hogan’s 
recollection, “these encounters all occurred 
in approximately late spring/early summer 
of 2007.”  Conf. Ex. 111-C.  At Hogan’s
deposition, he testified as follows:

Q. Just so I understand, as 
you sit here now, is it your best 
understanding that when these 
sexual encounters with Mrs. 
Clem happened were in the late 
spring and early summer of 
2007?

A. About.

Q. About?

A. Yes.

Hogan Dep. (Conf. Ex. 108-C) at 305:11 –
306:3.

Disputed as to Ms. Clem’s testimony, to the 
extent it is inconsistent with Mr. Bollea’s 
recollection.

25. Hogan testified that Bubba the Love 
Sponge Clem “had bragged about him 
having a swinging lifestyle . . . where him 
and Heather had an open marriage.”  Id. at 
275:14-21; id. at 281:10-14 (“At the time, I 
was under the understanding that it was an 
open marriage”); see also B. Clem Dep. 

Undisputed.
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Moving Parties’ Undisputed Material Facts 
and Supporting Evidence:

Opposing Party’s Response and Supporting 
Evidence:

(Conf. Ex. 109-C) at 264:8-9 (“Q: Was 
your marriage with Heather monogamous?  
A: No.”).  

II. UNDISPUTED FACT NO. 2:  At the time of the Sexual Affair, Hogan was married 
to Linda Hogan, and Heather Clem was married to Bubba Clem.

Moving Parties’ Undisputed Material Facts 
and Supporting Evidence:

Opposing Party’s Response and Supporting 
Evidence:

26. Hogan conceded that, at the time Hogan 
had sexual relations with Heather Clem, 
although their marriage was troubled, he 
was still married to Linda Hogan.  Hogan 
Dep. (Conf. Ex. 108-C) at 306:4-6 (“Q:  
And in that time frame, you were still 
married to Linda?  A. Yes.”). 

Undisputed that Mr. Bollea was legally 
married to Linda Bollea at the time that he had 
sexual relations with Heather Clem.

Disputed as to the characterization that the 
marriage was merely “troubled.”  Mr. Bollea 
and Linda Bollea were legally separated at the 
time of the encounters, Mr. Bollea considered 
his marriage over, and Linda had moved out of 
their house.  

Evidence:  [Bollea Tr. 279:20–25, 280:4–9,
306:10–12, 306:23–307:1]

III. UNDISPUTED FACT NO. 3:  The Sexual Affair was recorded by Bubba Clem, and 
the Gawker Defendants played no role in the recording. 

Moving Parties’ Undisputed Material Facts 
and Supporting Evidence:

Opposing Party’s Response and Supporting 
Evidence:

28. Bubba Clem testified that he used his 
surveillance system to create a DVD 
recording of Hogan and Heather Clem 
having sex (the “Video Recording”).  B. 
Clem Dep. (Conf. Ex. 109-C) at 84:17 –
85:2.

Undisputed.

29. Heather Clem testified that she “didn’t 
know how to use the camera” in their 
bedroom. H. Clem Dep. (Conf. Ex 112-C) 
at 67:7-10. She also testified she had no 
“idea before the sexual encounter happened 
that it was going to be filmed.”  Id. at 
18:12-16. She testified that she first 
learned of the recording “several weeks” 
later when Mr. Clem showed the video 
footage to her.  Id. at 17:20-23, 21:20 –
22:1.  

Disputed that Heather Clem did not know the 
sexual encounter would be filmed before and 
during the encounter, and that she first learned 
about the recording several weeks later.

Evidence: [Defendant Heather Clem/Cole’s 
Notice of Serving Answers to Plaintiff Terry 
Gene Bollea’s First Set of Interrogatories No. 
8; Heather Clem Tr. 17:15–23, 25:13–18,
65:8–24; Bubba Clem Tr. 329:22–330:19, 
412:8–11, 459:1–3]
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IV. UNDISPUTED FACT NO. 4:  Prior to any conduct by the Gawker Defendants, 
there was widespread public discussion, including by Hogan himself, of intimate 
details of Hogan’s personal life, including specifically his romantic and sexual 
affairs.

A. Widespread Public Attention Focused on Hogan’s Personal Life Generally, 
Including By Hogan Himself

B. Widespread Public Attention Focused on Hogan’s Romantic and Sex Life, 
Including by Hogan Himself. 

Moving Parties’ Undisputed Material Facts 
and Supporting Evidence:

Opposing Party’s Response and Supporting 
Evidence:

48. Hogan has denied that he sexually
assaulted Kate Kennedy.  Hogan Dep. 
(Conf. Ex. 108-C) at 159:25 – 161:16.  

Undisputed.

Objection, on relevance and prejudice 
grounds, as to any discussion of the Kate 
Kennedy allegations and litigation.  All 
relationships beyond that of Mr. Bollea’s and 
Ms. Clem’s have been ruled outside the scope 
of discovery by this Court on two occasions.

54. Hogan testified about Linda Hogan’s 
public statements on this subject as 
follows:   “she was basically singing to the 
heavens that I was a homosexual” and later 
“just went on a TV show and said, oh, I 
was mad.  I was just kidding.” Hogan Dep. 
(Conf. Ex. 108-C) at 264:6-25.

Undisputed.

Objection, on relevance and prejudice 
grounds, as to any discussion of an alleged 
relationship with Brutus Beefcake.

C. Widespread Public Discussion of the Graphic Details of Hogan’s Sex Life, 
Including By Hogan Himself 

V. UNDISPUTED FACT NO. 5:  Prior to any conduct by the Publisher Defendants, 
there was widespread discussion in the media, including by Hogan himself, of the 
Video Recording of Sexual Affair Between Hogan and Heather Clem.

Moving Parties’ Undisputed Material Facts 
and Supporting Evidence:

Opposing Party’s Response and Supporting 
Evidence:

72. Peirce re-transmitted the “timeline” he 
received on March 12, 2012, meaning he 
received it no later than that date. Peirce 
Dep. (Conf. Ex. 116-C) at 95:12 – 97:7.

Undisputed.

75. During his deposition testimony in this 
case, Hogan stated that he “didn’t feel 
uncomfortable at all” sharing “with the 
public that” he had slept with a lot women 
“in the period between when [his] marriage 

Undisputed.
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Moving Parties’ Undisputed Material Facts 
and Supporting Evidence:

Opposing Party’s Response and Supporting 
Evidence:

to Linda ended and when [he] met 
Jennifer.”  Hulk Dep. (Conf. Ex. 108-C) at 
336:15-19.

VI. UNDISPUTED FACT NO. 6:  After all this prior media coverage, Gawker 
published its news report and commentary, accompanied by one minute and 41 
seconds of heavily-edited footage from the full 30 minute Video Recording.  

Moving Parties’ Undisputed Material Facts 
and Supporting Evidence:

Opposing Party’s Response and Supporting 
Evidence:

114. On or about September 27, 2012, 
defendant Daulerio was contacted by Tony 
Burton, an agent with Don Buchwald & 
Associates, Inc. (the “Buchwald Agency”).  
Conf. Ex. 113-C (email from T. Burton to 
A.J. Daulerio, dated Sept. 27, 2012);
Burton Dep. (Conf. Ex. 114-C) at 13:13 –
14:24.

Undisputed.

115. Burton serves as the agent for Mike 
“Cowhead” Calta, a Tampa radio 
personality who had a show on the same 
channel as Bubba the Love Sponge Clem.
Burton Dep. (Conf. Ex. 114-C) at 15:13-
17.

Undisputed.

VII. UNDISPUTED FACT NO. 7:  The Publisher Defendants believed that the 
Publication addressed a matter of public concern.

VIII. UNDISPUTED FACT NO. 8:  Following the Publication, there continued to be 
widespread public discussion About the Video Recording of the Sexual Affair, 
including by Hogan himself. 

Moving Parties’ Undisputed Material Facts 
and Supporting Evidence:

Opposing Party’s Response and Supporting 
Evidence:

134. The media tour was arranged by Jules 
Wortman, then Vice-President for Public 
Relations for TNA.  Wortman Dep. (Conf. 
Ex. 115-C) at 16:11-16, 26:2-6; see also id. 
at 24:22 – 25:13 (describing tour).

Undisputed.

135. Ms. Wortman described this media 
attention at her deposition.  Id. at 32:1 –
40:3.

Undisputed.

141. Hogan’s interview on TMZ had not been 
scheduled as part of the media tour.  Id. at 
77:20 – 79:14 (testimony of Wortman, 

Undisputed.
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Moving Parties’ Undisputed Material Facts 
and Supporting Evidence:

Opposing Party’s Response and Supporting 
Evidence:

explaining “I didn’t set [the TMZ interview] 
and I don’t know why he would be doing 
that.”).

144. During his deposition in this case, 
Bubba Clem stated that, during the period 
between the filing of the lawsuit against 
him and his settlement with Hogan, he was 
in “cover my ass” mode and that what he 
said on his radio program had not been 
true.  See, e.g., B. Clem Dep. (Conf. Ex. 
109-C) at 420:3-8.

Undisputed.

IX. UNIDSPUTED FACT NO. 9:  By his own admission, Hogan has suffered at most 
only “garden variety” emotional distress.

Moving Parties’ Undisputed Material Facts 
and Supporting Evidence:

Opposing Party’s Response and Supporting 
Evidence:

148. Hogan did not seek “medical 
treatment” or “psychological counseling” 
as a result of the Gawker Publication.  
Hogan Dep. (Conf. Ex. 108-C) at 525:22 –
528:19.

Undisputed.

PLAINTIFF TERRY BOLLEA’S CONFIDENTIAL FACTS RELEVANT TO HIS 
OPPOSITION, AND FACTS ESTABLISHING TRIABLE ISSUES OF FACT

The Defendants: Gawker, Denton & Daulerio and Their Philosophy on 
Journalism Ethics

162. Also while at Deadspin, Daulerio and Gawker paid $12,000 for a photo of NFL 

quarterback Brett Favre’s penis and published it.  Ex. 44_C (Daulerio Tr. 54:12–54:24).

The Surreptitious and Illegal Recording of Mr. Bollea

166. The sexual encounter between Mr. Bollea and Ms. Clem, which is the subject of 

this litigation, was not Mr. Bollea’s idea.  Ex. 42_C (Bollea Tr. 273:17–275:6); Ex 41_C (Bubba 

Clem Tr. 309:6–25); Ex. 45_C (Heather Cole Tr. 11:8–12).

167. Mr. Bollea was at a very low point in his life.  He was physically, emotionally and 

legally separated from his wife, who made clear their marriage was permanently over and who 
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had gone to live somewhere else.  Ex. 42_C (Bollea Tr. 279:20–25, 280:4–9, 306:10–12,

306:23–307:1). When Mr. Bollea was at his most vulnerable, in mid-2007, the Clems lured Mr. 

Bollea into a sexual encounter with Heather in their private bedroom. Ex. 42_C (Bollea Tr. 

280:4–9).

168. Mr. Bollea did not know that his encounter with Ms. Clem had been recorded.  

Ex. 42_C (Bollea Tr. 258:05–12, 215:19–20); Ex. 1 (Bubba Clem Tr. 238:15–240:11; 469:18–

25); Ex. 41_C (459:1–7; 470:2); Ex. 45_C (Heather Cole Tr. 30:3–12).  

169. Mr. Bollea did not authorize the recording of his sexual encounter with Heather 

Clem.  Ex. 42_C (Bollea Tr. 215:19–20, 233:14–21); Ex. 1 (Bubba Clem Tr. 329:04–333:02); 

Ex. 41_C (459:1–7); Ex. 45_C (Heather Clem Tr. 19:07–14).

The Gawker Defendants’ Receipt of the Illegally Recorded Sex Video

172. In late September 2012, A.J. Daulerio was approached via email by talent agent 

Tony Burton of Buchwald & Associates in New York.  Ex. 49_C.  Following their phone and 

email conversations, Daulerio authorized and facilitated the shipment to Gawker’s offices of a 

30-minute video featuring footage of “Hulk Hogan” having sex.  Ex. 49_C; Ex. 4 (Daulerio Tr. 

113:22–114:18).

173. The video arrived in the mail from an anonymous source.  Ex. 42_C.

174. Upon receipt of the 30-minute video of Mr. Bollea, Gawker employees 

immediately watched the video and made cruel comments about the video and Mr. Bollea in 

internal e-mails and messages.  Ex. 48_C.

The Gawker Defendants’ Production of the Highlight Reel

182. Daulerio used the term “highlight reel” to describe the video that he and his staff 

produced and broadcast to the world. Ex. 49_C.
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183. Harvard Professor Leslie John described the Sex Video as including the preamble, 

the sexual acts themselves, and the denoument.  Ex. 46_C (John Rough Tr. 227:24–228:19).

Gawker Refuses to Remove the Highlight Reel

193. On October 5, 2012, Mr. Bollea’s counsel wrote to Gawker and Denton 

demanding the Sex Video be removed from the site, stating that the video was surreptitiously 

recorded, released without Mr. Bollea’s consent, and that the continued publication of it was 

offensive and harmful to Mr. Bollea.  Ex. 51_C.

Gawker Generates Traffic, Revenues and Profits as Mr. Bollea Suffers Extreme 
and Continued Distress

201. Approximately 4.5 million people watched the Gawker-produced video at other 

websites that had lifted the video from Gawker.com.  Ex. 52_C; Ex. 38.

205. Gawker Defendants’ expert witness, Peter Horan, agreed that he would 

characterize Gawker’s Facebook post as “inviting people to watch the Hogan sex tape.”  Ex. 

47_C (Horan Tr. 187:18–188:18).   Horan further conceded that Gawker used the Sex Video as a 

form of “viral marketing” to generate additional viewers.  Ex. 47_C (Horan Tr. 192:10–24).  

212. Mr. Bollea’s media appearances in Spring and October 2012 were intended to 

prevent further release of the Sex Video, and to quell speculation in published reports that he 

supposedly had something to do with the release of the Sex Video.  Ex. 42_C ( Bollea Tr. 415:7–

20).

213. The interviews regarding the Sex Video were tremendously embarrassing to Mr. 

Bollea.  Ex. 42_C (Bollea Tr. 443:11–13).

214. Mr. Bollea reluctantly went on the “Bound for Glory” tour and was asked about 

the Sex Video as well as the pay-per-view wrestling event, though he dreaded questions about 

the former and wanted to talk about the latter. Ex. 53_C; Ex. 42_C (401:17–404:01; 415:7–29).
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215. The publication of the Sex Video destroyed Mr. Bollea’s life.  He could not 

function, sleep, eat, or think straight.  Ex. 42_C (Bollea Tr. 526:2–5, 527:19–528:19, 529:9–

530:11, 531:5–19, 532:23–533:6, 535:2–4).

216. Gawker’s release of the Sex Video was the most stressful situation Mr. Bollea 

ever faced in his life.  Ex. 42_C (Bollea Tr. 531:5–19).

217. Mr. Bollea has cried, worried about its impact on his children, and its impact on 

his current marriage, and he often is confronted by strangers who have seen the Sex Video and 

try to engage him in conversation about it, often with his wife and/or children present.  Ex. 42_C 

(Bollea Tr. 526:2–5, 527:19–528:19, 529:9–530:11, 531:5–19, 532:23–533:6, 535:2–4, 537:14–

538:3).

Respectfully submitted,

/s/ Kenneth G. Turkel
Kenneth G. Turkel, Esq.
Florida Bar No. 867233
Shane B. Vogt
Florida Bar No. 0257620
BAJO | CUVA | COHEN | TURKEL
100 North Tampa Street, Suite 1900
Tampa, Florida 33602
Tel:  (813) 443-2199
Fax: (813) 443-2193
Email:  kturkel@bajocuva.com
Email:  svogt@bajocuva.com
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Charles J. Harder, Esq.
PHV No. 102333
Douglas E. Mirell, Esq.
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Sarah E. Luppen, Esq.
PHV No. 113729
HARDER MIRELL & ABRAMS LLP
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pmcgonigle@tlolawfirm.com
Counsel for Gawker Defendants

David R. Houston, Esquire
Law Office of David R. Houston
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Michael Berry, Esquire
Levine Sullivan Koch & Schultz, LLP
1760 Market Street, Suite 1001
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Paul J. Safier, Esquire
Alia L. Smith, Esquire
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sberlin@lskslaw.com
psafier@lskslaw.com
asmith@lskslaw.com
msullivan@lskslaw.com
Pro Hac Vice Counsel for
Gawker Defendants

/s/ Kenneth G. Turkel
Attorney

mailto:charder@hmafirm.com
mailto:dmirell@hmafirm.com
mailto:sluppen@hmafirm.com
mailto:bcohen@tampalawfirm.com
mailto:mgaines@tampalawfirm.com
mailto:mwalsh@tampalawfirm.com
mailto:gthomas@tlolawfirm.com
mailto:rfugate@tlolawfirm.com
mailto:kbrown@tlolawfirm.com
mailto:pmcgonigle@tlolawfirm.com
mailto:dhouston@houstonatlaw.com
mailto:krosser@houstonatlaw.com
mailto:mberry@lskslaw.com
mailto:sberlin@lskslaw.com
mailto:psafier@lskslaw.com
mailto:asmith@lskslaw.com
mailto:msullivan@lskslaw.com


Filing # 27144635 E-Filed 05/11/2015 04:24:46 PM















Filing # 27147225 E-Filed 05/11/2015 04:45:04 PM















Filing # 27147225 E-Filed 05/11/2015 04:45:04 PM



























REDACTED (FLA. R. JUD. ADMIN 2.425)



















Filing # 27147225 E-Filed 05/11/2015 04:45:04 PM











Filing # 27147225 E-Filed 05/11/2015 04:45:04 PM











Filing # 27147225 E-Filed 05/11/2015 04:45:04 PM



REDACTED (FLA. R. JUD. ADMIN 2.425)



REDACTED (FLA. R. JUD. ADMIN 2.425)



REDACTED (FLA. R. JUD. ADMIN 2.425)



REDACTED (FLA. R. JUD. ADMIN 2.425)



REDACTED (FLA. R. JUD. ADMIN 2.425)



REDACTED (FLA. R. JUD. ADMIN 2.425)





REDACTED (FLA. R. JUD. ADMIN 2.425)


	Table of Contents
	Tab 1 - December 3, 2015 Order of the District Court of Appeal
	Tab 2 - Gawker Defendants' Motion in Limine on Evidence Relating to Plaintiff's Admission That He Believed the Sex Tape(s) Showed Him Making Statements That Have Been Marked As Confidential
	Ex. 1
	Ex. 2
	Ex. 3
	Ex. 4
	Ex. 9
	Ex. 10
	Ex. 11
	Ex. 12
	Ex. 17
	Ex. 18
	Ex. 19
	Ex. 21
	Ex. 23

	Tab 3 - Plaintiff's Confidential Motion In Limine No. 6 to Exclude Evidence or Argument Related to Additional Videos of Terry Bollea
	Tab 4 - Plaintiff's Confidential Opposition to Gawker Defendants' Motion to Permit Presentation of Offensive Language at Trial
	Tab 5 - Gawker Defendants' Opposition to Plaintiff's Motion in Limine No. 6 to Exclude Evidence Relating to Additional Videos
	Ex. 1
	Ex. 2
	Ex. 3
	Ex. 5
	Ex. 6

	Tab 6 - Plaintiff's Confidential Motion for Protective Order re: Certain Content in Documents Produced in Discovery
	Tab 7 - Affidavit of Charles J. Harder
	Ex. 1
	Ex. 2

	Tab 8 - Gawker Defendants' Confidential Statement of Violations of Court Orders and Misrepresentations by Plaintiff and Plaintiff's Counsel
	Ex. 2
	Ex. 3
	Ex. 4
	Ex. 5
	Ex. 6
	Ex. 7
	Ex. 8
	Ex. 9
	Ex. 10
	Ex. 11
	Ex. 14
	Ex. 17
	Ex. 32

	Tab 9 - Defendants' Opposition to Plaintiff's Confidential Motion for Protective Order re: Certain Content in Documents Produced in Discovery
	Ex. 1
	Ex. 2

	Tab 10 - Plaintiff's Confidential Reply in Support of Motion for Protective Order re: Certain Content in Documents Produced in Discovery
	Tab 11 - Plaintiff's Confidential Supplemental Opposition to Defendants' Motion for Sanctions and Response to Evidence Raised by Gawker for the First Time on Reply
	Affidavit of Charles J. Harder
	Affidavit of David R. Houston
	Ex. A
	Ex. D
	Ex. E
	Ex. F
	Ex. G
	Ex. H
	Ex. I
	Ex. J

	Tab 12 - Exhibits 2 and 3 to Defendants' Opposition to Plaintiff's Motion for Setting of Trial Date and for Severance of Claims against Kinja
	Ex. 2
	Ex. 3

	Tab 13 - Exhibit A to the Gawker Defendants' Exceptions to Report and Recommendation Denying Motions for Sanctions
	Ex. A

	Tab 14 - Confidential Supplemental Statement of Undisputed Material Facts in Support of Gawker Defendants' Motion for Summary Judgment
	Confidential Supplemental Affidavit of Rachel E. Fugate in Support of Defendants' Motion for Summary Judgment
	Ex. 108-C
	Ex. 109-C
	Ex. 111-C
	Ex. 112-C
	Ex. 116-C

	Tab 15 - Plaintiff's Opposition to the Gawker Defendants' Motion for Summary Judgment
	Plaintiff's Confidential Statement of Disputed and Undisputed Facts in Opposition to Gawker Defendants' Motion for Summary Judgment
	Affidavit of Kenneth G. Turkel
	Ex. 41-C
	Ex. 42-C
	Ex. 43-C
	Ex. 45-C
	Ex. 53-C




