
IN THE SECOND DISTRICT COURT OF APPEAL  
IN AND FOR THE STATE OF FLORIDA 

 
AMERICAN HOME MORTGAGE    Case No. 2D12-2099 
SERVICING, INC.,     L.T. Case No: 07-9600-CI-11 
 
 Appellant, 
 
v.  
 
LUCY BEDNAREK,  
 
 Appellant. 
______________________________________ 
 

APPELLANT’S MOTION FOR REHEARING 
 

 Appellant LUCY BEDNAREK (“Ms. Bednarek”), by and through 

undersigned counsels and pursuant to Fla. R. App. P. 9.330, respectfully moves the 

Court for rehearing of its October 25, 2013 written opinion and would show: 

OVERVIEW 

1. The lower court dismissed the underlying foreclosure case at trial, 

concluding Appellee, AMERICAN HOME MORTGAGE SERVICING, INC. 

(“AHMSI”), failed to prove its standing at the inception of the mortgage 

foreclosure lawsuit.  See McLean v. JP Morgan Chase Bank, N.A., 79 So. 3d 170 

(Fla. 4th DCA 2012).  In its October 25, 2013 written opinion, this Court reversed, 

concluding “AHMSI possessed the original note, endorsed in blank, [and] was the 

lawful holder of the note entitled to enforce its terms.”  Slip op. at 3. 



2. Notably absent from this Court’s opinion, however, was any evidence 

or record citations establishing AHMSI had standing when it filed suit.  Unable to 

cite any evidence in this regard– as none existed – this Court instead cites 

allegations in AHMSI’s Complaint, concluding AHMSI had standing at the 

inception of the case because a copy of an endorsed Note was attached to the 

Complaint.  What is profoundly disconcerting about the published opinion as it 

stands is that it disregards the findings of the trial court judge without adequately 

explaining what specific rulings and error this court asserts the trial court judge 

made.  

3. With all due respect, this ruling deviates from decades of established 

jurisprudence.  Where the issue on appeal is whether a plaintiff presented 

competent, substantial evidence to avoid involuntary dismissal at trial, as here, 

mere allegations in a Complaint cannot carry the day.   

4. To illustrate, can this Court imagine a plaintiff (any plaintiff, in any 

type of lawsuit) successfully arguing it should avoid involuntary dismissal at trial 

due to insufficient evidence where the requisite proof was not introduced into 

evidence at trial but was alleged in the Complaint?  “I know we didn’t prove 

breach of contract, judge, but we alleged it in the Complaint.  You should reverse 

the order granting an involuntary dismissal.”   



5. That may sound absurd, but that’s the point.  AHMSI did not prove its 

standing at the inception of the underlying case, and this Court cites no record 

evidence otherwise.  Unsworn allegations in a Complaint that was not in evidence 

are not a substitute for evidence at trial.  Attaching a document to a Complaint, as 

here, is not a substitute for proof at trial.   

6. The obligation to prove a case at trial – presenting competent, 

substantial evidence – is not somehow different because this is a foreclosure case.  

Plaintiffs in foreclosure cases cannot avoid dismissal due to insufficient evidence 

by pointing to allegations in a complaint.  The fact that a copy of an endorsed Note 

was attached to the Complaint means nothing if AHMSI did not prove it had 

possession of the endorsed Note when it filed suit at trial.1   

7. It may seem axiomatic that if the Note attached to a plaintiff’s 

complaint is endorsed that the Note was endorsed before filing suit.  However, the 

mere pleading of this issue does not ipso facto prove the issue at trial.  Even if it 

could, the mere existence of the endorsement on the Note does not prove AHMSI 

had possession of that Note before filing suit.   

8. Specific to the facts and the procedural posture of this case, consider 

that no cross examination of the plaintiff witness had occurred and that defendant 

had not even begun to present its case.  Consider for a moment how improper the 
                                                            
1 It may seem axiomatic that if a plaintiff can attach a copy of an endorsed Note to a Complaint that the Note was 
endorsed before the Complaint was filed.  However, the mere pleading of this issue does not prove the issue at 
trial.  Moreover,  



procedural difficulty that would be presented if plaintiff’s witness recanted or 

issued testimony in opposition to the allegations made in the complaint.  Consider 

further the procedural difficulties that would attach if, after defendant is permitted 

to present its case in chief, she is able to establish that the admissible and proven 

facts (as opposed to the mere allegations contained in pleadings) are in fact 

completely in opposition to those allegations contained in the plaintiff’s complaint. 

9. While the current opinion does comment on documents which this 

court reviewed (some that were not in fact admitted or which were specifically 

rejected by the trial court as in the case of the Assignment of Mortgage) what is in 

fact most important to recognize in this Rehearing is the critical documents and 

evidence that were not even attempted to be introduced by the plaintiff and even 

those documents that were considered or entered were not subjected to the inquiry 

they would be subjected to on defendant’s case in chief.  Indeed, as this opinion 

stands, this defendant is subjected to a published opinion but was not permitted the 

opportunity to confront and attack the documents that have been used against her.   

10. On the facts at bar, and to prevent this Court’s opinion from being 

misused and misapplied and to further prevent a new, unclear and uncertain 

precedent which will have dangerous unintended consequences, rehearing is 

appropriate.   

 



ARGUMENT 

11. Many cases have set forth the nature of the appellate review when a 

judgment is entered as a result of an involuntary dismissal at trial.  In Coca Cola 

Bottling Company v. Clark, for instance, the First District explained: 

An appellate court, reviewing a post-trial judgment (as distinguished 
from a pretrial judgment, such as a summary judgment, judgment on 
the pleadings or judgment of dismissal) may only consider that 
which was properly made a part of the trial record. 
 

299 So. 2d 78, 82 (Fla. 1st DCA 1974), cert. denied 301 So.2d 100 (Fla. 1974).  

Emphasis added. 

12. Likewise, Clark noted:  

[t]he issues…must be resolved by the trier of facts in accordance with 
the evidence…[However] [t]he mere act of filing a document or 
other tangible item in the file of the cause does not thereby render 
it a part of the evidence to be considered by the trier of facts.   
 

Id.  Emphasis added. 

13. Furthermore, this Court recently and unequivocally held that “the 

complaint is not evidence.”  Schornberg v. Panorama Custom Home Builders, 

972 So. 2d 243, 246 (Fla. 2d DCA 2006).  Emphasis added.  See also Straub v. 

Village of Wellington, 941 So.2d 1269 (Fla. 4th DCA 2006) (stating that a 

complaint is not admissible to prove or disprove a fact in issue).  Consequently, 

when an appellate court reviews a post-trial judgment, it is irrelevant what the 

complaint alleges and attaches.  All that matters is the properly admitted evidence 



the trier of fact considered.  That is, of course, the standard of review – competent, 

substantial evidence.   

14. In Clark, supra, the First District vacated a judgment entered in favor 

of a plaintiff with instructions to enter judgment in favor of defendant because 

“[n]o evidence was adduced at trial in support of plaintiff’s count based on 

negligence and the evidence does not support a verdict under the doctrine of res 

ipsa liquitur.”  Clark, 299 So. 2d at 79.  In support of the trial court’s judgment, 

plaintiff pointed to the defendant’s answers to plaintiff’s interrogatories and 

requests for admissions.  Id. at 81.  While noting that the record on appeal did in 

fact contain the interrogatories and admissions, Id., the Court nevertheless 

concluded that since these documents were not properly introduced into evidence 

such could not have been a part of the evidence, could not have been 
properly considered by either the trial court or the jury and therefore 
could not aid the plaintiff in resisting the motion for directed 
verdict. 
 

Id. at 82.  Emphasis added. 

15. Likewise, in Simpson v. Woodham, 332 So. 2d 693 (Fla. 1st DCA 

1976), the Court reversed the denial of the trial court’s petition for writ of certiorari 

with the directions that the appellant be discharged because “the rendition warrant 

issued by the Governor of Florida was not…introduced into evidence in the 

proceedings on his petition for habeas corpus which was heard in the Circuit 

Court.”  Id. at 693.  Noting that “[i]t may be considered formalism to require a 



piece of evidence to be formally introduced into evidence in light of the fact that 

the evidence was unquestionably before the court,” Id. at 694, the First District was 

nevertheless “of the view that ‘evidence’, waved around in the presence of the trier 

of the facts, judge or jury, may not be properly considered unless and until it is 

introduced into evidence.”  Id.  The Court concluded that “[i]t would be 

dangerous precedent indeed to hold that vital and essential evidence may be 

considered although not introduced.”  Id.  Emphasis added. 

16. Furthermore, in Bosem v. ARA Corp., 350 So. 2d 526 (Fla. 3d DCA 

1977), the Court reversed a final judgment in favor of a plaintiff and remanded for 

a new trial because the trial court considered ledger sheets and tickets which it had 

excluded from evidence when rendering judgment.  Citing Clark, the Third District 

noted that “documents not properly admitted into evidence be the basis for the 

judgment, in that said documents are not properly before the court.”  Id. at 528. 

17.   In the context of foreclosure litigation, two cases are directly on 

point and hold that attachments to the foreclosure complaint cannot be considered 

by the trial court when making evidentiary rulings.  First, in Turtle Lake Assoc., 

Ltd. v. Third Financial Services, Inv., 518 So. 2d 959 (Fla. 1st DCA 1988), the trial 

court granted a foreclosing plaintiff’s motion to appoint a receiver after an 

evidentiary hearing even though “[t]he loans themselves although attached to the 

complaint, were not placed in evidence during the hearing.”  Id. at 960-61.  On 



appeal, the First District framed the issue as “whether the trial court could consider 

the provisions of the mortgages attached to and incorporated into the complaint, 

but never placed into evidence.”  Id. at 961.  The Court answered in the negative, 

concluding that “[p]leadings are not evidence, and since appellants never 

admitted the authenticity or veracity of the alleged mortgages, the trial court 

erred in relying on the provisions of documents not in evidence.”  Id.  

Emphasis added.2 

18. Second, in Bull v. Jacksonville Federal S. & L. Ass’n, 576 So. 2d 755 

(Fla. 1st DCA 1991), the trial court overruled a mortgagor’s objection to a 

mortgagee’s contention that the mortgages provided an absolute right to the 

appointment of a receiver on the basis that the mortgages themselves had not been 

entered into evidence, took judicial notice of the mortgages as recorded in the 

public records of the county, and stated that “the mortgages ‘are in evidence…in 

the pleadings.’”  Id. at 756.  The First District thereafter reversed the trial court’s 

subsequent appointment of a receiver holding that “the court should not have been 

allowed to circumvent the holding in Turtle Lake by taking judicial notice of the 

                                                            
2 Like the Bosem opinion, the Third District in Turtle Lake also cited Clark in this 
holding. 



documents, since the ability to do so would obviate the necessity of ever 

introducing public records into evidence and establishing their authenticity.”  Id.3 

19. In the case at bar, it is undisputed that the alleged assignments 

attached to the complaint and amended complaint were never admitted into 

evidence during the non-jury trial.  In fact, the assignment referred to at trial by 

AHMSI’s counsel was substantially different that the assignments attached to 

AHMSI’s pleadings, which the trial court rightly noted.  In any event, since the 

assignments were not admitted at trial, the trial court could not rely upon them 

when rendering a post-trial decision and this Court cannot consider them when 

reviewing the trial court’s post-trial judgment.  

20. Even more importantly, by reversing the trial court’s involuntary 

dismissal this Court has set the very dangerous precedent that the Simpson Court 

warned about nearly forty years ago.  Now, a foreclosing plaintiff can merely walk 

into a trial without a witness, wave around the allegations and attachments of its 

complaint, and walk out with a foreclosure judgment having never authenticated a 

single document or having its case subject to the test of cross-examination.  All the 

lawyer for the plaintiff will have to do is point to the opinion issued in this case 

                                                            
3 The Court also noted that publically recorded records such as mortgages and 
deeds are not contained in the list of matters which must or may be judicially 
noticed as promulgated in Fla. Stat. §§90.201 and 90.202.  Id.  Therefore, it is also 
irrelevant that the alleged assignments of mortgage attached to the complaint and 
amended complaint were recorded in the Public Records of Pinellas County. 



and say, “Judge, look at our allegations and the complaint’s attachments, they are 

identical to those found in Bednarek’s.”  Case close, judgment for plaintiff. 

21. Least the Court think that this argument is spurious or speculative, at 

least one respected legal blogger has already cited this Court’s opinion for a 

remarkably similar proposition.  See Jeffrey Kuntz, Esq., Party that Holds the Note 

when Complaint is Filed Has Standing to Enforce its Terms, available online at 

http://www.floridalegalblog.org/2013/10/party-that-holds-note-when-

complaint.html.4 

22. Respectfully, this Court’s conclusion is not the law.  It can’t be.  

Allowing this opinion to stand, which fails to cite a single case that stands for the 

proposition that allegations and attachments to a complaint supersede any evidence 

presented during a trial, would be contrary to long-established case law that only 

properly adduced evidence at trial may be the basis for a post-trial judgment and 

post-trial appellate review.  Since no evidence was presented that AHMSI 

possessed the original note at the inception of the action, the trial court’s dismissal 

should be affirmed. 

CONCLUSION 

                                                            
4 Mr. Kuntz is an attorney with GrayRobinson,, P.A., the author of “The Florida 
Legal Blog,” a blog analyzing decisions from Florida’s appellate courts as well as 
the Eleventh Circuit Court of Appeals, and a member of the Judicial Nominating 
Commission for the Fifteenth Judicial Circuit as well as the Appellate Court Rules 
Committee.  See http://www.floridalegalblog.org/p/about.html.  



23. In light of the above reasoning, this Court should grant rehearing, 

withdraw its October 25, 2013 opinion, and enter a new opinion affirming the trial 

court’s involuntary dismissal. 
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