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I. Statement of Issue 

Whether a person who holds title to property by 

virtue of a recorded deed, buL wtiosc tj.tle is  cl.ouded 

by a possihle adverse claim due to deficiencics j.r\ a 

prior foreclosure in his chain of title, has standing 

to bring a petition t o  try title under M.G.L. c. 240, 

§ 1, where thal sLaLuLc rcquj,res the petitioner’ to 

have record tlitl.~?’ 

11. Statement of the Case 

T h i s  case a r j s e s  fr-orn an attempt by the 

Peti,tior~et-Appellant, Francis J. Bevilacqua 111 

(“Bevilacqua”) to require a predecessor ‘in title to 

assert or waivc a potentjal. adverse claim against 

Bevilacqua’s rccoc-d tit le  to real property. 

Revilacqua filed a Petition to Compel Adverse 

Claimant to Try Title (“Petition”) aqainst Pablo 

Rodriguez (“Rodriguez”), in the Land C o u r t  on A p r i l .  

12, 2010. Set? ~ Appendix (“App.”) aL 2 - 5 .  T h c  Petition 

~ - .  

The Lry Citle statute, arid this Brief, use the term 
“petitioner” to refer to a person brinqing an acL.i.on 
under the statute; however, some courts, including the 
Land Court helow, also use the term ‘‘pl.ainLif:f‘‘ 
interchangeably therewith. 

Court did not reach Chat issue at it dctcrrnjncd that 
Devilacqua had no intctcst in t h e  Property. App. at 
5. 

1 

While the statute also requires possession, Lhe Larid 
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was brought pursuant to M.G.L.. c. 240, 5 1. App. at 

3. 

Uevilacqua had difficulty locating ari address at 

which to complete service on Rodriguez. On May 19, 

2010, Bevilacqua filed a n  Ex Parte Motlun for Leave to 

Serve hy Publication ("Motion"). App. a l  2, 6. At 

the hearing on the MoLion, in addition to requesti.tiq 

supplemental infortilation regardi.rig Uevilacqua's search 

for Rodr:iquez, Judge T,ong quest ioncd whether 

Bevi 1.acqua had standing to br i , ng  the Petition under 

M . G , T J .  c. 210, S 1.. 

On June 15, 2010 Rcvilacqua f i I c d  a new Ex Parte 

Motion for I.eave to Serve by Publication and to Extend 

Tracking Order Deadlines ("Second Motion"), together 

with an Affidavit of  David Glod and a Brief on the 

Issue nf Standing. App. at 2, 0, 10. On J u l y  12, 

Bevilacqua filed an Amended second Motioti and 

Affidavit. of David Glod.  App. at 2, 12, 15. 

On huqust 26, 201.0, the Court i s sued  a Memorandunl 

and Order TJi srnissing Plaintiff's Complaint, on the 

basis that Uevilacqua "holds no title t u  the 

property." App. at 24. 'The Land Court made this 

finding despite the existence of a r:ecor-dcd deed 

conveying the Property Lo Uevilacqua. App. at 21, 2 6 .  

7 



On September 2 0 ,  2 0 1 0 ,  Bevilacqua t imely  f i l e d  

h i s  Notice of Appeal. App. a t  3 0 .  

III. Statement of Facts 

Bevj.lacqua holds  r eco rd  t i t l e  t o  p rope r ty  loca t ed  

a t  1 2 6 - 1 2 8  Summer S t r e e t ,  H a v e r h i l l ,  Massachuset ts  

( t h e  “Prope r ty” )  . A p p .  a t  3 -4 .  Revi l.acqua acqui red  

t h e  P rope r ty  hy q i i l t c la im deed d a t c d  OcCober 1 7 ,  2 0 0 6  

C r o m  [J .S.  Rank National. Assoc ia t ion  a s  Trus t ee  ( “ U . S .  

Uank”), which had for .eclosed upon a ntortqayc 

o r i g i n a l l y  grant.ed by Rodrigiiez t u  MorLgage E l e c t r o n i c  

R e g i s t r a t i o n  .Syst.erns, i n c .  a s  noiriiriee (“MEKS”) . App. 

a t  3 -4 .  

The L a n d  Cour t ‘ s  ho ld ing  i.n U . S .  Uank .- ,v .  Ibancz3 

b r i n g s  t h e  v a l i d i t y  of t.he f u c c c l o s u r e  i n t o  ques t . i un  

because,  a t  t h e  L i m e  Chat I J . S +  B a t i k  bcgan forec los i l re  

proceedlnqs, t h e r e  does n o t  appear  t o  be a n y  cvidence 

t h a t  M E W  had a s s igned  t h c  Mortgage t o  U . S .  R a n k .  

App. a t  2 4 .  

- U . S .  -. .. Bank . . .- Nat iona l  A s s o c i a t i . u n  v. Antonio -- . ,. Ibane?  (and 
- a consoLidated . ,. . .. . . c a s e ) ,  . .- d j . r ec t  a p p e l l a t e  revj.cw qranted ,  
N o .  SJC-10694 (Mass. aruued O c L .  7 ,  2 0 1 0 ) .  Revil.acaua - 
expres ses  no pos i t io r i  a s  t o  t h e  correct ouCcome i n  
-. Ibanez,  .. h u t  n o t e s  that. h . i s  c l a im w i l l  be  moot i €  
J h n e z  is  ove r tu rned  or lirni t cd  t u  p rospec t ive  
a p p l i c a t i o n .  

3 



IV. Argument 

A .  The Land C o u r t  erred i n  h o l d i n g  t h a t  Bevilacqua 
h o l d s  no t i t l e  t o  the Property and lacks s t a n d i n g  
t o  main ta in  h i s  P e t i t i o n  t o  Compel Adverse 
Claimant to T r y  T i t l e .  

The foundat ion  of t h e  Land C o u r t ' s  e r ror  was t h e  

. f i . n d i n g  t h a t  Revi 1 acqua "ho lds no ti.Llc" t o  t h e  

P rope r ty  ( A I J E I .  a t  7 4 ) ,  whetc i n  Tact i t  is c lear  rrom 

t h e  record t h a t  Bevilacqua hol.ds record t i . tLe .  

Rrvj  1.acqua brought his P c t j , t i o n  under; M.G.L. c .  

2 4 0 ,  S §  1-5, commonly r e f e r r e d  t.o a s  t h e  " t r y  t i t l e "  

s t a t u t e .  See, e .g . ,  Stamell  v .  Hancock, No. 250619, 

2004 WL 1924357, a t  n .  1 (Mass.Land C t .  Aug. 31, 

2 0 U 4 ) ;  DaCosta .. . v.  . C h r i s t i n a ,  N o .  276034, 2 0 0 5  WI, 

715931,  a t  *1 (Mnss.Land C t .  March 30, 2 0 0 5 ) .  T h e  

sCa tuCe  p r u v j d e s  that .  " [ j . ] f  t h e  record  t i t l e  of l and  

i s  clouded by an adverse  claim,  o r  b y  Lhc p o s s i . b i l i t y  

t h e r e o f ,  a pcrsori L r i  pussession of such l and  c la iming  

a n  e s t a t e  of f r e e h o l d  t h e r e i n "  may b r i n g  an  a c t i o n  Lo 

compel an adverse  claimant  t o  t r y  Lit le.  M . G . J , .  c .  

2 4 0 ,  5 1. 

I f  t h e  adverse  claimant  doe5 nut  appcar t o  t r y  

h i s  c la im,  t h e  s t a t u t e  f u r t h e r  provides  t h a t  "Lhe 

c o u r t  s h a l l  e n t e r  a dec ree  t h a t  t hey  be fo reve r  b a r r e d  

Irom having or e n f o r c j n g  a n y  s u c h  c l a i m  adve r se ly  t o  

4 



t h e  p c l i t i o n e r ,  hi ,s  h e i r s  o r  a s s i g n s ,  i n  t he  land 

d e s c r i h r d ,  and may r e q u i r e  thcrn t o  execute ,  w i th in  

such L i m e  a s  the cuur t .  orders, a conveyanco, r e l e a s e  

o r  acqu i t t ance  du.Ly r e l i n q u i s h i n q  t h e  same." M.G.L. 

c .  240, 3 2 ;  see  a l s o  Mead v.  Cu t l e r ,  2 0 8  Mass. 391 

( 1 9 1 1 )  (predecessor  s t a l u t e  "was enacted t o  enable  

persons i n  possess ion  t o  corrtpel o t h c r  persons claiming 

under an adverse t i t l o  t o  b r i n g  an acLion t o  t r y  t h e  

t i t l e " ) .  

.. - .- 

1. Kemrd t i t . ic is t.it1.e as, i t  appears Crom t h e  -. . . . . 
puk1.ic records-  a f t e r  t h e  dced i s  -recorded. . ... - - 

The t r y  t i t l e  s t - a t u t e  has  been i n t e r p r e t e d  as 

r e q u i r i n g  the  p c l i t i a n c r  t o  have both possession o f  

t h e  ptopert-y and record t.i Lle. 

v .  Rogers, No. 1755133, 1992  WL 12153317, a t  *2 

(Mass.Land C t .  Dec. 1, 1992)  ( " P l a i n t i f f  m o s t ,  under 

G . L .  c .  210  5 1, havc r eco rd  t i t l e . . . " ) ;  Q ~ P  a l s o  

P o r t e r  v. Town uL Harwich, No. 267070,  2008 WL 

1903493,  at "1 (Mass.Land C t .  May 1, 2 0 0 8 ) .  

Seamen' s Siivinqs Bank - 

- .- 

.. 

- . .- 

B l a c k ' s  Law Dic t iona ry  d e f i n e s  r eco rd  t i t l e  Lo 

mean "title a s  it, appears  i n  t.hc p u b l i c  records  aftcr 

t h e  deed i s  p rope r ly  recorded."  Ulack's Law 

Dic t iona ry  ( Q t h  cd .  2 0 0 4 ) .  T h a t  is,  rccord  t i t l e  i s  

t . i t l e  t h a l  " r e s t s  on t h e  r eco rd  a lonc . . "  Coons v .  



Carstenscn, 15 Mass. App. Ct. 131, 433 (1983) (noting 

critical significance of the word “record” in the 

phrase “good and cl .car record t i t l e ” ) .  

Massachusetts courts have made clear that record 

LiLle is distinct from legal title. For example, the 

holder of record title has standing to apply f o r  a 

variance, despite the existence of at1 unrecorded deed 

which has passed legal title to another:. nj.on v. 

Board of . . . .  Appeals of Waltham, 344 Mass. 547, 554-55 

(1962). The payment of a mortgage note terminates t.he 

interests of the mortgagee and automatically revests 

l .cgal Citle in the mortqaqor; but the mortqaqor i.s 

also entitled to a discharge of the mortgage to clear 

the record title to the premises. Pineo . .  v. . White, 320 

Mass. 487, 409 (1946). 

............ 

2. Uevilacqua holds record title to the 
Property because there i s  a recorded deed ........ 

...... conveying - .. the Propert1 .- ........ to him. 

The distinction between record title and lcgal. 

title is cr. i t . i .cal  to the prescrit casc .  Rcvi.lacqua may 

nbt have perfect 1ega.l title tu the Property, pending 

thc rulinq of the Suprcmc Judicial Court in U . S .  Rank 

v. Ibancz. IIowcvcr, Uevilacqua does a1 least have 

record t.i.tle which “rests on the record alone.” 

Coons, 15 Mass. App. Ct. at 433. A quitclaim deed 



conveying an inLercsL tu him is recorded at the 

Southern E s s e x  District Kegistry of Decds at Book 

26215, Page 2-73,  and i s  the last recorded instrurricnt 

pertaininy tu Lhc Property. App. at 4. Anyonc 

conducting a LiLlc search would be led to believe that 

Bevilacqua is thc rccotd o w t i c r  of the Property. 

3 .  The Land Court incorrectly appiied the . -- . . . . . .- 
requirements of the "try tiL1.u"~~ stat-lite and 
.. improperly .. . . ,, , dismissed Lhc Petition despiLc 
the fact that Revil.aqua holds record title. 

.~ .. . .. . . 

- .  - .  

As discussed a b u v c ,  thc t.ry title statute 

requires Uevi.lacqua t.o have possession and r-ccord 

title. The other common method for removing a cloud 

on L.i.l.le is the "quiet title" or "cloud on title" 

statute, M.G.L. c. 240, 55 6-10. Unlike thc try title 

statute, the quicL title statute requires a plaintiff 

t o  have possession arid legal title. S e e ,  c . g . ,  Cowden -~ 

v. C u t L j r i q ,  339 Mass. 164, 171 (1959) ;  McCartin 

Lcisuw Indiistries, . .. . Inc. v .  Rakcr, 376 Mass. 6 2 ,  68 

(197H). Though the two staLuLes plainly provide for 

distinct procedures, t h e  Land Court e r r e d  by 

conflatinq their requirements. App. at 26 (citing 

Ualey v .  Daley ,  300  Mass. 17 ( L 9 3 R ) ,  a "cloud on 

title" case). 

- 
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The different requirements of the t w o  statutes 

comport. wi t.h their’  different purposes. While a quiet 

Litle action asks the court to deCerminc Chat t h e  

plaintiff has superior title as against the defendanl, 

the try t.i t le prcrcess on1.y asks the respondent to 

assert what. claim he may have. The latter therefore 

imposes on the petitioner a correspondingly le-- ,,er 

hurden - to show an interest of record (record title), 

h u t  not. necessarily the strongest interest (legal 

t.i.t.Le) . T h j s  pr.ovicies a niechanism wherehy the 

petitioner can prevent his property indefinitely 

remaininq subject to a claim which may ncvcr bc 

asscrLcd. Cf. ‘Town oL Yarmoutti v. Snowden-Lebel, -. . No. 

07-310141,  2009 ‘WL 3235750 at ” 3  ( M a s s . L a ~ ~ d  Ct. O C t .  

9, 2009)  (“~uslicc . is  riot s e r v e d  liy allowing the heirs 

or sur:cessors [it parties once claiming an interest j r r  

the property to question the validity of a foreclosure 

indefinitely.”) . 

The Land Court erred becausc .i.L dismissed 

Ucvilacqua‘s Petition 011 Lhc P.inding t h a t  his title 

had no “substantive” or “plausible” bas.i .s .  App. a t  

25-26. Neit-her of these concepts is fuurid anywhere in 

the t r y  title st-atute or the applicable case l a w .  The 



.. .. .. . . _. 

t r y  t i t l e  s l a t u t a  r e q u i r e s  Uevilacqua t o  have noth inq  

more than  posses s ion  and record  t i .Lle ,  

The. "advetsc  c la imant"  i n  a t r y  t i t l e  a c t i o n  may 

u l t i m a t e l y  be f o u n d  t o  have b e t t e r  t i t l c  than  t h e  

p e t i t i o n c r .  Where t h i s  i.s t.kc case, i t  does no t  

d e p r i v e  Lhe p e t i t i o n e r  of  standirry t o  b r i n g  t h e  

p c L i t i o n  - i t  on.ly means t h a t  t h e  respondent shou ld  

p r e v a i l  i n  a q u i e t .  Li t le  act.ion, provided t h a t  he 

appea r s  arid a s s e r t s  his claim.  Thc procedurc under 

M . G . L .  c .  Z I U ,  S§ 1-5 would have  no p r a c t i c a l  

appl i c a t i o n  d i s l i n c t  front a q u i e t  t i t l e  acti .on,  i f  a 

p e t i t i o n e r  were r e q u i r e d  t o  prove t h e  s t r e n g t h  of h i s  

t.i.tle i.n ordcr t.o compel t h c  adverse  claiirrant t o  act, 

This is  p r e c i s e l y  what Lhe lhnd  C o u r t  has improperly 

r e q u i r e d  of Rcvi lacqua.  See Blanchard v. Lowell, 177  

Mass. 501, 504-505 ( 1 9 0 1 )  ( " [ I l f  the p e t i t i o n e r  has ,  

i n  a d d i t i o n  t o  a r eco rd  t i t l e ,  possess ion ,  the 

q u e s t i o n  whcther he has a b e t t e r  tit.1.e o r  not  does no t  

ari.se, arid is not: t o  be determined i n  these  

proceedings ,  but i r i  t h e  a c t i o n s  which t h e  respondents  

may be o rde red  t u  b r i n g . " ) .  

- - - - 

9 



4 .  Contrary t o  t h e  Land Cour t ' s  holding, .- .- 
Bevilacqua holds ., . __ whatever i n t e r e s t  U.S. Bank 
had i n  the  Proper ty  when it d e l i v e r e d  the  
f o r e c l o s u r e  deed to-.ievii.acqui-: .. 

. -. 

Hevi i.acqua recognizes ,  w i t h o u t  concedi n q ,  t h a t  

Rodriguez may have a cl.aim t o  t h e  Property,  depending 

on t h e  outcome of Ibariez and what d i scovery  r e v e a l s  

r ega rd ing  t h e  assignment of t h e  mortgage (Bevilacqua 

wou1.d not. o therwise  have hrought t h e  P e t i t i o n )  . 
However, Revilacqua contesks  Judge Long's a s s c r t i o n  

that .  he "holds no t.i t l e  t o  t h c  proper ty"  and "seeks t o  

c rea t .e . .  .something from nothing."  App. a t  24 .  

Bevilacqua unqucstionab1.y d i d  acqiii.re "something" from 

U.S. Bar ik .  

-- 

F i r s L  of a i l ,  by v i r t u e  of  t h e  p rope r ly  recorded 

deed i n d j  caLing t.hall he owns t h e  Proper ty ,  Bevi 1 acqua 

has record  t i t l e .  This  e n t i t l e s  him t o  b r i n g  a 

peti . t i .on t o  l r y  t i t l e ,  f o r  t he  reasons  d i scussed  

above. 

Secondly,  even i f  t h c  f o r e c l o s u r e  deed d i d  no t  

convey Litle t o  Bevilacqua, it d i d  convey t h e  i n t e r e s t  

1 .- . .  

unques t ionably  he ld  by U. S .  Bank, Bevilacqua'  s 

g r a n t o r .  That i s ,  the  f o r e c l o s u r e  deed cons t i tu t .cd  an 

assignment of  the mortgage on t h c  Proper ty  t o  

Uevi lacqua.  Brown v .  . Smith, 1 1 6  Mass. 108 11875) 
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(holding t h a t  a f o r e c l o s u r e  deed, t-hough irivaJ.j.d, w i l l  

nonethel.oss c o n s t i t u t e  a n  assignment of a rnorCgage t o  

the  g r a n t e e ) .  

For  t hcse  reasons,  Judge Long i s  i n c o r r e c t  i . r i  

f indi.ng t h a t  Uevilacqua h a s  "rio p l a u s i b l e  c:l.aim." 

App. a t  2 6 .  Bevilacqua c l e a r l y  does have ~ some 

i n t e r e s t  i n  t h e  p rope r ty .  The t.ry t i t l c  s t a t u t e  

e x i s t s  Lo provide  Bevilacqua a means of p c r f e c t i n g  h i s  

i n t e r e s t ,  i n  t h e  event  that .  Rodriguez has no i n t e n t i o n  

of a s s e r t i n g  h i s  p o t e n t i a l  adverse  c l a i m .  There i s  

reason why Uevilacqua' s i . n t e re s t  should be f o r e v e r  

c louded by an advc t sc  c la im w h i c h  w i l l  never he 

asserCcd.  _. C f .  .- - Snowden-Lebcl, . . .. . 2004 WL 3235750 a t  * 3  

A s  a person  i n  possess ion  oC t h e  Proper ty ,  w i t h  a 

no 

p r o p e r l y  recorded deed i n d i c a t i n g  on i t s  face t h a t  he 

i s  t h e  ri.qhCfu1 owner, Bevilacqua must be e n t i t L c d  t o  

b r i n g  this Act ion,  as h i s  i s  p r e c i s e l y  t h e  s i . t ua t ion  

which t h e  t.ry liL1.e s t a t u t e  i s  designed t o  remedy. 

- Sce Mead . v.  CuLl.cr, 2 0 8  Mass. a t  391.. 

In f a c t ,  i f  the t r y  t i t l e  s t a t u t e  i s  riot an  

a p p r o p r i a t e  remedy Lor a p rope r ty  owner i n  

Rcvi lacqua ' s  posj.t.i.or1 - who could n o t  have known, when 

he  purchased thc Property,  t h a t  t h i s  t i t l e  problem 

e x i s t e d  - then such a p rope r ty  owtlcr is l i k e l y  t o  be 

11 



l e f t  wi th  no adequake remedy a t  all.' 

problem w i l l  i n  most c a s e s  no t  be d i scove red  u n t i l  t h e  

p r o p e r t y  owner att-empts t o  s e l l  or r e f i n a n c e  t h c  

p rope r ty .  I f  t h e  owner i s  r e q u i r e d  t-o f o r c c l o s e  on 

t h e  mortqage (on t h c  t h e o r y  t h a t  he a c q u i r e d  t h e  

mortgage, a s  heLd i.11 Urown, suprg) t o  d e a n  up  h i s  

t i t l e ,  t h i s  w i l l  d e l a y  his s a l e  o r  refinance f o r  a 

minimum of  abouL seven t u  n i n e  mont.trs. 

A post-Ihanex . .- 

-. - 

5 

Uy contrast, a p e t i  t j .on t o  t r y  L i t l e  i s  a simp1.c 

s t a t u t o r y  procedure by which Bevi.1 acqua and o thers  

s i m i l a r l y  s i t u a t e d  can qu.i.ckly el imi  riate unasse r t ed  

post-Ibanez c la ims  a q a i n s t  t h e i r  t i t l e .  

While an u n a s s e r t e d  posl-lbanez ciaim could  he 
eliminaked through adve r se  posses s ion ,  r e q u i r i n g  a 
p rope r ty  owner i n  Bevi lacqua ' s  p u s i t i o n  t o  w a i t  2 0  
year:s fo r  r e l i e f  can h a r d l y  be termed an adequate  
remedy. 
' M . G . L .  c .  2 4 4 ,  5 35A provi.des for  a 150-day  r i g h t  t o  
cu re  d e f a u l t  p r i o r  t o  a c c e l e r a t i o n  of  a mortgage. 
T h e r e a f t e r ,  upon f . i . l . ing a Servi.cemembers C i v i l  K c l i e f  
A c t  ac t ion ,  i t  may t a k e  t w o  months fo r  a c o u r t  to 
i s s u e  an o r d e r  of n o t i c e .  Thc o r d e r  of n o t i c e  
provides  a r e t u r n  d a t e  s i x  weeks Prom the  d a t e  o f  Lhe 
o rde r .  En t ry  of f i n a l  jndgment is  e i g h t  days a f t e r  
the  re turn  d a t e .  Before t h e  f o r e c l o s u r e  s a l e  may t a k e  
p lace ,  n o t i c e  of t h e  s a l e  must be publishcd f o r  t h r e e  
success ive  weeks pu r suan t  t o  M . G . L .  c .  2 4 4 ,  5 1 4 .  

1 - .- 
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V. Conclusion 

Fur the reasoris net forth above, the judgrnerit of 

Che Land Court d i  s rn j  s s i n g  Bevilacqua’s action, datod  

August 26, 201U,. s h o u l d  be vacated. 

R e s p e c t f u l l y  submitted, 
Francis J .  Bevi lacqua, 111, 
By h i s  attorneys, 

r-7 

Ri.ch May, P.C. 
176 Federal Street, 6 t h  Floor 
Boston, MA 02110 
(617) 556-38UO 

h t e d :  Dccember ,. & ,  .- 2010  
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