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BARCLAY v. ROBERT, 985 So.2d 53 (Fla.App. 4 Dist. 2008)

Pamela A. BARCLAY, Appellant, v. ROBERT C. MALT & CO., INC.,

Appellee.

No. 4D07-3104.

District Court of Appeal of Florida, Fourth District.

June 18, 2008.

Rehearing Denied July 24, 2008.
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  Appeal from the Circuit Court, Fifteenth Judicial Circuit,
Palm Beach County, Kenneth Stern, J.

  Larry E. Bray of Law Offices of Larry E. Bray, P.A., Lake
Worth, for appellant.

  Richard S. Tolbert, West Palm Beach, for appellee.

  MAY, J.

  To quiet title or not to quiet title: that was the question
posed to the trial court. The trial court granted the lender's
motion for summary judgment on his claim to quiet title as to
the legal title holders of the property. We reverse.

  The material facts are undisputed. The lender conveyed the
property to the borrower by special warranty deed in 1989. In
return, the borrower executed a first and second mortgage in
favor of the lender. The borrower abandoned the property and
failed to make any mortgage, property tax, or homeowner's
association payments after 1994.

  With the borrower's knowledge, the lender took possession of
the property. Since then, the lender made all past-due payments
and leased the property to tenants. However, the lender did not
seek to foreclose or obtain a deed in lieu of foreclosure.

  In 2005, the lender filed a complaint alleging a claim for
adverse possession of the property. The borrower moved for
summary judgment, and argued that the lender had failed to
establish a requisite element of a claim for adverse
possession: the filing of a return of the property to the
Property Appraiser's office within one year after entering
possession of the property.

  The lender amended the complaint to state a claim to quiet
title to the property based upon the borrower's surrender of
the property. The lender argued that the newly amended
complaint mooted the borrower's pending motion for summary
judgment. Both parties filed cross-motions for summary judgment
on the new claim to quiet title.

  After a final hearing on the motions, the trial court entered
summary judgment in favor of the lender. The court held that
because of the lender's long-term possession of the property,
coupled with the borrower's abandonment of the property, it
would be unconscionable not to quiet title in the lender's
name.

  By force of logic, statute, and case law, however, a party must
have title to a property to bring an action to quiet
title. With no title, there is nothing to be quieted. Hill v. Da
Costa, 65 Fla. 371, 61 So. 750, 751 (1913). See also
Atl. Beach Improvement Corp. v. Hall, 143 Fla. 778,
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197 So. 464, 466-67 (1940). This court has recognized that a
"mortgage is only a lien" that "transfers no title, right of
possession, or interest in land," and "a mortgagee has no right
to maintain a suit to remove or prevent a cloud on title."
Martyn v. First Fed. Sav. & Loan Ass'n of W. Palm
Beach, 257 So.2d 576, 577-78 (Fla.Dist.Ct.App. 4th DCA
1971).

  For this reason, we reverse the summary judgment quieting
title to the property and remand the case for proceedings consistent
with this opinion.

  Reversed and Remanded

  STEVENSON and GROSS, JJ., concur.
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MARTYN v. 1ST FED. SAV. & L. ASS'N, 257 So.2d 576 (Fla.App. 4 Dist. 1971)

CHARLES P. MARTYN, APPELLANT, v. FIRST FEDERAL SAVINGS AND LOAN ASSOCIATION

OF WEST PALM BEACH, A CORPORATION ORGANIZED AND EXISTING UNDER THE LAWS OF

THE UNITED STATES OF AMERICA, APPELLEE.

No. 71-261.

District Court of Appeal of Florida, Fourth District.

December 15, 1971.

Rehearing Denied February 29, 1972.


  Appeal from the Circuit Court for Palm Beach County, Culver
Smith, J.
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  Eugene Charles Heiman and Walter M. Meginniss of Heiman &
Crary, P.A., Stuart, for appellant.

  Larry Klein, of Cone, Wagner, Nugent, Johnson & McKeown, West
Palm Beach, for appellee.

  WALDEN, Judge.

    Putting aside preamble, does the statute of frauds, F.S. 1969,
sec. 725.01, F.S.A., bar a suit for damages upon an oral contract
to loan money in return for a mortgage upon realty?

    The trial court determined that such contract was encompassed
and controlled by the statute. Summary final judgment was
thereupon entered for the defendant. Plaintiff appeals. We
reverse.

    We have not been shown and have not found a controlling Florida
case precedent.

    The Statute of Frauds is set forth in F.S. 1969, sec. 725.01,
F.S.A.:

    "725.01 Promise to pay another's debt, etc. — No
  action shall be brought whereby to charge any
  executor or administrator upon any special promise to
  answer or pay any debt or damages out of his own
  estate, or whereby to charge the defendant upon any
  special promise to answer for the debt, default or
  miscarriage of another person or to charge any person
  upon any agreement made upon consideration of
  marriage, or upon any contract for the sale of
  lands, tenements or hereditaments, or of any
  uncertain interest in or concerning them, or for any
  lease thereof for a period longer than one year, or
  upon any agreement that is not to be performed within
  the space of one year from the making thereof, unless
  the agreement or promise upon which such action shall
  be brought, or some note or memorandum thereof shall
  be in writing and signed by the party to be charged
  therewith or by some other person by him thereunto
  lawfully authorized." (Emphasis supplied.)

    Extracting the key criteria, it cannot be disputed that the
contract is not for the sale of lands, tenements or
hereditaments. Can it be said, though, that it is a contract for
the sale of an uncertain interest in lands or concerning them?
This is the pivotal question.

    There are two theories concerning mortgages, the title and lien
theories.[fn1] Under the title theory the mortgagee has title at
law, a fee simple conditional. In other words, the holder of the
mortgage, while not in possession, is actually the owner. He
loses his ownership when the mortgage is paid.

    On the other hand, under the lien theory, the mortgagee has
neither title nor the right of possession.

    Florida is a lien theory jurisdiction as evidenced by F.S.
1969, sec. 697.02, F.S.A.:

    "697.02 Nature of a mortgage. — A mortgage shall be
  held to be a specific lien on the property therein
  described, and not a conveyance of the legal title
  or of the right of possession." (Emphasis supplied.)

    Florida has maintained its position in the lien column since
1853. Further, Florida cases concerning mortgage liens supply
shading and nuances helpful to our final conclusion. 1) A
mortgage is only a lien. Hemphill v. Nelson, 1928, 95 Fla. 498,
116 So. 498; Waldock v. Iba, 1934, 114 Fla. 786, 150 So. 231,
803, 153 So. 915; Walker v. Heege, 1920, 78 Fla. 667, 83 So. 605
and Jordan v. Sayre, 1892, 29 Fla. 100, 10 So. 823. 2) A
mortgagee has no right to possession, until purchase at a
foreclosure sale. Folks v. Chesser, 1932, 106 Fla. 836,
145 So. 602; J.G. White Engineering Corporation v. People's State Bank of
Lakeland, 1921, 81 Fla. 35, 87 So. 753. 3) A mortgagee has no
right to
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maintain a suit to remove or prevent a cloud on title. Peninsular
Naval Stores Co. v. Cox, 1909, 57 Fla. 505, 49 So. 191. 4)
Holders of mortgages are not entitled to maintain actions to
quiet title. Cook v. Pontious, 1929, 98 Fla. 373, 123 So. 765. 5)
A mortgagee of lands sought to be condemned may not be held to be
an owner of them. Shavers v. Duval County, Fla. 1954, 73 So.2d 684.
6) The mortgage lien is itself a species of intangible property.
Seaboard All-Florida Ry. v. Leavitt, 1932, 105 Fla. 600,
141 So. 886. It is a chose in action which creates a lien on the land but
not an interest in the land. Waldock v. Iba, supra.

    Looking back now at some of the terms in the statute of frauds,
we note that an "interest in lands" was discussed in encyclopedic
treatment as follows:

    49 Am.Jur., Statute of Frauds, § 154, defines interest in land
thusly:

  "The term `interest' in land, as used in the statute
  of frauds, means some portion of the title or right
  of possession, and does not include agreements
  which may affect land but which do not contemplate
  the transfer of any title, ownership, or possession."
  (Emphasis supplied.)

    Specifically concerning mortgages, 49 Am.Jur., at § 197, says:

  "A mortgage, in its legal aspect, is a conveyance of
  an estate or interest in the land, and as such,
  within the meaning of those terms as used in the
  statute."

    This same language is found in 15 Fla. Jur., Frauds, Statute
of, § 6.

    37 C.J.S. Frauds, Statute of § 69, says:

  "While the term `interest' as used in the statute is
  broad enough to include any right, title, or estate
  in, or lien on, real estate, it does not extend the
  statute to agreements which, although affecting land,
  do not contemplate the transfer of any title,
  ownership, or possession." (Emphasis supplied.)

    Now, as to the term "sale" considered in context of the statute
of frauds, we observe that a sale, according to the U.C.C., F.S.
1969, section 672.106(1), F.S.A., is defined as:

  "A `sale' consists in the passing of title from the
  seller to the buyer for a price."

    Black's Law Dictionary, Revised 4th Edition, defines "sale" as
follows:

    "A contract between two parties, called,
  respectively, the `seller' (or vendor) and the
  `buyer,' (or purchaser,) by which the former, in
  consideration of the payment or promise of payment of
  a certain price in money, transfers to the latter the
  title and the possession of property."

    "A contract whereby property is transferred from
  one person to another for a consideration of value,
  implying the passing of the general and absolute
  title, as distinguished from a special interest
  falling short of complete ownership." (Emphasis
  supplied.)

    It will be noted that in both of the above definitions the
words, title and possession, are used as indispensable elements.
Florida law holds that a mortgage is specifically not a
conveyance of the legal title or of the right of possession;
therefore, the transfer of a mortgage or a contract to give a
mortgage would not qualify as a sale. See F.S. 1969, section
697.02, F.S.A., supra.

    28 Fla.Jur., Sales, § 4, defines sale as a ". . . transmutation
of property from one person to another in consideration of some
price or value. It is a contract whereby the absolute or general
ownership of property is transferred from one person to another
for a price, or for any consideration." (Emphasis supplied.)
Again, a mortgage does not transfer absolute ownership of
property, under Florida law.
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    46 Am.Jur., Sales, § 2, gives various definitions for the term
sale:

    "Blackstone defines a sale to be `a transmutation
  of property from one man to another in consideration
  of some price or recompense in value,' . . . A sale
  has frequently been defined as `transfer of the
  absolute or general property in a thing for a price
  in money,' which the buyer pays or promises to pay
  for the thing bought and sold . . . A sale is the
  transfer of the general or absolute, as
  distinguished from a special, property in a thing. A
  sale is said to be an entire and absolute transfer
  of the thing sold, without reservation. . . .

    "The term `sale,' in its largest sense, may include
  every agreement for the transferring of ownership,
  whether immediate or to be completed afterward. . . .
  Strictly, to constitute a sale, the parties must
  intend to transfer the immediate ownership in some
  specific thing. The words `bargain and sale' have a
  settled, legal meaning and import a sale which vests
  the property in the buyer. It has been said that
  under the Uniform Sales Act `a sale' implies and
  involves passing of title. . . ." (Emphasis
  supplied.)

    77 C.J.S. Sales § 1, broadly defines the term sale as follows:

    ". . . [A] sale has been defined as the transfer of
  property in a thing for a price in money or estimated
  in money, or in money or its equivalent, or for a
  valuable consideration; a transmutation of property
  from one man to another, in consideration of some
  price, or recompense in value; an exchange of goods
  or property for money paid or to be paid; the
  passing of the title and possession of any property
  for money which the buyer pays or promises to pay."
  (Emphasis supplied.)

    It would therefore seem that both the common and legal meanings
of the word, "sale," indicate a transfer of title, even though
under the statute such sale or transfer of title may be to an
uncertain or indeterminate estate or interest.

    Since a mortgage in Florida does not transfer title,
possession, or any other interest other than a naked lien, it
seems to us that in Florida, based on the definitions quoted
earlier, an oral agreement to make a mortgage would not be under
the statute of frauds.

    Williston on Contracts, 3rd Ed., §§ 492 and 511, agrees with
this conclusion,

  "In jurisdictions where it is held that a mortgage
  does not transfer title but merely creates a lien, it
  seems obvious that the Statute must be held
  inapplicable. Even in jurisdictions where a mortgage
  is held to transfer a title defeasible upon the
  condition subsequent of payment by the mortgagor,
  authority points in the same direction." — Section
  511 (Emphasis supplied.)

    Several Florida cases have made noises in this direction. Evins
v. Gainesville Nat. Bank, 1920, 80 Fla. 84, 85 So. 659, in
discussing the statute of frauds, said that lands and tenements
are subject to levy and sale under execution "therefore, a
mortgage upon real estate, being merely a contract lien upon the
land, is not subject to levy, and consequently not subject to the
lien of an execution."

    Evins also included some helpful general language. "A
mortgagee, either before or after default in payment, has no
title by virtue of his mortgage to the mortgaged real estate. His
interest is simply a specific lien for the security . . ., and he
can acquire the legal title as against the mortgagor, . . . only
by outbidding every other person at the foreclosure sale."

    DeBartlett v. DeWilson, 1906, 52 Fla. 497, 42 So. 189, contains
Florida's most definitive standards on the subject,

  "An agreement that a deed conveying land shall
  operate as a mortgage to secure a debt is not within
  the statute of
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  frauds, since it is not a contract for the sale of
  lands or any interest therein."

    Yates v. St. Johns Beach Development Co., 1935, 122 Fla. 141,
165 So. 384, said,

  "The law is well established . . . that an
  undertaking, . . . by parol agreement or otherwise,
  by the grantee of encumbered land, . . . that he will
  assume or pay the mortgage indebtedness upon the
  conveyed property as part of the consideration for
  the conveyance, . . . may be sued on and enforced in
  equity by the mortgagee, or recovery thereon may be
  had as well in a court of law."

    These three cases, while not really on point, would indicate
the general trend in Florida is to treat mortgages as without the
statute of frauds. Yates holds that a parol agreement to assume
the mortgage may be enforced in a court of law. The statute of
frauds, if mortgages were included therein, would forbid similar
enforcement. Evins discusses the differences between mortgages
and lands and tenements in relation to levy for execution.
DeBartlett says a deed treated as a mortgage is without the
statute of frauds. The case at hand deals with a parol agreement
to make a mortgage and none of the three cases above mentioned
deal with this exact problem. Therefore, a definitive statement
and ruling needs to be made on this subject.

    Examinations have been made of the treatment accorded the
proposition in other states. Indeed, the field is muddy and the
trend unclear. Many opinions do not reflect whether that state
follows the title or lien theory, a critical distinction.[fn2]
Naturally, title states would agree with the trial court in the
instant case and outlaw the suit.[fn3] And we must record that
some lien states would also find the statute of frauds applicable
to an agreement to make a mortgage. However, their outcome is
frequently helped or distinguished by a finding of fraud or part
performance, features not here present.[fn4]

    Putting together F.S. 1969, sections 697.02 and 725.01, F.S.A.,
the meaning of terms already discussed, and Florida's court
opinions concerning the quality, function, and application of
mortgages, we opine flatly that the statute of frauds, F.S.
725.01, F.S.A., does not bar a suit for damages upon an oral
agreement to execute and deliver a mortgage upon real estate. A
mortgage transfers no title, right of possession, or interest in
land. Such rights accrue to the mortgagee only when there has
been a default, court foreclosure, and sale to the mortgagee and
transfer of title to him according to law.

    Finally, the trial court erroneously made a dispositive finding
of fact sua sponte concerning the existence of the oral contract.
This issue was not raised and the record clearly reflects that
such ruling was premature and violative of the summary judgment
rule. F.R.C.P. 1.510, 31 F.S.A., Holl v. Talcott, Fla. 1966, 191 So.2d 40.

    The judgment is reversed and the cause remanded for further
proceedings consistent herewith.

    Reversed and remanded.

    CROSS and MAGER, JJ., concur.

[fn1] For the historical discussion and development of these two
theories, see Glenn on Mortgages, §§ 28-31.


[fn2] Avey v. Via, 1928, 225 Ky. 155, 7 S.W.2d 1057; Newman v.
Newman, 1921, 103 Ohio St. 230, 133 N.E. 70; Penn Mut. Life Ins.
Co. v. Kimble, 1937, 132 Neb. 408, 272 N.W. 231; Aaron Frank
Clothing Co. v. Deegan, Tex.Civ.App. 1918, 204 S.W. 471; West v.
First Baptist Church of Taft, 1934, 123 Tex. 388, 71 S.W.2d 1090;
Bank of New Brockton v. Dunnavant, 1920, 204 Ala. 636,
87 So. 105.


[fn3] Brown v. True, 1923, 123 Me. 288, 122 A. 850; Rutherford
Nat. Bank v. H.R. Bogle & Co., 1933, 114 N.J. Eq. 571,
169 A. 180.


[fn4] Sleeth v. Sampson, 1923, 237 N.Y. 69, 142 N.E. 355; Flyer
v. Sullivan, 1954, 284 App. Div. 697, 134 N.Y.S.2d 521; Smith v.
Mills, 1956, 207 Or. 546, 296 P.2d 481, 298 P.2d 185; Hatlestad
v. Mutual Trust Life Ins. Co., 1936, 197 Minn. 640, 268 N.W. 665;
Oklahoma Farm Mortgage Co. v. Cesar, 1936, 178 Okla. 451, 62 P.2d 1269.
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FOLKS v. CHESSER ET AL., 106 Fla. 836 (1932)

145 So. 602

J. GRIFFIN FOLKS, Plaintiff in Error, vs. ANN CHESSER, RUBE McDONALD, FRANK

McDONALD, FRAZIER McDONALD, MAGGIE MARKHAM, J. D. WIGGINS, HERMAN WIGGINS,

et al., Defendant in Error.

Supreme Court of Florida,

En Banc.

Opinion filed September 29, 1932.

Petition for rehearing denied November 17, 1932.
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  A writ of error to the Circuit Court for Marion County; Fred
L. Stringer, Judge.

  C. A. Savage, Jr., for Plaintiff in Error;

  W. E. Smith, for Defendant in Error.

  PER CURIAM. —

  In this case the action was ejectment. The declaration was in
the statutory form. The sole plea was not guilty. The
plaintiffs sought to recover under the issue made by the
declaration and plea of not guilty, by showing that a deed
absolute in form had been made, executed and delivered to the
defendant, which was in law and in fact a mortgage, because
given to secure the payment of money. The Court permitted the
plaintiff to make such proof. The verdict and judgment were
against the defendants. The principal question raised by the
writ of error is: "In an action of ejectment, where the sole
issue is that made by a statutory declaration
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and plea of not guilty is parol evidence admissible on behalf
of plaintiff in the case, to show that a deed absolute in form
held by the defendant, is in law and in fact a mortgage because
given for the purpose of securing payment of a debt?"

  Our statute enacts a recognized rule of equity, that all
deeds of conveyance conveying or selling property for the
purpose, or with the intention, of securing the payment of
money, shall be deemed and held as mortgages, and shall be
subject to the same rules of foreclosure and the same
regulations and restrictions as are prescribed by law in
relation to mortgages. See Sections 5724-5725 C. G. L.
3836-3837 R. G. S. Under these statutes, in no case will the
right of possession to property by a mortgagee be recognized in
a court of justice in this State, until due foreclosure is had
according to the forms of the law providing for foreclosure of
mortgages.

  At common law the rule was well settled that in ejectment or
in any other form of action at law for the recovery of land, it
was incompetent to prove by parol that a deed of conveyance in
fee was intended by the parties to be a mortgage, or held as
security for money. Under this rule of the common law, it was
not permissible for either party in a suit at law, to vary by
parol proof, the terms of a deed absolute on its face, so as to
make it operative only as a mortgage security. Bragg vs.
Massie's Adm., 38 Ala. 89; Jones vs. Trawick's Adm., 31 Ala. 256;
 Parish vs. Gates, 29 Ala. 261; Finlow vs. Clark, 118 Ill. 32,
 7 N.E. 475; Gates v. Sutherland, 76 Mich. 231,
42 N.W. 1112; Kitt vs. Willson 130 Ind. 492, 29 N.E. 401. See also
Chaires vs. Brady, 10 Fla. 133.

  The foregoing rule was referred to in Walls vs. Endel,
20 Fla. 86, which held that a modification of this rule had been
brought about in Florida by virtue of Section 4301 C. G. L.,
2635 R. G. S. allowing defendants in law
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cases, including ejectment cases, to interpose equitable pleas.
Equitable pleas allowed by this statute in ejectment suits may
contain such allegations as would be requisite to defendant's
relief had plaintiff proceeded by bill in equity; but evidence
of equitable estoppel is admissible in an action of ejectment
under the plea of not guilty. Tilman vs. Niemira, 99 Fla. 833,
127 Sou. Rep. 855.

  But this is not a case resting upon equitable estoppel. The
proposition here is whether or not the plaintiff in an
ejectment suit, without any pleading affording a basis for it,
other than the statutory form of declaration he has filed, may
be permitted to prove under the general issue raised by the
defendant's plea of not guilty, that a deed, absolute in form,
made, executed, acknowledged and delivered by his ancestor to
the defendant in the ejectment suit, and under which defendant
claims title and right to possession as against the plaintiff,
is in law and in fact merely a mortgage?

  In Baer vs. General Motors Acceptance Corporation, 101 Fla. 913,
132 Sou. Rep. 817, it was held by us that when the
question is "properly raised" that it is permissible to show by
testimony of witnesses that a written instrument, absolute in
form as a conveyance, is in substance a mortgage.

  That the proposition is "properly raised" as a matter of
defense in an ejectment suit, by interposing an equitable plea
setting it forth, is settled beyond controversy by the case of
Walls vs. Endel, supra, decided in 1883.

  But in this case the matter was not sought to be raised as a
matter of defense in an ejectment suit, but as a basis for
recovery by the plaintiff against the defendant in such suit
who appeared to be the grantee under a deed absolute in form
and who was in possession of the land involved, under such
absolute deed. Here plaintiffs
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below claimed as heirs at law of Isaac N. Wiggins. The
defendant claimed under an alleged warranty deed from Wiggins.
After the defendant had introduced his deed and closed his
case, the plaintiffs in rebuttal were allowed to put on parol
evidence to show that the deed was intended between the parties
to be a mortgage, and that it had been given by Wiggins, the
ancestor of plaintiffs, to secure certain moneys. It is
contended by plaintiff in error that under a statutory
declaration and a single plea of not guilty, parol testimony
could not be given in a law action on behalf of plaintiffs for
the purpose of showing that defendant's deed absolute on its
face, was in fact and in law a mortgage.

  But the court permitted such testimony to be introduced and
on the basis of it, plaintiffs had a recovery. The effect of
the procedure followed was therefore to permit the plaintiff in
an ejectment suit to prove by way of rebuttal, without
specially pleading any such proposition, matters which had the
plaintiff been the defendant in the case, could only have been
given in evidence by him under a special equitable plea
interposed as permitted by statute.

  It was distinctly said by this court in Walls vs. Endel,
supra, that it was only because of the statute permitting
equitable pleas to be filed in cases at law (see Sections 4301
C. G. L., 2635 R. G. S.), that a matter of this kind could be
shown as an equitable defense.[fn*] No method of injecting such
matters by pleadings on the plaintiff's side of an ejectment
case is provided by statute, unless it be that Section 4302 C.
G. L., 2636 R. G. S., can be construed
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as intended to permit plaintiff in an ejectment case to plead
by way of equitable replication, that defendant in attempting
to defend title under a plea of not guilty, is in possession of
the land and claims it under a deed in form a fee simple deed
to the fee, whereas by reason of the circumstances under which
it was made, it is in law only a specific lien on the property,
and that defendant should therefore not be held entitled to
hold the title and right to possession of the land under it.

  Section 4302 C. G. L. supra, just referred to, reads as
follows:

    "The plaintiff may reply, rejoin, etc., in
  answer to any plea, etc., of the defendant, facts
  which would avoid such plea, etc., upon equitable
  grounds. Such replication, etc., shall begin with
  the words 'For replication on equitable grounds,'
  or to the like effect."

  Under section 5044 C. G. L., 3236 R. G. S., the plea of "not
guilty in an action of ejectment admits possession by the
defendant, and puts in issue the title to the lands in
controversy, as well as the legal right of plaintiff to recover
possession of them in the suit. See Asia vs. Hiser, 22 Fla. 378.
 If therefore, the defendant in an ejectment suit is known
to be claiming title and right to possession of land, and is
actually in possession of land, under a deed absolute on its
face which was intended as a mortgage, and plaintiff conceives
that defendant will rely upon his apparent legal title to
defeat the plaintiff's recovery, it seems that upon the same
principle which has been held to sustain the right to file
equitable pleas in avoidance of an apparent legal right to
recover a judgment of law, the plaintiff would have the same
right under Section 4603 C. G. L., supra, to file a replication
on equitable grounds raising a similar bar on his own behalf as
against a legal title asserted as a defense by the defendant.
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  This is especially so, since even if defendant should prevail
in obtaining judgment in an ejectment suit under a deed
absolute on its face intended as a mortgage, plaintiffs would
thereafter have the right to present to a court of equity any
facts, not available to him at law, which would show it against
conscience for defendant to enjoy the fruits of his judgment.
And in such an equity case, complainant might have both a
decree for redemption and injunction awarded to protect him as
a mere mortgagor of property as to which he appeared as an
absolute grantor. Marine Ins. Co. vs. Hodgson, 7 Cr. 332, 1
Story's Eq. Jur. #887.

  By permitting under the statutes relating to equitable pleas
and replications, all the facts to be pleaded and proved in the
ejectment case itself, circuituity of action is avoided, and
the court of law is permitted to make such inquiry and to enter
such appropriate judgment in the case, as will protect the
equitable, as well as the legal, rights of the parties, as they
are made to appear.

  But without some form of pleading on plaintiff's part
asserting his admittedly equitable (not legal) right to show
that a deed absolute in form upon which defendant relies, is a
mortgage, were evidence or parol proof of facts tending to
establish such an equitable right on plaintiff's part, would
leave plaintiff's asserted right to rest absolutely in pais,
because nothing would appear on the face of the pleadings or
judgment (as is the exact case here) to show whether plaintiff
recovered on proof of an equitable or upon proof of a legal
right. That no such result should be permitted under our system
of pleading governing ejectment suits, seems clear, because the
same reasons which make it essential for a defendant in an
ejectment suit to plead such a right by means of an equitable
plea, likewise make it essential that plaintiff also plead by
way of equitable replication any equitable
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right which he may have on his own behalf against the
defendant.

  The language of the statute does not limit the right to plead
equitable replications to equitable pleas above, but is to the
effect that equitable replications shall be permitted to be
filed by plaintiffs to "any" plea of the defendant.

  We therefore hold that under the statutes of this State
permitting equitable replication by plaintiff to "any" plea
filed by defendant in any case at law, the plaintiff is
permitted to file an equitable replication to a plea of not
guilty in an ejectment case, for the purpose of laying the
predicate for proving that a deed absolute upon which defendant
relies for a defense under his plea of the general issue,
should on equitable grounds, be held to be a mortgage and
adjudged to have the status of such mortgage only, and not the
status of an absolute conveyance.

  The case now before the court presents no such special
pleading on the plaintiff's part. It was accordingly error for
the court to have permitted proof by plaintiff of matters which
were only available to him under an equitable replication, in
the absence of such replication. The judgment should therefore
be reversed and a new trial awarded, with leave to plaintiff to
have a repleader, and the cause remanded for further
proceedings according to law and this opinion. It is so
ordered.

  Reversed and remanded for new trial, and for further
proceedings, with leave for repleader by plaintiffs upon
remand.

  WHITFIELD, TERRELL, BROWN AND DAVIS, J.J., concur.

  BUFORD, C.J., AND ELLIS, J., dissent.

[fn*] As was said in the opinion in Walls vs. Endel. 20 Fla. text
97; ". . . the judgment at law would give possession (to the
grantee in the deed absolute intended for a mortgage) without
foreclosure and sale. A plainer case for equitable relief can
scarcely be imagined." And on page 98, citing Crary vs.
Goodman, 12 N.Y. 266: "That a deed absolute on its face was
intended as a mortgage, (is) an equitable defense."


  ELLIS, J. (dissenting). —

  The character of the instrument whether it is deed of
conveyance or mortgage is determined by the provisions of Sec.
5724 C. G. L., declaring
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that deeds of conveyance and other instruments given for a
certain purpose are mortgages. The attack on the deed through
its consideration is permissible under the general issue, in
such attack the circumstances under which the deed was given
may be shown. The case of Walls vs. Endel, 20 Fla. 86 So., is
not analogous.

  BUFORD, C.J. (dissenting). —

  In this case the action was ejectment, the declaration being
in conventional form. The plea was the general issue, "not
guilty." The verdict was in favor of the plaintiffs.

  Plaintiffs claimed as heirs at law of Isaac N. Wiggins. The
defendant claimed under an alleged warranty deed from said
Wiggins. After the defendant had introduced his deed and closed
his case the plaintiffs in rebuttal put on evidence to show
that the deed was intended between the parties as a mortgage
and was given to secure certain moneys. It is contended by the
plaintiffs in error that parol testimony could not be given in
a law action for the purpose of showing that a deed absolute on
its face was in fact a mortgage. This contention is not tenable
in this jurisdiction because this Court has repeatedly held
otherwise. See Baer vs. General Motors Acceptance Corporation,
101 Fla. 913, 132 So. 817, and cases there cited; also Carey
& Co. vs. Hyer, 91 Fla. 322, 107 So. 684.

  It appears to me that there was sufficient legal evidence to
support the verdict. The record contains a great deal of
evidence offered by the defendant as a witness in his own
behalf in which he testified concerning the details of
agreements and conversations between himself and the deceased
Wiggins, which should have been excluded, and there is other
evidence that may have been properly excluded, but I am unable
to find that substantial justice has not been done and as most
of the illegally received evidence was in favor of the
defendant,
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who is plaintiff in error here, there appears to be no ground
for reversal. The judgment should be affirmed.

  ELLIS, J., concurs.
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			Title VI
CIVIL PRACTICE AND PROCEDURE
	Chapter 83 
LANDLORD AND TENANT
	View Entire Chapter




	83.67
Prohibited practices.
—
(1) 
A landlord of any dwelling unit governed by this part shall not cause, directly or indirectly, the termination or interruption of any utility service furnished the tenant, including, but not limited to, water, heat, light, electricity, gas, elevator, garbage collection, or refrigeration, whether or not the utility service is under the control of, or payment is made by, the landlord.
(2) 
A landlord of any dwelling unit governed by this part shall not prevent the tenant from gaining reasonable access to the dwelling unit by any means, including, but not limited to, changing the locks or using any bootlock or similar device.
(3) 
A landlord of any dwelling unit governed by this part shall not discriminate against a servicemember in offering a dwelling unit for rent or in any of the terms of the rental agreement.
(4) 
A landlord shall not prohibit a tenant from displaying one portable, removable, cloth or plastic United States flag, not larger than 4 and 1/2 feet by 6 feet, in a respectful manner in or on the dwelling unit regardless of any provision in the rental agreement dealing with flags or decorations. The United States flag shall be displayed in accordance with s. 83.52(6). The landlord is not liable for damages caused by a United States flag displayed by a tenant. Any United States flag may not infringe upon the space rented by any other tenant.
(5) 
A landlord of any dwelling unit governed by this part shall not remove the outside doors, locks, roof, walls, or windows of the unit except for purposes of maintenance, repair, or replacement; and the landlord shall not remove the tenant’s personal property from the dwelling unit unless such action is taken after surrender, abandonment, recovery of possession of the dwelling unit due to the death of the last remaining tenant in accordance with s. 83.59(3)(d), or a lawful eviction. If provided in the rental agreement or a written agreement separate from the rental agreement, upon surrender or abandonment by the tenant, the landlord is not required to comply with s. 715.104 and is not liable or responsible for storage or disposition of the tenant’s personal property; if provided in the rental agreement, there must be printed or clearly stamped on such rental agreement a legend in substantially the following form:
BY SIGNING THIS RENTAL AGREEMENT, THE TENANT AGREES THAT UPON SURRENDER, ABANDONMENT, OR RECOVERY OF POSSESSION OF THE DWELLING UNIT DUE TO THE DEATH OF THE LAST REMAINING TENANT, AS PROVIDED BY CHAPTER 83, FLORIDA STATUTES, THE LANDLORD SHALL NOT BE LIABLE OR RESPONSIBLE FOR STORAGE OR DISPOSITION OF THE TENANT’S PERSONAL PROPERTY.
For the purposes of this section, abandonment shall be as set forth in s. 83.59(3)(c).
(6) 
A landlord who violates any provision of this section shall be liable to the tenant for actual and consequential damages or 3 months’ rent, whichever is greater, and costs, including attorney’s fees. Subsequent or repeated violations that are not contemporaneous with the initial violation shall be subject to separate awards of damages.
(7) 
A violation of this section constitutes irreparable harm for the purposes of injunctive relief.
(8) 
The remedies provided by this section are not exclusive and do not preclude the tenant from pursuing any other remedy at law or equity that the tenant may have. The remedies provided by this section shall also apply to a servicemember who is a prospective tenant who has been discriminated against under subsection (3).
History.
— 
s. 3, ch. 87-369; s. 7, ch. 88-379; s. 3, ch. 90-133; s. 3, ch. 96-146; s. 2, ch. 2001-179; s. 2, ch. 2003-30; s. 4, ch. 2003-72; s. 1, ch. 2004-236; s. 2, ch. 2007-136.
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			Title XXXIX
COMMERCIAL RELATIONS
	Chapter 679 
UNIFORM COMMERCIAL CODE: SECURED TRANSACTIONS
	View Entire Chapter




	679.1091
Scope.
—
(1) 
Except as otherwise provided in subsections (3) and (4), this chapter applies to:
(a) 
A transaction, regardless of its form, that creates a security interest in personal property or fixtures by contract;
(b) 
An agricultural lien;
(c) 
A sale of accounts, chattel paper, payment intangibles, or promissory notes;
(d) 
A consignment;
(e) 
A security interest arising under s. 672.401, s. 672.502, s. 672.711, or s. 680.508(5), as provided in s. 679.1101; and
(f) 
A security interest arising under s. 674.2101 or s. 675.118.
(2) 
The application of this chapter to a security interest in a secured obligation is not affected by the fact that the obligation is itself secured by a transaction or interest to which this chapter does not apply.
(3) 
This chapter does not apply to the extent that:
(a) 
A statute, regulation, or treaty of the United States preempts this chapter; or
(b) 
The rights of a transferee beneficiary or nominated person under a letter of credit are independent and superior under s. 675.114.
(4) 
This chapter does not apply to:
(a) 
A landlord’s lien, other than an agricultural lien;
(b) 
A lien, other than an agricultural lien, given by statute or other rule of law for services or materials, but s. 679.333 applies with respect to priority of the lien;
(c) 
An assignment of a claim for wages, salary, or other compensation of an employee;
(d) 
A sale of accounts, chattel paper, payment intangibles, or promissory notes as part of a sale of the business out of which they arose;
(e) 
An assignment of accounts, chattel paper, payment intangibles, or promissory notes which is for the purpose of collection only;
(f) 
An assignment of a right to payment under a contract to an assignee that is also obligated to perform under the contract;
(g) 
An assignment of a single account, payment intangible, or promissory note to an assignee in full or partial satisfaction of a preexisting indebtedness;
(h) 
A transfer of an interest in or an assignment of a claim under a policy of insurance, other than an assignment by or to a health-care provider of a health-care-insurance receivable and any subsequent assignment of the right to payment, but ss. 679.3151 and 679.322 apply with respect to proceeds and priorities in proceeds;
(i) 
An assignment of a right represented by a judgment, other than a judgment taken on a right to payment that was collateral;
(j) 
A right of recoupment or set-off, but:
1. 
Section 679.340 applies with respect to the effectiveness of rights of recoupment or set-off against deposit accounts; and
2. 
Section 679.4041 applies with respect to defenses or claims of an account debtor;
(k) 
The creation or transfer of an interest in or lien on real property, including a lease or rents thereunder, except to the extent that provision is made for:
1. 
Liens on real property in ss. 679.2031 and 679.3081;
2. 
Fixtures in s. 679.334;
3. 
Fixture filings in ss. 679.5011, 679.5021, 679.512, 679.516, and 679.519; and
4. 
Security agreements covering personal and real property in s. 679.604;
(l) 
An assignment of a claim arising in tort, other than a commercial tort claim, but ss. 679.3151 and 679.322 apply with respect to proceeds and priorities in proceeds;
(m) 
An assignment of a deposit account, other than a nonnegotiable certificate of deposit, in a consumer transaction, but ss. 679.3151 and 679.322 apply with respect to proceeds and priorities in proceeds;
(n) 
Any transfer by a government or governmental unit; or
(o) 
A transfer or pledge of, or creation of a security interest in, any interest or right or portion of any interest or right in any storm-recovery property as defined in s. 366.8260.
History.
— 
s. 1, ch. 2001-198; s. 2, ch. 2005-107.
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JOYNER v. BERNARD, 153 Fla. 372 (1943)

14 So.2d 724

FLORA BELL WRIGHT JOYNER, et al., v. J. C. BERNARD

Supreme Court of Florida.

Division A

May 18, 1943

Rehearing Granted June 15, 1943

On Rehearing July 16, 1943

Page 373

  An appeal from the Circuit Court for Sarasota County, W.T.
Harrison, Judge.

  Randolph Calhoun, for appellants.

  John Fite Robertson, for appellee.

PER CURIAM:

  The record in this case having been examined and finding no
error in the decree appealed from, the same is hereby affirmed.

  BUFORD, C. J., TERRELL, CHAPMAN and ADAMS, JJ., concur.
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PER CURIAM:

                      ON REHEARING GRANTED

  Certain phases of the case at bar were considered and decided
by this Court in the former appeal. See Joyner v. Bernard,
148 Fla. 649, 6 So.2d 533. On petition for rehearing on the
former appeal we said:

  "On petition for rehearing, it is urged that the Court
overlooked important considerations in reference to each
question adjudicated. We are not impressed with any of these
contentions except that as to accounting. If as a matter of
fact $10,057.13 was paid on the mortgage after which the
mortgaged property remained in the hands of the mortgagee for
a number of years during which it paid a substantial income,
the appellants here should not be charged with derelictions in
management on the part of the appellee.

  The petition for rehearing is accordingly granted and the
cause reversed with instructions to the chancellor to
re-examine the matter of accounting between the parties, give
the appellants credit for all rents and profits that accrued or
should reasonably have accrued, and all amounts paid otherwise
on the mortgage, and give the appellee credit for necessary
betterments and other expenses reasonably incurred, strike a
balance between them and give his judgment accordingly."

  On the return of the cause to the lower court counsel for the
respective parties were by the chancellor heard, pursuant to
the aforesaid order made by this Court on rehearing and
thereafter entered the decree viz:

  "This cause coming on to be heard in accordance with the
mandate and opinion of the Supreme Court on rehearing and the
court having re-examined the matter of accounting between the
parties as directed, doth find: that no error was made in the
original accounting: that all of the property was not and did
not remain in the hands of complainant after the payment of
$10,057.13 as postulated in the statement embodied in the
opinion of the Supreme Court reported in 6 So.2d 533; that
all credits were given for rents as and when received, and all
credits were given for all amounts otherwise paid on the
mortgage as and when received; and that likewise
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complainant was given credit for necessary betterments and
other expenses reasonably incurred; and that on the date of
said final decree there was due and owing to the complainant,
the amount set forth therein, to-wit, $23,316.54.

  "It is therefore ordered, adjudged and decreed that said
accounting heretofore made and approved in the final decree is
hereby ratified and confirmed and the Master is hereby
authorized to proceed with the enforcement of the said final
decree as therein provided."

  An appeal from the aforesaid order or decree brought the
cause here for the second time, when on May 18, 1943, an order
was entered here affirming the order appealed from and on June
15, 1943, appellants' petition for rehearing, on further
consideration, was by the Court granted.

  In the petition for rehearing the contention is made that the
chancellor in the order appealed from failed and otherwise
omitted to carry out the mandate of this Court on the former
appeal in that said order did not "give the appellants credit
for all rents and profits that accrued or should reasonably
have accrued, and all amounts paid otherwise on the mortgage,
and give to appellee credit for necessary betterments, and
other expenses reasonably incurred, strike a balance between
them and give his judgment accordingly." The evidence adduced
by the parties as disclosed by the record and the law
applicable thereto must be considered when disposing of
appellants' contention made on petition for rehearing.

  The record discloses that the note and mortgage are dated
November 5, 1926, and the amount of indebtedness secured
thereby was the sum of $15,000.00. The interest was to be paid
monthly at the rate of 8%, and the note provided for the
payment of principal in the sum of $400.00 each month for 29
months, and the balance due thereafter in the sum of $3,400.00
would become due and payable on May 5, 1929. The aforesaid
'monthly payments were to be made at the office of the Bernard
Investment Company, at Sarasota, Florida. The mortgagee's
agents collected from the mortgagors, as testified to by Joseph
C. Bernard, prior to November, 1930,' the sum of $10,059.13 and
these several payments, with date of
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payment, appear on the original note offered in evidence. An
examination of the decree assigned as error discloses that
these partial payments made by the mortgagors after November
1926, and prior to November 30, 1930, were not computed and a
new balance stated of the principle remaining due on November
30, 1930, as required by a ruling of this Court in the case of
Hart v. Dorman, 2 Fla. 445, 50 Am. Dec. 285.

  Counsel for appellants request this Court to find from the
evidence adduced that the mortgage, through its agents, E. J.
Bacon Company, in November, 1930, went into possession of the
mortgaged premises and collected rents thereafter, inclusive of
the year 1938, for a period of eight years, and that the sum of
$200.00 per month was a reasonable rental value of the property
for each month of the eight year period and the total amount
thereof should be credited to the amount due as principal and
interest on the note and mortgage, less the amount paid for
taxes, repairs, betterments and other lawful items. There is
some evidence in the record to the effect that Mr. Waldmire of
the Bernard Investment Company came down from Springfield, and
with Bacon contacted Joyner and reached an oral agreement with
Joyner, whereby Bacon, as agent of the mortgagee, went into
possession of certain of the houses and collected rents
thereon. After a careful consideration of all the testimony, we
are unable to determine from the record the exact number of
houses that Bacon took over under this agreement as agent for
the mortgagee and the houses retained under this agreement by
Joyner.

  It is settled that a mortgagee in possession of mortgaged
premises is required to account for the rents and profits and
is bound to apply them in reduction of the mortgage debt. The
mortgagee is not permitted to make a profit out of his
possession of the estate. This liability arises of course only
when the mortgagee's possession is in recognition of the
mortgage. The burden is on the mortgagee to prove the amount of
the rents and profits. See Jones on Mortgages, Vol. 2 (8th Ed.)
911-12, par. 1425; Fegers v. Pompano Farms, 104 Fla. 123,
139 So. 201; 1 C.J.S. 683-4, par. 41; 19 R.C.L. 334-5, par. 108; 36
Am. Jur. 840-1, par. 301; Williams v.
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Marmor, 321 Ill. 283, 151 N.E. 880, 46 A.L.R. 132, and
annotations beginning on page 138.

  In equity a mortgagee in possession of the mortgaged premises
with the consent of the mortgagors who collects rents and
profits from the premises he is bound to apply the same to the
payment of the mortgage debt. There is no payment and
satisfaction of the mortgage until the rents and profits are
applied to the payment of the debt. See Jones on Mortgages,
Vol. 2 (8th ed.) 913-14, par. 1426. Mortgagors having
surrendered the possession of the mortgaged premises to the
mortgagee, or his agent, if dissatisfied with the accounting
made by him, can adduce testimony, to establish a reasonable
and fair rental value of the mortgaged premises, which can be
considered by the Court in arriving at the balance due on the
mortgage debt.

  The law, in the case at bar, placed the burden on the
mortgagee and its agent when taking over the possession of the
mortgaged premises and undertaking the collection of the rents
and profits from the several houses, to keep an accurate record
of all moneys by it received on each house from the date of
assuming possession until the same were returned to the
mortgagor. Likewise to keep an accurate record of all moneys by
him expended during the period for taxes, improvements,
betterments and other lawful expenditures. E. J. Bacon Company
failed, as shown by the record, to maintain such a record or
records of the several houses as the law contemplates. The
testimony of Judge Walden fails to establish a reasonable
rental value of the several houses, because his knowledge of
the several transactions was based on what the deceased Joyner
had told him. It is possible that he has a knowledge of the
reasonable rental value of these several houses independently
of the hearsay testimony.

  It is admitted that E. J. Bacon Company was the Sarasota
agent of the Bernard Investment Company of Springfield, Ill.,
and went into possession of some of the property in November,
1930. After E. J. Bacon Company went into the possession of the
mortgaged premises, and prior to the filing of the suit to
foreclose, one of the mortgagors (Joyner) died,
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and some of the witnesses sworn and interrogated gave testimony
in total disregard of the several provisions of Section 90.05,
Fla. Stats. 1941, prohibiting the giving of testimony as to
transactions existing between the witnesses and the deceased
person.

  The mortgagee should be allowed to adduce testimony
establishing with reasonable certainty the number of rental
houses taken over by it subject to the mortgage and the total
amount of money received as rents and profits and the period of
time the property was in its possession. Likewise these issues
may be controverted by competent evidence to be adduced by the
mortgagor and in addition thereto evidence as to a reasonable
rental value of the mortgaged premises possessed by the
mortgagee and the exact houses and the period of time mortgagee
was in possession. These several objectives were contemplated
when the order was entered on the petition for rehearing on the
former appeal.

  Our order of affirmance dated May 18, 1943, is vacated and
set aside and on rehearing granted the decree appealed from is
hereby reversed for further proceedings in the lower court not
inconsistent with this opinion.

  It is ordered.

  BUFORD, C. J., TERRELL, CHAPMAN and SEBRING, JJ., concur.

  BROWN, THOMAS and ADAMS, JJ., dissent.
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MID-STATE INVESTMENT CORP. v. O'STEEN, 133 So.2d 455 (Fla.App. 1 Dist. 1961)

MID-STATE INVESTMENT CORPORATION, APPELLANT, v. C.B. O'STEEN AND NELL

O'STEEN, HIS WIFE, APPELLEES.

No. C-204.

District Court of Appeal of Florida, First District.

September 21, 1961.

Rehearing Denied October 20, 1961.


  Appeal from the Civil Court for Duval County, Roger J.
Waybright, J.

  Harry M. Hobbs, Tampa, for appellant.

  William D. Barfield, Jacksonville, for appellees.

  CARROLL, DONALD K., Chief Judge.

    The defendant has filed this appeal from a final judgment
entered against it by the Civil Court of Record for Duval County,
based upon a directed verdict on the issue of liability and a
jury verdict on the issue of damages.

    The evidence at the trial was rather nebulous as to the exact
nature of the parties' transactions, but the following facts seem
to be established by the evidence, and the trial court
undoubtedly so construed the evidence in directing its verdict on
the issue of liability: The plaintiffs, who are husband and wife,
on April 4, 1958, purchased a house and paid for it with money
which they borrowed from the defendant, an investment
corporation. As a part of this loan transaction, the plaintiffs
apparently assigned to the defendant their deed to the land and
took back an unrecorded contract for deed, which was conditioned
upon the monthly payment of $55.22 plus six per cent interest
until the indebtedness of $3,312 was
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paid. This contract contained the following provision:

    "And in case of failure of the said parties of the
  second part to make either of the payments or any
  part thereof, or to perform any of the covenants on
  their part hereby made and entered into, this
  contract shall, at the option of the party of the
  first part, be forfeited and terminated, and the
  party of the second part shall forfeit all payments
  made by them on this contract; and such payments
  shall be retained by the said party of the first part
  in full satisfaction and liquidation of all damages
  by them sustained, and said party of the first part
  shall have the right to re-enter and take possession
  of the premises aforesaid without being liable to any
  action therefor."

    These payments were due on the 15th day of each month beginning
on May 15, 1958. The plaintiffs apparently seldom made these
payments on time and were usually one or two months behind. For
several months the defendant accepted these late payments, but on
April 24, 1959, when the plaintiffs were two months behind in
their payments, the defendant elected to repossess the house in
accordance with the above-quoted provision of the contract. One
more payment of $55.20 was tendered by the plaintiffs and
accepted by the defendant on April 28, 1959, four days after the
repossession. In February of 1959 the plaintiffs had left
Jacksonville and moved to Apopka, Florida, where the plaintiff
husband had secured employment. They had closed their house in
Jacksonville and left their furniture, two washing machines, some
tools and clothes, and other personal belongings locked inside
the house. They were in Apopka on April 28, 1959, when they
received a telegram from the defendant advising that their house
had been repossessed.

    On April 24, 1959, one West, an agent of the defendant, went to
the plaintiffs' house, entered it through a window, and took
possession of the premises, both the realty and the mentioned
personalty. Most of the furniture and one of the washing machines
were subject to a purchase money mortgage executed by the
plaintiffs to a certain local store. West called the store and
asked that it send its representatives to pick up the property on
which it had a claim, which they did. Some of the tools were
given by the defendant to a next-door neighbor to hold for the
plaintiffs in case they should return, and the rest of the
plaintiffs' personal effects were lost, except for a box of rags
and the second washing machine, which were left in the house. The
defendant almost immediately sold the house to the half-brother
of the next-door neighbor.

    The plaintiffs filed this action against the defendant, seeking
damages for the trespass to their real property and for the
conversion of their personal property. The defendant answered by
denying liability and affirmatively alleging that it had legally
taken possession of the property under the above-quoted provision
of the contract. This affirmative defense was stricken by the
trial court upon a motion by the plaintiffs. At the close of the
evidence the trial court directed a verdict for the plaintiffs on
the issue of liability and submitted the issue of damages to the
jury. The jury returned a verdict of $2,750 for the plaintiffs.
After the defendant's motion for a new trial was denied by the
trial court, this appeal followed

    The defendant-appellant raises several points on this appeal,
but its main argument seems to revolve around the question of the
validity of the above-quoted repossession provision in the
contract.

    We think, and we hold, that the contract involved in this
appeal falls within the ken of the provisions of Section 697.01,
Florida Statutes, F.S.A., which reads in pertinent part:

  "697.01 Instruments deemed mortgages

    "All conveyances, obligations conditioned or
  defeasible, bills of sale or other
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  instruments of writing conveying or selling property,
  either real or personal, for the purpose or with the
  intention of securing the payment of money, whether
  such instrument be from the debtor to the creditor or
  from the debtor to some third person in trust for the
  creditor, shall be deemed and held mortgages, and
  shall be subject to the same rules of foreclosure and
  to the same regulations, restraints and forms as are
  prescribed in relation to mortgages."

    In our opinion the contract before us was clearly intended to
secure the payment of money and must be deemed and held to be a
mortgage, subject to the same rules of foreclosure and to the
same regulations, restraints, and forms as are prescribed in
relation to mortgages, to use the words of the statute. This
being so, the defendant had only a naked legal title as security
for the indebtedness, had no legal right to repossess the real or
personal property, and had no such right to trespass upon the
real property or exercise dominion over the personal property.
The courts of this state have many times applied the principle of
the quoted statute to instruments of writing in circumstances
analogous to those on this appeal. For examples see Cary & Co. v.
Hyer, 1926, 91 Fla. 322, 107 So. 684, Miami Bond & Mtg. Co. v.
Bell, 1931, 101 Fla. 1291, 133 So. 547, and Hull v. Maryland Cas.
Co., Fla. 1955, 79 So.2d 517.

    In the state of the evidence at the close of the trial, which
evidence we think permitted no reasonable inference other than
that the defendant was liable in trespass and conversion as
charged, the trial court correctly directed the verdict against
the defendant on the issue of liability and properly submitted
the question of damages to the jury.

    Up to this point the trial court ruled in this case with
eminent correctness, but we think the court erred in one of its
charges to the jury as to the admeasurement of damages in an
action of trespass, the giving of which charge is assigned as
error by the appellant here. This charge is as follows:

    "Now, the damages to be assessed, however, is a
  matter strictly up to you gentlemen as members of the
  jury what damages to be assessed for that trespass,
  that taking over of the real property without
  authority of law and I give you the measure of
  damages now.

    "You gentlemen must decide from the evidence before
  you what dollar amount to translate that into. The
  measure of damages for trespass, gentlemen, as I
  understand the law, is the cash value of the interest
  of the Plaintiffs in that real property at the time
  of the trespass with legal interest from that time to
  the date of the trial. Now, that is the first element
  of damages. We will get to the conversion in just a
  moment, but so far as the trespass, the invasion of
  the Plaintiff's property by the Defendant, that is
  the measure, the cash value of the interest of the
  Plaintiffs in the property at the time of the
  trespass with legal interest; that is, interest at
  the rate 6% per year on that amount from that time of
  the trespass up today [sic]."

    In their briefs all parties seemingly agree, and we hold that
the general rule established in Florida, ordinarily applicable in
an action of trespass to real property, is that the correct
measure of damages is the difference in value of the property
trespassed upon before and after the trespass is committed.
Gasque v. Ball, 1913, 65 Fla. 383, 62 So. 215. See also 9
Fla.Jur., Damages, Sec. 64, page 404 and 31 Fla.Jur., Trespass,
Section 14, page 202.

    The appellees contend, however, and the trial court apparently
considered, that this general rule "contemplates a situation in
which there is only a temporary breaking
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of the close, and the injured owner or possessor remains in
possession of the premises" and that "the loss to the plaintiffs
herein was the value of their interest in the land, as they were
permanently deprived of the possession and ownership thereof."
The appellees also cite authorities concerning the measure of
damages when a trespass results in an ouster and when the result
of a single act is an injury the effects of which will continue
indefinitely.

    In our opinion, however, the facts disclosed on this record do
not bring the trespass here within any of the exceptions to the
general rule as stated. The plaintiffs have not been deprived
permanently of their possession or ownership of the land. They
have not been ousted, nor will the effects of the trespass
continue indefinitely. As we held earlier in this opinion, the
defendant had nothing more than a mortgage lien when it sought to
repossess. The defendant's clear equitable remedy was a
foreclosure of this lien. Its deed of the land to the neighbor's
brother-in-law was obviously a nudum pactum and passed no title
to the land. Under these circumstances there could be no legal
ouster of the plaintiffs.

    Another consideration militates against the recognition of the
measurement of damages set forth in the challenged charge that
is, "the cash value of the interest of the Plaintiffs in the
property at the time of the trespass with legal interest. * * *"
If the defendant-appellant should later decide to file a suit to
foreclose its mortgage lien and the proceeds at the foreclosure
sale should exceed the amount needed to satisfy its lien, such
excess, under applicable principles of equity, would be paid to
the plaintiffs-appellees for their equity of redemption — which
equity of redemption would probably be tantamount to "the cash
value of the interest of the Plaintiffs in the property"
mentioned in the challenged charge. Such a consequence, resulting
in double payment for the same interest of the Plaintiffs, would
obviously be contrary to equity.

    Because we hold that the trial court erred in giving the charge
in question on the vital issue of the measurement of damages, the
final judgment appealed from must be, and it is reversed, and the
cause is remanded for a new trial.

    Reversed and remanded with direction.

    STURGIS and WIGGINTON, JJ., concur.
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                          OPINION OF THE COURT

  JEFFREY ARLEN SPINNER, J.

  On September 7, 2007 plaintiff commenced this action claiming
foreclosure of a mortgage by filing its notice of pendency and
summons and complaint with the Clerk of Suffolk County. The
mortgage at issue was originally given in favor of New Century
Mortgage Corporation, plaintiff's assignor. Said mortgage was
given to secure a note and constitutes a first lien upon
premises known as 3 Danville Court, Greenlawn, Town of
Huntington, New York. On November 30, 2007, plaintiff filed an
application with this court seeking the appointment of a referee
pursuant to RPAPL 1321 but withdrew that application on December
5, 2007. Subsequently, and on September 18, 2009, plaintiff
filed a second application for the same relief which was granted
by order of this court dated November 4, 2009.

  On January 14, 2010, upon the written request of defendant
Steven Tyson, this court convened a conference in order to
address certain serious issues which had arisen with respect to
the property under foreclosure. Defendant took the time to
appear in person while plaintiff dispatched a per diem attorney
who had absolutely no knowledge of the matter inasmuch as she
was not regular counsel, was not provided with any information
and hence no meaningful progress could occur. The court was
there-upon compelled to continue the conference to February 24,
2010, at which time the defendant again appeared in person, on
this occasion, with counsel of record for the plaintiff,
appearing as instructed by the court.

  The issue that brings these parties before the court at this
time concerns the entry, without permission, into defendant's
dwelling house, by agents dispatched expressly for that purpose
by plaintiff. Plaintiff vociferously asserts that it has the
absolute and unfettered right, under the express terms of the
mortgage, to enter the premises at any time, for purposes of
inspection and protection of its security interest and that it
is free to do so without having to obtain defendant's consent
for the same. Defendant counters that plaintiff has wrongfully
and without justification entered the dwelling on at least two
separate occasions, causing damage to the premises and resulting
in the loss of various items of personalty.

  The following facts are not in dispute. Defendant and his wife
are the owners, in fee simple absolute, of the premises known as
3 Danville Court, Greenlawn, New York, which are subject to a
first lien in favor of plaintiff. Plaintiff has commenced an
action
Page 686
to foreclose that lien, but there has been no devolution of
title. Defendant's personal financial situation is such that he
can no longer maintain the high cost of utility service,
resulting in the voluntary discontinuance of same. Defendant has
previously winterized the plumbing and heating systems in the
dwelling, has secured the building, maintains the exterior of
the premises and retains virtually all of his personalty in the
home including furniture, clothing and foodstuffs. Defendant
has, previous to any entry on the premises herein, notified
plaintiff of the discontinuance of utility service and the
winterization and securing of the dwelling. Defendant, although
he is now residing elsewhere, has not abandoned the property,
has not evinced any intent to abandon it and he visits the
premises at least once weekly and sometimes with greater
frequency. In addition, defendant has arranged with a neighbor
to keep a watchful eye on the property in his absence.

  It is also undisputed that without any notice to defendant, on
or about November 13, 2009, plaintiff dispatched an agent to the
premises who thereupon changed the locks, thus barring defendant
from access to his property. When defendant contacted plaintiff
relative to his wrongful ouster from the dwelling and demanded
access, plaintiff's representative denied any knowledge of the
entry and directed him to contact Fein Such & Crane L.L.P.,
their counsel of record. Upon contacting them, defendant was
advised by someone named Matt that the entry into the home was
standard procedure but a new key to the premises would be
provided to him by plaintiff, and defendant expressly directed
that they remain away from the property. In spite of defendant's
requests plaintiff caused the property to be entered yet again
in late December or early January, at which time defendant,
having been telephoned by his neighbor, actually confronted
these persons and urged them to immediately leave the premises.
Defendant was able to discover that these persons obtained
access by use of a key identical to the one that was previously
provided by plaintiff to defendant. Defendant then secured the
premises only to return later that day to find his garage open
and the loss of various items of personal property, including an
eight kilowatt portable generator, a 14-foot aluminum sectional
extension ladder, an aluminum stepladder, a convertible hand
truck, an AquaBot pool cleaning device and other items, valued,
according to documentation supplied by defendant, at $4,892.
Defendant thereafter contacted the Suffolk County Police
Department and made a full report, which was docketed under
central complaint No. 10-85647.
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  It is at this point that the accounts begin to diverge.
Defendant offered sworn testimony as follows: he arrived at the
premises on November 17, 2009 to discover that he had been
"locked out," so to speak; upon communicating with plaintiff, he
was redirected to their attorney who informed him that the
property was "inspected and secured" due to its abandoned state;
they dispatched a new key to him whereupon he discovered that
his door lock cylinders had been drilled out; defendant advised
plaintiff that he was in possession of the premises, that he had
not abandoned the dwelling, that it was replete with his
furniture and personal effects and he further instructed them to
remain away from the property and to refrain from any entry into
the dwelling; according to defendant, plaintiff's representative
apologized and stated that they would not enter the premises.

  On February 24, 2010, plaintiff produced a witness, one John
Denza, who testified under oath, as follows: at the express
direction of plaintiff, his company (a private property
inspection and preservation firm) caused the mortgaged premises
to be inspected on November 3, 2009, allegedly found the front
door to be wide open and the premises completely unsecured and
so notified plaintiff; plaintiff faxed his company a work order
on November 6, 2009 directing that the locks be changed and the
dwelling be secured and winterized and further, that on November
13, 2009 his company caused the locks to be changed; he flatly
denied that the locks had been drilled or otherwise forcibly
removed, instead asserting that the front door to the premises
was ajar and the existing lock cylinders were simply unscrewed
and set aside. It was only after a rather probing examination by
the court that Mr. Denza conceded that he had no actual
knowledge as to the matters about which he testified since he
never visited the premises, relying instead upon another
individual to whom he had delegated all responsibility. Placing
things into simpler terms, the totality of his testimony
consisted of nothing more than self-serving statements
constituting inadmissible hearsay not subject to any exception
(Latimer v Burrows, 163 NY 7 [1900]; People v
Huertas, 75 NY2d 487 [1990]). No testimony or evidence from
a party with actual knowledge was proffered by plaintiff.

  The law is clear that it is both the province and the
obligation of the trial court to assess and determine all
matters of credibility (Matter of Liccione v John H.,
65 NY2d 826 [1985]; Morgan v McCaffrey, 14 AD3d 670 [2d
Dept 2005]). It is for the
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trial court to apply and resolve issues of witness credibility.
Here, plaintiff has produced a witness who has absolutely no
firsthand knowledge of the controversy, hence his testimony is
devoid of all probative value and cannot be the subject of any
serious consideration. On the other hand, upon assessment of
defendant's demeanor and comportment, the court is convinced
that he is telling the truth and he is worthy of belief.

  At the February 24, 2010 conference, plaintiff's counsel
doggedly insisted that plaintiff was wholly justified in taking
the actions complained of by defendant (entry upon the
property), asserting that it had done so in accordance with the
rights conferred upon it under the terms of the mortgage and
therefore plaintiff bore no liability whatsoever to defendant.
At no time was there any denial that plaintiff had caused
defendant's property to be entered on more than one occasion,
counsel simply asserting that plaintiff had the right to enter
into and protect the property as it saw fit.

  Though not specifically enumerated by counsel, the court
presumes that plaintiff derives its claimed rights from
paragraph 7 (b) of the mortgage herein, which states, in
pertinent part, that

  "[l]ender, and others authorized by Lender may enter
  on and inspect the Property. They will do so in a
  reasonable manner and at reasonable times. If it has a
  reasonable purpose, Lender may inspect the inside of
  the home or other improvements on the Property. Before
  or at the time an inspection is made, Lender will give
  me notice stating a reasonable purpose for such
  interior inspection."

Though this contractual provision clearly requires some kind of
notice to defendant, there is no indication that any notice at
all was provided to defendant. Indeed, plaintiff does not even
advance any claim that it has complied with this section but
instead baldly asserts, through counsel and not through any
person with actual knowledge, that it has what appears to be an
unfettered right to enter the premises at any time.

  Presumably, counsel for plaintiff further relies upon the
express provisions of paragraph 9 of the mortgage which states,
in pertinent part, that

  "[i]f . . . I have abandoned the Property, then
  Lender may do and pay for whatever is reasonable and
  appropriate to protect Lender's interest in the
  Property . . . Lender's actions may include but are
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  not limited to: (a) protecting and/or assessing the
  value of the Property; (b) securing and/or repairing
  the Property; . . . Lender can also enter the
  Property to make repairs, change locks . . . and take
  any other action to secure the Property."

This section presupposes that defendant has abandoned the
property. It logically follows then that abandonment would be a
strict prerequisite to plaintiff's right of entry upon and within
the premises. Here, defendant's testimony plainly reveals that
he has not abandoned the property in any manner whatsoever and
therefore the required condition precedent to plaintiff's entry
does not exist.

  A fair reading of the contractual provisions set forth supra
makes it abundantly clear that any and all actions taken by
plaintiff must be reasonable and, where entry to do improvements
on the property is contemplated, then the same must be
accomplished only upon notice to the other party. It is apparent
that plaintiff has breached its own contract by its failure to
give notice and, further, that its actions are not reasonable
under the circumstances presented. This is especially true
herein since the condition precedent to plaintiff's right of
entry has not occurred.

  Since the mortgage at issue is an instrument promulgated by the
lender to the borrower and since the operative and binding terms
thereof are not negotiable by the borrower, such an instrument
is considered to be a contract of adhesion which is typically
construed against the drafter thereof (Belt Painting Corp. v
TIG Ins Co., 100 NY2d 377 [2003]). Under the circumstances
presented to this court, it is appropriate and fair that the
terms of the instrument be construed in favor of defendant.

  In the matter before the court, it is apparent that plaintiff
has perpetrated a trespass against the real property of
defendant, which is actionable and subjects plaintiff to
liability for damages. Distilled to its very essence, trespass
is characterized by one's intentional entry, with neither
permission nor legal justification, upon the real property of
another (Woodhull v Town of Riverhead, 46 AD3d 802 [2d
Dept 2007]). The injury arising therefrom afflicts the owner's
right of exclusive possession of the property (Steinfeld v
Morris, 258 App Div 228 [1st Dept 1939]; Kaplan v
Incorporated Vil. of Lynbrook, 12 AD3d 410 [2d Dept 2004]).
The elements of a claim for trespass are intent coupled with the
entry upon the land that is in the possession of another. In
order for trespass to lie, general intent is
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legally insufficient. Instead, there must be a specific intent,
either to enter the land or to engage in some act whereby it is
substantially certain that such entry onto the land will result
therefrom (Phillips v Sun Oil Co., 307 NY 328 [1954]).
The intent need not be illegal or unlawful (MacDonald v
Parama, Inc., 15 AD2d 797 [2d Dept 1962]), but even one who
enters the land upon the erroneous belief that he has the right
to enter thereon will be held liable in trespass (Burger v
Singh, 28 AD3d 695 [2d Dept 2006]). Trespass will lie
against a party if entry upon the land was perpetrated by a
third party, such as an independent contractor or other party,
at the direction of the party to be charged (Gracey v Van
Camp, 299 AD2d 837 [4th Dept 2002]). It follows then, both
logically and legally, that the injured party must have been in
possession, whether actual or constructive, at the time that the
alleged wrongful entry occurred (Cirillo v Wyker,
51 AD2d 758 [2d Dept 1976]). In the matter that is presently sub
judice, it is clear that a trespass has occurred on at least two
separate occasions. It is apparent to the court that this
trespass was perpetrated against the property of defendant and
was done at the special instance and request and upon the
affirmative directive of plaintiff. Since the court finds that
liability for trespass lies against plaintiff and in favor of
defendant, the court must now move forward to consider and to
determine the damages, if any, that should properly be awarded
to defendant.

  Actual damages may be recovered against the trespasser
tortfeasor though they are not a mandatory component of the
claim (Amodeo v Town of Marlborough, 307 AD2d 507 [3d
Dept 2003]). The rule applicable herein is that where the
invasion is de minimis or the actual amount of damages is not
capable of calculation nor is it readily quantifiable, then an
award of nominal damages will be appropriate under the
circumstances (Town of Guilderland v Swanson,
29 AD2d 717 [3d Dept 1968], affd 24 NY2d 872 [1969]). Indeed,
the damages that are recoverable by the injured party include
those resulting-from each and every consequence of the trespass,
inclusive of both damage to property and injury to the person
but only to the extent that such damages arose as a direct
result of the wrongful intrusion by the trespasser-tortfeasor
(Vandenburgh v Truax, 4 Denio 464 [Sup Ct Judicature
1847]).

  Damages for injury to real property are typically calculated
and awarded as the lesser amount of the decline in fair market
value versus the cost of restoring the property to its state
before
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the trespass, in other words, the injured party is entitled to
recover the amount by which the property has been devalued
(Hartshorn v Chaddock, 135 NY 116 [1892]; Slavin v
State of New York, 152 NY 45 [1897]). In this matter, there
is no evidence that the value of the property has been
diminished or otherwise adversely affected by the trespass,
hence this method of calculation of damages is inapplicable.

  In instances where the conduct complained of is willful, wanton
or egregious, the court is vested with the power to award
exemplary damages. Exemplary damages may lie in a situation
where it is necessary not only to effectuate punishment but also
to deter the offending party from engaging in such conduct in
the future. Such an award may also be made to address, as
enunciated by the Court of Appeals in Home Ins. Co. v
American Home Prods. Corp. (75 NY2d 196 [1990]), "gross
misbehavior for the good of the public . . . on the ground of
public policy." Indeed, exemplary damages are intended to have a
deterrent effect upon conduct which is unconscionable,
egregious, deliberate and inequitable (I.H.P. Corp. v 210
Cent. Park S. Corp., 12 NY2d 329 [1963]).

  Since an action to foreclose a mortgage is a suit in equity
(Jamaica Sav. Bank v M. S. Inv. Co., 274 NY 215
[1937]), all of the rules of equity are fully applicable to the
proceeding, including those regarding punitive or exemplary
damages (I.H.P. Corp. v 210 Cent. Park S. Corp.,
supra). Indeed this court is persuaded that Judge Benjamin
Cardozo was most assuredly correct in stating that "[t]he whole
body of principles, whether of law or of equity, bearing on the
case, becomes the reservoir to be drawn upon by the court in
enlightening its judgment" (Susquehannah S.S. Co. v Andersen
& Co., 239 NY 285, 294 [1925]). In a suit in equity,
the court is empowered with jurisdiction to do that which ought
to be done. While the court notes that the formal distinctions
between an action at law and a suit in equity have long since
been abolished in New York (see CPLR 103; David Dudley
Field Code of 1848 §§ 2, 3, 4, 69), the Supreme Court is
nevertheless vested with equity jurisdiction and the distinct
rules governing equity are still very much applicable
(Carroll v Bullock, 207 NY 567 [1913]). Therefore, in
a matter where the conduct of the party to be charged is either
willful, wanton or reckless, the court may invoke the principles
of equity so as to make an award of exemplary damages.

  Here, the court is constrained to find that the conduct of
plaintiff in this matter was both willful and wanton, as evidenced
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by not one but two unauthorized entries into defendant's
dwelling, occurring in complete derogation of defendant's right
of possession. This conduct becomes even more glaring when
consideration is given to the fact that defendant affirmatively
notified plaintiff that he had secured the property and that it
was not abandoned and still contained his personal property.
Even so, plaintiff maintains that it has entered the property
under a color of right, which turns out to be illusory under the
circumstances. In spite of these declarations, plaintiff
willfully took it upon itself to enter the property on more than
one occasion, doing so unreasonably and without notice, in
direct contravention of the terms of its mortgage promulgated to
defendant by its assignor. This is even more distressing when it
is considered that plaintiff breaches its obligations to
defendant under the mortgage, running roughshod over defendant's
rights with a specious claim that it is acting to protect its
rights and the property. In short, the conduct of plaintiff was
nothing short of oppressive and would best be described as
heavy-handed and egregious, to say the very least. Certainly,
the trespass was willful and calculated and was not accidental
in any way and the court finds that plaintiff did not act in
good faith. Under these circumstances, an award of both actual
and exemplary damages is necessary and appropriate in order to
properly compensate defendant for the losses he has sustained by
way of plaintiff's shockingly wrongful conduct as well as to
serve as an appropriate deterrent to any future outrageous,
improper and unlawful deeds.

  The court finds the appropriate measure of damages for the
trespass to defendant's possessory interest in the property to
be in the amount of $200. The court further finds that defendant
is entitled to recover $4,892 representing the value of the
personalty lost as a direct result of plaintiff's actions in
trespass. Finally, the court finds that defendant is entitled to
recover exemplary damages from plaintiff in the amount of
$150,000.

  For all of the foregoing reasons, it is, therefore ordered,
adjudged and decreed that the defendant Steven E. Tyson,
residing at 3 Danville Court, Greenlawn, New York 11740, recover
judgment against the plaintiff Wells Fargo Bank N.A., with an
office located at 3476 Stateview Boulevard, Fort Mill, South Carolina
29715, the sum of $200 for damages resulting from
trespass, together with the sum of $4,892 for actual loss,
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together with the sum of $150,000 for exemplary damages, for a
total recovery of $155,092 and that the defendant have execution
therefor.
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  Before Chief Justice VALDEZ and Justices YANEZ and WITTIG.[fn1]

[fn1] Retired Justice Don Wittig assigned to this court by the Chief
Justice of the Supreme Court of Texas pursuant to Tex. Gov't Code
Ann. § 74.003 (Vernon 1998).


                                  OPINION

  Opinion by Justice WITTIG.

  We examine the rights of a landlord and tenant at sufferance following
a foreclosure. George and Tara Russell left some personal property in a
house they rented. On their return, the personalty was missing or
damaged. So they sued American Real Estate Corporation (ARE). ARE, in
turn, filed for and obtained summary judgment on all the Russells'
claims. The house the Russells had rented went through foreclosure. The
Russells had moved many of their possessions to their new house, but left
some possessions in the old house to move on a later weekend. Meanwhile,
ARE, the new owner's real estate agent, had the locks changed and moved
most of the Russells' possessions to storage. When the Russells returned
to their old house, they discovered their things missing. ARE returned a
trailer-load of items to the Russells, but the Russells claimed that much
of their property was missing or damaged. The Russells brought suit for
trespass to realty and personalty, conversion, breach of bailment
obligations, negligence, invasion of privacy, and "forcible entry." The
Russells now appeal the adverse summary judgment which the trial court
granted in toto. We affirm summary judgment on the "forcible entry"
claim, and reverse and remand on the remainder of the Russells' claims.

                               I. Background

  George and Tara Russell rented a house on Brandywine Street in Beaumont
from Rene Sasuman. Sasuman informed the Russells that the house was going
to be foreclosed on by the lender. By April 3, 1999, the Russells had
disconnected the electricity, packed many of their possessions, and moved
most of them to their new house. They were, however, unable to complete
the move by the end of that weekend, so they left many of their household
items at the Brandywine house. They locked the doors and windows,
intending to return the following weekend to
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complete the move. In the middle of the week, on April 8, the Russells
were notified of a death in the family and had to travel to San
Antonio for the funeral.

  On April 6, 1999, the foreclosure sale took place. The buyer
transferred the property to Fannie Mae. On April 8, Fannie Mae requested
by letter that its local property manager, ARE, visit the property and
determine the occupancy status of the property. The letter instructed if
the property was vacant, ARE was to re-key it. But if it was occupied,
Fannie Mae instructed ARE to place a notice on the door and call the
Fannie Mae representative.

  That day or the next day, ARE agent, Dana Bellanger, drove to the
house. Without entering the house, she saw that a garbage can was
overflowing with trash, several newspapers were on the ground, and the
mailbox was full of junk mail. Bellanger's secretary had checked with the
electric company, which informed her that the electricity was
disconnected. Based on this, Bellanger concluded that the house was
unoccupied. Bellanger then called a locksmith to re-key the house. She
also had her secretary post the notice on the door. Bellanger later
entered the house on April 13. She saw numerous household items and made
an inventory. On April 15, Bellanger had her husband load most of the
property on a trailer and move it to their garage in Port Neches.

  The Russells returned to the house on April 17 to find most of their
remaining possessions missing or damaged. At first, they believed the
house had been burglarized and called the police. The police
investigated, found what had occurred, and put the Russells and Bellanger
in contact. Bellanger promptly returned to the Russells what Bellanger
claimed was all the property taken from the house. But on inspection, the
Russells discovered that some of their property was damaged or missing.
They also found that someone had removed some of their belongings from
the boxes, rummaged through "items of a very private nature such as
clothing, family photos, [and] personal care items" and put them in trash
bags. The Russells inventoried the damaged and missing property and
estimated the total value at about $19,000. The Russells demanded,
without success, that ARE return or replace the damaged and missing
property, or that ARE pay them the reasonable value of the property.

  The Russells filed suit, pleading trespass to realty and personalty,
conversion, breach of bailment obligations, negligence, invasion of
privacy, and "forcible entry." After discovery, ARE moved for summary
judgment on all claims. The trial court granted the motion in full. The
Russells bring this appeal, asserting the trial court in erred in
granting summary judgment on all the above causes of action. We examine
each claim in turn.

                           II. Standard of Review

  ARE's summary judgment motion is argued variously under both the
traditional and no-evidence standards. We treat it as a hybrid motion.

  A "traditional" summary judgment is proper only when the movant
establishes there is no genuine issue of material fact and it is entitled
to judgment as a matter of law. Tex.R.Civ.P. 166a(c); Lear Siegler, Inc.
v. Perez, 819 S.W.2d 470, 471 (Tex. 1991). A trial court properly grants
summary judgment in favor of a defendant if the defendant conclusively
establishes all elements of an affirmative defense, or conclusively
negates at least one element of the plaintiff's claim. Am. Tobacco Co.,
Inc. v. Grinnell, 951 S.W.2d 420, 425 (Tex. 1997).
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  In a "no-evidence" summary judgment, a party is entitled to summary
judgment if there is no evidence of one or more essential elements of a
claim or defense on which an adverse party would have the burden of proof
at trial. Tex.R.Civ.P. 166a(i). In reviewing a no-evidence summary
judgment, we apply the same legal sufficiency standard as a directed
verdict. Chapman v. King Ranch, Inc., 41 S.W.3d 693, 698 (Tex.App.-Corpus
Christi 2001, pet. filed). A no-evidence summary judgment is proper if
the respondent fails to bring forth more than a scintilla of probative
evidence in support of one or more essential elements of a claim.
Tex.R.Civ.P. 166a(i).

  When reviewing a summary judgment under either standard, we view the
evidence in the light most favorable to the non-movant, disregarding all
contrary evidence and inferences. Randall's Food Mkts., Inc. v. Johnson,
891 S.W.2d 640, 644 (Tex. 1995); Flameout Design & Fabrication, Inc.
v. Pennzoil Caspian Corp., 994 S.W.2d 830, 834 (Tex.App.-Houston [1st
Dist.] 1999, no pet.).

                               III. Analysis

  A. Trespass to Real Property

  Trespass to real property occurs when a person enters another's land
without consent. Gen. Mills Rests., Inc. v. Tex. Wings, Inc.,
12 S.W.3d 827, 833 (Tex.App.-Dallas 2000, no pet.); Rowland v. City of
Corpus Christi, 620 S.W.2d 930, 933-34 (Tex.App.-Corpus Christi 1981,
writ ref'd n.r.e.). Every unauthorized entry is a trespass even if no
damage is done. See Trinity Universal Ins. Co. v. Cowan, 945 S.W.2d 819,
827 (Tex. 1997). Trespass requires only proof of interference with the
right of possession. Cargal v. Cargal, 750 S.W.2d 382, 385 (Tex.App.-Fort
Worth 1988, no writ).

  We first examine ARE's claim that when Fannie Mae foreclosed on the
property, the Russells' lease was terminated, thus the Russells no longer
had a right to possession. ARE is correct that the foreclosure terminated
the existing lease that the Russells had with Sasuman by operation of
law. See B.F. Avery & Sons v. Kennerly, 12 S.W.2d 140 (Tex. Comm'n
App. 1929, judgm't adopted). Although the lease was terminated, the
Russells became tenants at sufferance when the foreclosure occurred. See
Lighthouse Church of Cloverleaf v. Tex. Bank, 889 S.W.2d 595, 603
(Tex.App.-Houston [14th Dist.] 1994, writ denied). When an owner acquires
residential property by foreclosure, the Property Code requires that the
new owner may not begin eviction proceedings — much less gain
possession — before giving the tenant at sufferance thirty days'
notice to vacate. See Tex. Prop. Code Ann. § 24.005(b) (Vernon
2000).[fn2] Even after notice has been given, a tenant at sufferance
continues to remain in possession until the remainder of the eviction
process has been completed.[fn3] See id.; Lighthouse Church, 899 S.W.3d at
603 (the
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Property Code provides very specific guidelines for resolving
disputes regarding possessory rights, and those guidelines should not be
departed from; Texas does not recognize "self-help repossession" of real
estate). Accordingly, the Russells remained in possession of the house
after foreclosure and could not be removed until the eviction process was
properly effected. See id.; Cargal, 750 S.W.2d at 385 (trespass requires
only proof of interference with the right of possession of real
property); cf. Mallam v. Trans-Texas Airways, 227 S.W.2d 344, 346 (Tex.
Civ. App.-El Paso 1949, no writ) (the right of exclusive possession is
one of the constituting and essential elements of tenancy).

  ARE also claims that because it had Fannie Mae's approval to enter the
property, its defense of consent was established as a matter of law. ARE
asserts that Fannie Mae's April 8 letter to ARE authorized it to enter
the house. That letter authorized ARE to "Rekey [the house] immediately
if vacant." But the letter also stated, "If occupied, place a yellow
Notice to Occupant doorhanger on the property and call me [the Fannie Mae
representative] immediately."[fn4]

  Because the Russells adduced summary judgment proof that they still
occupied the house (and that the house was not vacant),[fn5] Fannie Mae's
letter did not, as a matter of law, authorize ARE to enter the house or
take other actions regarding the house without first conferring with
Fannie Mae. To the contrary, given the Russells' proof, a jury could
infer that ARE entered the house and dispossessed the Russells in
violation of Fannie Mae's instructions.[fn6]

  In the light most favorable to the Russells, the facts show that
ARE's entry on the property interfered with the Russells' right to
possession and that ARE did not have the Russells' or Fannie Mae's
consent to enter the property. Therefore, we sustain the Russells'
issue on the trespass to realty claim.
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  B. Trespass to Personal Property

  Trespass to personalty is an injury to, or interference with,
possession of the property, unlawfully, with or without the exercise of
physical force. Mountain States Tel. & Tel. Co. v. Vowell Constr.
Co., 341 S.W.2d 148, 150 (Tex. 1960); Jamison v. Nat'l Loan Investors,
L.P., 4 S.W.3d 465, 469 n. 2 (Tex.App.-Houston [1st Dist.] 1999, pet.
denied). Destruction of, or injury to, personal property, regardless of
negligence, may be a trespass. Mountain States, 341 S.W.2d at 150;
Jamison, 4 S.W.3d at 469.

  Again, ARE argues it is entitled to summary judgment on trespass to
personal property because it had consent from Fannie Mae to enter the
property. ARE further argues, without any support in the record, that it
had authority to take possession of the Russells' personal property.
These arguments fail because ARE did not show as a matter of law that it
obtained consent to enter the house or to take the Russells' personal
property. Further, the record shows that ARE removed most of the Russells'
property from the premises and that much of it was lost or damaged as a
result of ARE's taking control of it. This raises a fact issue whether
ARE committed trespass on the Russells' personalty. This issue is
sustained.

                               C. Conversion

  Conversion is established by proving that: (1) plaintiff owned, had
legal possession of, or was entitled to possession of the property, (2)
defendant assumed and exercised dominion and control over the property in
an unlawful and unauthorized manner, to the exclusion of and inconsistent
with plaintiff's rights, and (3) defendant refused plaintiff's demand for
return of the property. Huffmeyer v. Mann, 49 S.W.3d 554, 558
(Tex.App.-Corpus Christi, 2001, no pet.).

  In challenging the Russells' conversion claim, ARE essentially
reiterates the same arguments rejected above that it had effective
consent from Fannie Mae to take control of the Russells' property.

  The Russells' summary judgment proof showed that ARE improperly entered
the house and improperly assumed and exercised dominion and control over
the Russells' property without their consent, to the exclusion of and
inconsistent with the Russells' rights. The Russells demanded return of
their property. ARE promptly delivered a portion of it, but some of the
property was missing and some was damaged. The Russells then demanded
return of or remuneration for the missing and damaged property but ARE
did not comply. Therefore, with regard to the missing and damaged
property, the trial court erred in granting summary judgment on the
conversion claim.

                    D. Existence of Bailment Obligation

  ARE claims that no bailment existed because it did not have knowledge
of or consent to the bailment. ARE argues further that neither of the
parties sought to assume a bailment relationship.

  Bailment relationships may be governed by principles of contract or
negligence. See Nelson v. Schanzer, 788 S.W.2d 81, 87 (Tex.App.-Houston
[14th Dist.] 1990, writ denied); Anchor Cas. Co. v. Robertson Transport
Co., 389 S.W.2d 135, 138 (Tex. Civ. App.-Corpus Christi 1965, writ ref'd
n.r.e.). For a bailor-bailee relationship to exist, there must generally
be (1) a contract, either express or implied, (2) delivery of property to
the bailee, and (3) acceptance of the property by the bailee. Schanzer,
788 S.W.2d at 87.

  A bailment may arise by implication of law, if proof of sufficient
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circumstances show the implied relationship of bailor and bailee rests
upon a substantive foundation. Schanzer, 788 S.W.2d at 87. In an implied
bailment, it is not necessary that delivery and acceptance be formal. See
Shamrock Hilton Hotel v. Caranas, 488 S.W.2d 151, 153 (Tex. Civ.
App.-Houston [14th Dist.] 1972, writ ref'd n.r.e.) (delivery need not be
intended by the "quasi" or "constructive" bailor if she would have
desired the person finding the article to have kept it safely for its
return to her). Further, the element of acceptance of the property and of
the responsibilities accompanying the relationship may be proved directly
or circumstantially. Sanroc Co. Int'l v. Roadrunner Transp. Inc.,
596 S.W.2d 320, 322 (Tex. Civ. App.-Houston [1st Dist.] 1980, no writ).
In general, knowingly taking property into possession or control is a
sufficient acceptance and may suffice to establish an implied bailment.
Rust v. Shamrock Oil & Gas Corp., 228 S.W.2d 934, 935 (Tex. Civ.
App.-Amarillo 1950, no writ).

  Here, it is undisputed that ARE, through its agents, knowingly packed
and removed the Russells' possessions to Bellanger's garage for
safekeeping. Viewed in the light most favorable to the Russells' summary
judgment proof, this raises a fact question whether a bailment arose by
implication. We sustain this issue.

                               E. Negligence

  The common law doctrine of negligence consists of the following
elements: (1) a legal duty owed by one person to another; (2) a breach of
that duty; and (3) damages proximately resulting from the breach. Van
Horn v. Chambers, 970 S.W.2d 542, 544 (Tex. 1998).

  The Russells asserted that by assuming control over their personal
property, ARE had a duty to use reasonable care in handling it, and that
ARE breached that duty when it allowed their property to become lost or
damaged. ARE essentially argues it owed the Russells no duty because the
Russells were not the owners of the house and that its duties only ran to
its principal, Fannie Mae.

  ARE's argument avoids the germane issue. Clearly, whatever duties
ARE may owe to its principal do not absolve ARE of any duties it
may independently owe to the Russells, as ARE seems to suggest.

  The Russells' negligence claim presents nothing novel, pleading that
ARE failed to use ordinary care in handling their personal property. As
discussed above, the summary judgment record shows, without dispute, that
ARE took it upon itself to assume care, custody and control of the
Russells' possessions. This is tantamount to the bailment situation
discussed above, where a duty of ordinary care normally arises. See
Allright, Inc. v. Elledge, 515 S.W.2d 266, 268 (Tex. 1974) (the bailee's
standard of care is the care a reasonable and prudent person would use in
protecting bailor's property); see also Jack Boles Servs., Inc. v.
Stavely, 906 S.W.2d 185, 188 (Tex.App.-Austin 1995, writ denied); cf.
Tex. Farm Bureau Ins. Cos. v. Sears, 54 S.W.3d 361, 367 (Tex.App.-Waco,
2001, pet. granted) (one who voluntarily undertakes an affirmative course
of action for the benefit of another party has a duty of reasonable care
not to injure the other party's person or property). We therefore find
that ARE's assumption of care, custody and control over the Russells'
personal property carried with it a commensurate duty to exercise
reasonable care in handling that property. Accordingly, we sustain the
issue on the Russells' negligence claim.

                           F. Invasion of Privacy

  A common-law right to privacy exists under Texas law. Billings v.
Atkinson,
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489 S.W.2d 858, 859 (Tex. 1973); Rodriguez v. Wal-Mart Stores,
Inc., 52 S.W.2d 814, 822 (Tex.App.-San Antonio 2001, pet. granted). The
elements that must be established for an invasion of privacy claim are:
(1) an intentional intrusion, physically or otherwise, upon another's
solitude, seclusion, or private affairs or concerns, which (2) would be
highly offensive to a reasonable person. Valenzuela v. Aquino,
853 S.W.2d 512, 513 (Tex. 1993).

  ARE claims the Russells could not establish the first element of this
claim because the Russells were not living in the house at the time ARE
entered it. However, the Russells' privacy claim is not based on an
intrusion into their residence. Rather, they alleged ARE entered a locked
space that they were in rightful possession of and rummaged through their
intimate personal belongings. The invasion of privacy tort is not limited
to intrusions into the home but more generally covers matters involving
"another's solitude, seclusion, or private affairs or concerns." See
Valenzuela, 853 S.W.2d at 513; see also K-Mart Corp. Store No. 7441 v.
Trotti, 677 S.W.2d 632, 637 (Tex.App.-Houston [1st Dist.] 1984, writ
ref'd n.r.e.) (holding that employer's breaking into employee's work
locker and rifling through her purse was sufficient to support invasion
of privacy claim). The summary judgment proof, viewed in the light most
favorable to the Russells, raises a fact issue that ARE intentionally
intruded into the Russells' solitude, seclusion, or private affairs or
concerns. We therefore sustain the issue on the Russells' invasion of
privacy claim.

                            G. "Forcible Entry"

  Finally, we address the Russells' suit for "forcible entry" under
section 24.001 of the Property Code. We find no cause of action
under Texas law known as "forcible entry."[fn7]

  The code section the Russells sue under is for "forcible entry and
detainer," which states: "A person commits a forcible entry and detainer
if the person enters the real property of another without legal authority
or by force and refuses to surrender possession on demand." Tex. Prop.
Code Ann. § 24.001(a) (Vernon 2000). Here, though the Russells
raised a fact question on unlawful entry, they admitted that they did not
demand ARE surrender possession, thus negating the "detainer" element.

  Further, the Russells sued only for damages, which are not available in
a forcible detainer action.[fn8]

  The only issue in a suit for forcible entry and detainer is the right
to actual possession. See Tex.R.Civ.P. 746; Cuellar v. Martinez,
625 S.W.2d 3, 5 (Tex. Civ. App.-San Antonio 1981, no writ) ("[t]he law is
well-settled that in a forcible detainer suit the court merely resolves
who is entitled to possession.").

  We find no basis in law for the Russells' alleged cause of action for
damages for "forcible entry." Accordingly, we hold that the trial court
properly granted summary judgment on this claim.[fn9]
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                               IV. Conclusion

  We sustain the Russells' issues challenging summary judgment on their
trespass to realty and personalty, conversion, breach of bailment
obligations, negligence, and invasion of privacy claims, and overrule
their issue regarding summary judgment on their forcible entry claim. The
judgment of the trial court is affirmed on the forcible entry claim only
and reversed and remanded on all other claims brought forth on appeal.

[fn2] The applicable provision reads:

  If a building is purchased at a . . . trustee's
  foreclosure sale under a lien superior to the tenant's
  lease and the tenant timely pays rent and is not
  otherwise in default under the tenant's lease after
  foreclosure, the purchaser must give a residential
  tenant of the building at least 30 days' written
  notice to vacate if the purchaser chooses not to
  continue the lease.

Tex. Prop. Code Ann. § 24.005(b) (Vernon 2000).


[fn3] After notice, and the tenant has been duly served, the question of
who has immediate right to possession is tried, and, if necessary, a writ
of possession is issued authorizing the constable to forcibly remove the
tenant. See generally Tex.R.Civ.P. 742-755.


[fn4] The "doorhanger" stated that the house had "been acquired through
foreclosure proceedings," that ARE had "been requested to determine the
occupancy status of the property," and "[e]viction proceedings are in
progress." As noted, ARE both re-keyed the house and placed a doorhanger
on the property. These acts were ambiguous. But when ARE left the
doorhanger on the property, which stated ARE was to "determine the
occupancy status," the proof provides some evidence that ARE itself
believed the property was still occupied.


[fn5] For someone to "occupy" property does not necessarily mean that
they must live in it, as ARE implies. See Kelley-Coppedge, Inc. v.
Highlands Ins. Co., 980 S.W.2d 462, 466 (Tex. 1998) ("occupy" means "to
hold or keep for use."); Am. Guarantee and Liab. Ins. Co. v. 1906 Co.,
273 F.3d 605 (5th Cir. 2001) ("Occupy" means "to fill up (time or
space).") (quoting American Heritage Collegiate Dictionary 944 (3d ed.
1993)).

  Stated another way, ARE's claim is essentially that the Russells
abandoned the property. Under Texas law, abandonment is generally a fact
question. See Lopez v. State, 797 S.W.2d 272, 273-74 (Tex.App.-Corpus
Christi 1990, writ denied). Further, the facts must affirmatively show an
intent to abandon. Strauch v. Coastal States Crude Gathering Co.,
424 S.W.2d 677, 683 (Tex. Civ. App.-Corpus Christi, 1968, writ dism'd).
The term "abandon" means "[t]o give up absolutely; to forsake entirely;
to renounce utterly; to relinquish all connection with or concern in; to
desert." See Railroad Comm'n of Tex. v. Waste Mgmt. of Tex., Inc.,
880 S.W.2d 835, 843 (Tex.App.-Austin 1994, no writ) (quoting Black's Law
Dictionary 2 (6th ed. 1990)).

  Though the Russells were no longer residing at the house, they
continued to occupy and assert possession of it by leaving some $19,000
of their belongings there, securing the house, thus clearly manifesting
their intent to return. Accordingly, there at least remains a fact issue
whether the Russells occupied the property.


[fn6] This is especially so considering that Fannie Mae's instructions to
ARE were presumably to keep ARE from running afoul of the applicable
eviction laws.


[fn7] Nor do appellants furnish any case authority for this alleged cause
of action. As a practical matter, the Russells' "forcible entry" claim,
under these facts, seems to be redundant of their trespass claim
discussed above.


[fn8] In limited cases, not applicable here, a landlord may sue a
tenant for rent in a forcible detainer action, if such a suit is
properly joined in the justice court. See Tex.R.Civ.P. 738.


[fn9] The Russells claim that they did not make demand for return of the
property because there was no reason to regain possession after ARE
forcibly entered the house. Thus, to do so, they claim, would have been a
"useless act" and that the law does not require a useless act. Bures v.
First Nat'l Bank, Port Lavaca, 806 S.W.2d 935, 938 (Tex.App.-Corpus
Christi 1991, no writ). The case cited by the Russells is one for
common-law conversion of personal property. Here, the statute
unequivocally requires demand be made and offers no exceptions. Tex.
Prop. Code Ann. § 24.005(c), (d) (Vernon 2000).

  Since possession is the only issue in a forcible entry and detainer
suit, and the Russells no longer wanted or needed possession, a demand
for possession would have been a useless act. This is true not because
ARE would necessarily refuse to return the property, but because the
Russells did not desire the remedy afforded by the statute.
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   APPEAL FROM THE CIRCUIT COURT, SHELBY COUNTY, RONALD M. BELT, J.
Page 84

   Jerome Seigfreid, Seigfreid, Runge, Leonatti, & Pohlmeyer,
Mexico, John G. Young, Jr., Ziercher, Hocker, Human,
Michenfelder, & Jones, Clayton, for defendants-appellants.

   Charles A. Powell, Jr., Macon, for plaintiffs-respondents.

   DOWD, Presiding Judge.

[1] Trespass Action. Defendants-appellants Community Federal
Savings and Loan Association, Charles W. Noel and David T. Mayhew
appeal from an adverse judgment entered on a jury verdict
awarding plaintiffs-respondents, Billy J. Wheeler, his wife Mary
Wheeler and her daughter, Mary Jo Ridings, $500 actual and a
total of $100,000 punitive damages for an intentional unlawful
entry into the plaintiffs' home. We affirm.

[2] At the time of the incident, Community Federal held a note
secured by a deed of trust on the plaintiffs' residential
property. Also at that time, Community Federal employed Charles
Noel as a loan officer. The jury assessed $40,000 and $60,000
punitive damages against Community Federal and Noel,
respectively. Daniel Mayhew, a carpenter, actually entered the
plaintiffs' home at the direction of Noel.

[3] Mayhew intentionally entered the plaintiffs' home on January
11, 1982. On the previous day, the Wheelers and Mary Jo Ridings
left their home in Macon County,
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Missouri for Kansas City so Mr.
Wheeler could pursue and employment prospect. Mr. Wheeler had
been a bulldozer operator with a local coal mining company prior
to being laid off in July 1979. During the next two and half
years he and his wife worked numerous odd jobs to pay their
mortgage and care for Mary Jo who had been confined to a
wheelchair with totally debilitating injuries after being injured
in a auto accident in 1969. As of January 11, 1982, there were
only two mortgage payments in arrears, totaling approximately
$727.00.

[4] On the day of the intentional entry, Mayhew changed the locks
on the Wheeler home as he was directed to do by Noel. Defendants
maintain that such actions were necessary to "secure the
property" from the severe sub-zero winter weather. Furthermore,
they claim their actions stemmed from a belief that the Wheelers
had abandoned their home. This belief purportedly resulted from
assertions made by Wheelers' neighbors to Noel. At trial,
however, these neighbors, Jim Foley and Roger Koll, denied making
such assertions to Noel. We note that defendant, Community
Federal, had not foreclosed their deed of trust as of January 11,
1982.

[5] Prior to departing for Kansas City, the Wheelers arranged to
have their home watched by their nearest neighbors, the
Stroppels. They left keys to the house with both the Stroppels
and Elmer Kruel, their brother-in-law.

[6] Kruel was supposed to water the plants and fuel the furnace.
On January 13, he unsuccessfully attempted to enter the Wheeler
home. He subsequently called the Wheelers in Kansas City to
inform them that he believed their locks had been changed. Upon
hearing this, Mrs. Wheeler became very upset and nervous. Mrs.
Wheeler suffered from attacks of bell's palsy, a paralysis of the
facial nerve that produces distortion of one side of the face. As
a result of the emotional distress, of learning of the
defendant's act, her condition activated resulting in a drawing
down of the affected eye and a drawing upon the mouth.

[7] After speaking to Kruel, Mr. Wheeler contacted Jim Foley, the
prosecuting attorney for Macon County, to notify him of a
possible break-in. An investigation revealed that Mayhew had
entered the Wheeler home at the direction of Noel on behalf of
Community Federal.

[8] On appeal, defendants raise numerous points. They contend
that the trial court erred by (1) denying their motion for a
directed verdict, (2) admitting evidence as to the emotional
distress of Mrs. Wheeler, (3) admitting evidence of the criminal
complaint against Mayhew, (4) refusing to strike the punitive
damages portion of the verdict, and (5) refusing to grant a new
trial for grossly excessive punitive damages, and (6) submitting
instructions number 3, 4, 8, 9, 10 to the jury.

[9] Defendants first contend that the court erred in denying
their motion for a directed verdict because plaintiffs' petition
fails to state a claim upon which relief can be granted, Rule
55.27(a)(6), in that: (a) the plaintiffs' mortgage was in default
giving defendants a right of entry onto the plaintiffs' property,
and (b) the provision of the mortgage granted defendants a right
to enter plaintiffs' residence under the particular facts.

[10] In support of point I(a) defendants cite Pine Lawn Bank and
Trust Co. v. M.H. & H. & Inc., 607 S.W.2d 696, 700 (Mo.App.
1980) which states as a general rule "a mortgagee after default
by a mortgagor has the right to possession of the mortgaged
premises for the purposes of applying the rent and profits to
discharge of the mortgage debts." We agree with defendants that
Pine Lawn accurately reflects the rights of a mortgagee of a
loan in default. However, defendants adduced no evidence
indicating their intent to collect any rents and profits from the
Wheeler home to discharge the mortgage debt. Moreover, defendants
assert as a defense that they acted merely to prevent an
impairment of their security by securing the
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Wheeler home from the
severe winter weather.

[11] As to point I(b), defendants' deed of trust contains certain
clauses granting defendants a right of entry (after notice to
plaintiffs) for "reasonable entries upon and inspection of the
property" or "entry upon the property to make repairs."
Defendants concede that no actual notice was given to plaintiffs
prior to defendants' entry of the premises.

[12] A reasonable entry upon and inspection of the plaintiffs'
property would have revealed steam heat vapors coming from the
Wheelers' furnace, negativing abandonment of the home. Also, no
evidence adduced at trial indicates that the Wheeler home was in
a state of disrepair. Defendants' provisions in the deed of trust
do not provide them with the right to "secure the property"
against inclement weather. Any impairment of their security
caused by the harsh winter weather could only have been remedied
by an action for waste. Randolph v. Simpson, 500 S.W.2d 289,
292 (Mo.App. 1973). See also, 59 C.J.S. Mortgages § 334. Point
denied.

[13] For their second point on appeal, defendants contend that
mental suffering is not a proper element of damages recoverable
in a trespass action. They argue that evidence of the emotional
distress of Mrs. Wheeler and resulting physical deformity
unfairly prejudiced the jury. We disagree.

[14] The extent of trespasser's liability for harm can be found in
the RESTATEMENT (SECOND) OF TORTS § 162 which reads as follows:

   A trespass on land subjects the trespasser to
   liability for physical harm to the possessor of the
   land at the time of the trespass or to the land or
   to his things or to members of his household or to
   their things, caused by any act done, activity
   carried on, or condition created by the trespasser,
   irrespective of whether his conduct is such as
   would subject him to liability were he not a
   trespasser.

[15] The law of this state has long been that "a trespasser is
liable for such injuries as result naturally, necessarily,
directly, and proximately from his wrongful act." Bouillon v.
Laclede Gaslight Co., 148 Mo.App. 462, 129 S.W. 401, 402
(1910); Mollman v. Union Electric Light & Power Co., 206
Mo.App. 253, 227 S.W. 264, 265 (1921). In both Bouillon and
Mollman this court permitted recovery for fright and mental
anguish caused by a trespasser. In each case, the plaintiff was
present when the trespass occurred so the directness and
proximateness of the injury is easily traceable. Later, in
Mawson v. Vess Beverage Co., 173 S.W.2d 606, 613 (Mo.App. 1943)
this court had an opportunity to deal with the standard
enunciated in Bouillon and Mollman. Therein we stated: "In
order to state a cause of action in trespass the petition must
allege that the injury complained of was direct and immediate
upon the defendants' act and not merely consequential." Mawson,
supra, at 613. Further, we distinguished between immediate and
consequential injury by stating that "an injury is considered as
immediate when the act complained of itself, and not merely a
consequence of that act, occasions the injury." Id. In
Mawson, plaintiffs' injuries resulted directly from his own
voluntary independent action rendering his injury merely a
consequence of the defendants' trespass. The court, therefore,
reversed Mawson's damage recovery in his trespass action. In the
case at bar, we have no voluntary independent act by Mrs. Wheeler
causing her mental anguish. By simply learning of the
vandalization of her home she became nervous and upset which
triggered her bell's palsy. Thus, we believe that since
plaintiffs may recover for mental anguish evidence of Mrs.
Wheeler's emotional distress was properly admitted.

[16] Next, defendants complain that the trial court improperly
admitted evidence regarding a criminal complaint against Mayhew.
Prior to trial, the trial court granted defendants' motion in
limine excluding any such evidence. Before commencement of the
second day of trial, the trial court rescinded its early ruling
to permit such
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evidence on the issue of malice. At no time during
trial did defendants object when evidence concerning Mayhew's
criminal prosecution was offered by plaintiffs. Thus, our review
is constrained by the plain error rule. Rule 84.13. Regardless of
the trial court's ruling on a motion in limine movant must make
timely and proper objections at trial to preserve the issue for
appeal. See Robbins v. Jewish Hospital of St. Louis, 663 S.W.2d 341,
348 (Mo.App. 1984).

[17] Upon a thorough review of the transcript searching for plain
error, we find that defendants in their opening statement
violated the court's order in limine more egregiously than
plaintiffs.[fn1] Also, on the second day of trial, defense
counsel extensively examined defendant Mayhew about matters which
he sought to exclude.[fn2] Therefore, we are reluctant to find
reversible error when defendants so willingly adduced the matter
for the jury. Point denied.

[18] In their next point on appeal, defendants contend that the
trial court erred by not striking the punitive damage portion of
the verdict. They reason that punitive damages must be assessed
against defendant Mayhew before Noel and Community Federal are
found liable for such damages. Essentially, defendants' claim
that Noel and Community Federal, as principals, may only be
derivately liable for damages of their agent, Mayhew. However,
defendants should note that "in trespass, principals and agents
are joint trespassers and are equally liable for the damages
resulting from the trespass." Harris v. L.P. & H. Construction
Co., 441 S.W.2d 377, 382 (Mo.App. 1969). Therefore, punitive
damages need not be assessed against an agent before such damages
are assessed against his principal. See, Tietjens v. General
Motors Corporation, 418 S.W.2d 75, 88 (Mo. 1967) and cases cited
therein. Point denied.

[19] Lastly, defendants contend that they are entitled to a new
trial because the damages awarded bear no reasonable relationship
to the injury inflicted on the plaintiffs. Essentially, they
assert that the jury abused its discretion by awarding grossly
excessive punitive damages. We disagree.

[20] Nearly seventy years ago, our Supreme Court in Sperry v.
Hurd, 267 Mo. 628, 185 S.W. 170, 174 (1916), a trespass action,
discussed how punitive damages are to be examined by stating:

   A review of the many cases awarding exemplary
   damages discloses that a hard and fast rule for the
   measuring of such damages cannot be declared. Each
   case turns more or less upon its own peculiar
   facts. The character and standing of the parties,
   the malice with which the act
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   was done, and the
   financial condition of the defendant are elements
   which should be taken into consideration in
   awarding damages of this character [citation
   omitted], and the amount may be such as would serve
   to deter the occurrence of like acts in the future.

[21] Defendants argue that since the jury award only $500.00
actual damages, the award of $100,000.00 punitive damages bears
no rational relationship to the injury inflicted. The general
doctrine is that the punitive damages awarded must bear some
relation to the injury inflicted and the cause thereof, though
they need not bear any relation to the damages allowed by way of
compensation (emphasis added). State ex rel. St. Joseph Belt Ry
Co. v. Shain, et al., 341 Mo. 733, 108 S.W.2d 351, 356 (1937).
Thus, it does not follow that simply because only $500.00 actual
damages were awarded to plaintiffs, $100,000.00 punitive damages
are grossly excessive representing an abuse of jury discretion.

[22] Our research reveals only four Missouri cases where the issue
of excessive punitive damages has arisen in a trespass action. In
three of the cases, the courts did alter the punitive award to
coincide with the egregiousness of the trespass. See Sperry v.
Hurd, supra, at 174; Favorite v. Cottrill, 62 Mo.App. 119, 120
(1895); Beetschen v. Shell Pipe Line Corp., 248 S.W.2d 66, 75
(Mo.App. 1952) transferred to the Missouri Supreme Court, 363 Mo.
751, 253 S.W.2d 785 (1952).[fn3] One critical distinction between
all these cases and the case at bar is the locus in quo. In all
the cited cases, the defendants trespassed the plaintiffs' land,
not their home. We believe that invading the privacy of a
possessor in land by breaking the threshold of his home is far
more egregious than simply breaking the close of his real
property.

[23] The awards in Sperry and Favorite were quite substantial
for their day, even though the courts reduced the original jury
awards. In Sperry a jury in 1916 awarded plaintiffs $510.00
actual damages and $15,000.00 punitive damages. A remittitur by
the trial court reduced the punitive damage award to $7,500.00,
and this was adjusted further to $1,000.00 by the Missouri
Supreme Court. Plaintiff received this award for two counts of
trespass resulting from defendants intentional destruction of a
fence in a dispute over a boundary line. Also, in Favorite an
1895 jury awarded plaintiff $1 actual damages and $5,000.00
punitive damages for defendants intentional destruction of
plaintiff's billboards to drive plaintiff out of business. The
trial court remitted $2,500.00 and plaintiff voluntarily
relinquished $1 to defendant making a total award of $2,499.00 to
plaintiff. This court affirmed that award.

[24] When considering the nature of the trespass in Sperry and
Favorite and the "time-value" of money, $100,000.00 punitive
damages awarded in 1983 for the intentional unlawful entry into
the Wheeler home loses any appearance of excessiveness. Moreover,
the evidence indicates Community Federal's net worth to be
approximately $66,679,000.00 as of the time of trial while Noel's
net worth (excluding property held in the entirety) to be
$90,000.00. Thus, viewing the award of punitive damages in light
of the net worth of the defendants and the nature of the
trespass, we believe that $100,000.00 punitive damages bears a
rationale relationship to the injury inflicted upon the
plaintiffs.

[25] Defendants assert five points on appeal concerning alleged
instructional errors. We have reviewed all five points and have
determined that no errors of law exist. Hence, an extended
discussion of these points would serve no precedential value, and
these points are denied in compliance with Rule 84.16(b).

[26] The judgment is affirmed.

[27] SNYDER and CRANDALL, JJ., concur.

[fn1] This part of the defense attorney's opening statement
is as follows:

   "And the Wheelers didn't come back until the 19th
   of January. When they got back the first stop that
   they made was that they stopped at the prosecutor's
   office to prosecute Danny Mayhew. And the
   Prosecutor said, `Are you sure you want to do that.
   I don't think there's a case.' And they said they
   were sure they wanted to do it. So the papers were
   filed but never served because the prosecutor
   didn't go forward with the case."


[fn2] This examination of defendant Mayhew by defense
counsel is as follows:

   Q: After you had made this lock change, did you
   receive notification that Mr. and Mrs. Wheeler in
   fact had not abandoned this trailer?

   A: Yes, I received a call from Jim Foley, the
   Prosecuting Attorney.

   Q: And what did Jim Foley say to you?

   A: He told me that we had made a bad mistake, that
   the Wheelers had not, in fact, abandoned the place,
   that they were gone to Kansas City to visit.

   Q: What did you do?

   A: I asked him, you know, what about it, and he
   said that the Wheelers had wanted to file breaking
   and entering charges against me, which upset me. I
   says, "Well, what can we do about that," and he
   told me that he told them that he didn't feel that
   they had a case of breaking and entering, that the
   most that he would file against me was second
   degree trespassing.

   Q: Did you ask him what you should do about that?

   A: Yes, I did. I asked him, I said, "Is there
   anything we can do to avoid even that?" and he said
   well, he suggested that I go up to the Wheelers and
   apologize and try to make amends with them.


[fn3] For the fourth case reviewing excessiveness of
exemplary damages in a trespass action, see Hyre v. Becker,
18 S.W.2d 137, 140 (Mo.App. 1929).
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