IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT, 
IN AND FOR PINELLAS COUNTY, FLORIDA
CIVIL DIVISION

HSBC BANK, USA, NATIONAL ASSOCATION,         		   CASE NO. 09-5696-CI-13
AS TRUSTEE FOR THE ACE SECURITIES 
CORPORATION HOME EQUITY LOAN TRUST, 
SERIES 2005-AG1, ASSET BACKED PASS-
THROUGH CERTIFICATES

                            Plaintiff,
 
v.                                             
                                                                                         
ANNABEL E. MONTGOMERY, et al,
 
                            Defendant(s).
_________________________________________/

DEFENDANT’S MOTION TO STRIKE PLAINTIFF’S AMENDED ANSWER/MOTION TO EFFECUATE DISMISSAL

	COMES NOW, the Defendant ANNABEL E. MONTGOMERY (hereinafter “Defendant”), by and through undersigned counsel MATTHEW D. WEIDNER, and respectfully motions this Court to STRIKE PLAINTIFF’S AMENDED ANSWER AND EFFECUATE DISMISSAL, pursuant to Rules  1.140(f) and 1.420(b) Fla. R. Civ. Pro. and this Court’s ORDER GRANTING DEFENDANT’S MOTION TO DISMISS, and in support thereof states:
1. On or about January 12, 2010 this Court issued its ORDER GRANTING DEFENDANT’S MOTION TO DISMISS (hereinafter “Order”).  A copy of the Order is attached hereto as “Exhibit A”.
2. The Order states in paragraph nine (9) that “[b]ecause the Plaintiff failed to plead capacity, the Defendant’s Motion to Dismiss is GRANTED and the case is dismissed without prejudice except that the Plaintiff shall have twenty (20) days from the date of this Order to file an Amended Complaint to address the matters raised within the Defendant’s Motion to Dismiss.”  Bold emphasis added.  While the docket reflects that an Amended Complaint was filed, this complaint was not served upon counsel for Defendant and Defendant has not responded to this complaint if it was indeed filed.
3. Fla. R. Civ. Pro. 1.140(f) provides that “[a] party may move to strike or the court may strike redundant, immaterial, impertinent, or scandalous matter from any pleading at any time.”
4. Fla. R. Civ. Pro. 1.420(b) provides, in pertinent part, that “[a]ny party may move for dismissal of an action or of any claim against that party for failure of an adverse party to comply with these rules or any order of court.”  Bold emphasis added.
5. Here, while the Plaintiff may have filed an Amended Complaint, this Amended Complaint was filed on or about March 25, 2010.  The purported Amended Complaint, then, was filed some two and a half months after this Court’s Order and well after the deadline for filing had expired.  Therefore, the Plaintiff has failed to comply with an order of this Court.
6. As such, the instant litigation has been dismissed without prejudice pursuant to the express mandate of the January 12, 2010 Order.  Should the Plaintiff desire to proceed, it must re-file its complaint under a different case number and re-serve the Defendant.  
	WHEREFORE, because the Plaintiff has failed to file an amended complaint with the Court within the prescribed period of time and pursuant to the January 12, 2010 Court Order, the Defendant respectfully requests that the Court strike the Plaintiff’s Amended Complaint, grant dismissal, award attorney’s fees to the Defendant, and grant any other relief the court may deem appropriate.
CERTIFICATE OF SERVICE
	I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by U.S. Mail on this ____ day of August, 2010 to KATHERINE BENNINGER, Florida Default Law Group, P.L., P.O. Box 25018, Tampa, FL 33622-5018.
By:__________________________
								       MATTHEW D. WEIDNER
								       Attorney for Defendant
								       1229 Central Avenue
								       St. Petersburg, FL 33705
								       (727) 894-3159
								       FBN: 0185957
































IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT, 
IN AND FOR PINELLAS COUNTY, FLORIDA
CIVIL DIVISION

HSBC BANK, USA, NATIONAL ASSOCATION,         		   CASE NO. 09-5696-CI-13
AS TRUSTEE FOR THE ACE SECURITIES 
CORPORATION HOME EQUITY LOAN TRUST, 
SERIES 2005-AG1, ASSET BACKED PASS-
THROUGH CERTIFICATES

                            Plaintiff,
 
v.                                             
                                                                                         
ANNABEL E. MONTGOMERY, et al,
 
                            Defendant(s).
_________________________________________/

ORDER OF DISMISSAL

	THIS MATTER, having come on consideration from the DEFENDANT’S MOTION TO EFFECTUATE DISMISSAL, submitted by counsel for Defendant Matthew D. Weidner, Esq., this Court, having reviewed and after accepting the arguments of counsel, it is hereby,
ORDERED AND ADJUDGED that:
1. This action is dismissed without prejudice.

Done and ordered this ____ day of August, 2010 in chambers in St. Petersburg, Pinellas County, Florida.

							________________________________
							Hon. Anthony Rondolino, Circuit Judge

Copies furnished to:
KATHERINE BENNINGER, Esq.
MATTHEW D. WEIDNER, Esq.
