IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT, 
IN AND FOR PINELLAS COUNTY, FLORIDA
CIVIL DIVISION

BAC HOME LOANS SERVICING, L.P., f/k/a	      	      	   CASE NO. 08-8335-CI-09	
COUNTRYWIDE HOME LOANS SERVICING, L.P

		PLAINTIFF,

v.                                             
                                                                                         
JACK E. HAMERSMA AND JACK E. HAMERESMA
AS TRUSTEE UNDER DECLARATION OF TRUST OF 
JACK E. HAMERSMA, SETTLER, DATED 1/09/1984,
		
		DEFENDANTS.
_________________________________________/

DEFENDANTS’ SUPPLEMENTAL MEMORANDUM OF LAW IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS/
MOTION TO EFFECTUATE MASTER ORDER OF DISMISSAL/
MOTION TO VACATE ORDER REINSTATING ACTION

	COMES NOW, the Defendants JACK E. HAMERSMA and JACK E. HAMERESMA AS TRUSTEE UNDER DECLARATION OF TRUST OF JACK E. HAMERSMA, SETTLER, DATED 01/09/1984 (hereinafter “Defendants”), by and through the undersigned counsel MATTHEW D. WEIDNER, and respectfully files this SUPPLEMENTAL MEMORANDUM OF LAW IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS, MOTION TO EFFECUTATE MASTER ORDER OF DISMISSAL and MOTION TO VACATE ORDER REINSTATING ACTION, in the above entitled civil action, pursuant to Fla. R. Civ. Pro. 1.070(j) and precedent case law, and in support thereof states as follows:
FACTS
1. This is an action for foreclosure of residential real property owned by the Defendants.
2. The named Plaintiff in this case is BAC HOME LOANS SERVICING, L.P. f/k/a COUNTRYWIDE HOME LOANS SERVICING, L.P. (hereinafter “Plaintiff”).
3. According to the docket, on or about January 28, 2009 the Plaintiff or its predecessor-in-interest was alerted by the Clerk of the Court of this Court’s intention to dismiss the Plaintiff’s complaint pursuant to Rule 1.070(j), Fla. R. Civ. Pro., for failure to obtain service of several certain named Defendants (hereinafter “Unknown Tenants”) to this lawsuit.
4. Notwithstanding this notice from the Clerk of the Court, the Plaintiff elected to take no further action with regard to the Unknown Tenants who had not properly been served after the filing of the complaint.  As a result, and pursuant to Rule 1.070(j), the Court issued its Master Order Dismissal (hereinafter “the Master Order”), attached hereto as Exhibit “A”, on or about March 11, 2009.
5. Although the Master Order cites Rule 1.070(I), it appears that this is a scrivener’s error, and that the order was actually referring to Rule 1.070(j) as the Master Order reads “it appearing that service has not been obtained upon the Defendant(s) in the following causes within 120 days after filing the initial pleading…”
6. The Master Order then provides as follows:
ORDERED AND ADJUDGED THAT THE CASES, AS INDICATED ON THE ATTACHED LISTING, ARE HEREBY DISMISSED WITHOUT PREJUDICE PURSUANT TO RULE 1.070(I) OF THE FLORIDA RULES OF CIVIL PROCEDURE.  Bold emphasis.

7. As such, the Master Order dismissed the instant case without prejudice to the Plaintiff’s refiling.  Moreover, the Master Order was a final order because the Master Order does not: (1) reserve jurisdiction to the Court to determine any additional factual or legal matters; or (2) remain contingent upon the performance or non-performance of some future event.  
8. The Plaintiff has conceded that the instant case has been dismissed without prejudice based upon its statements in its Motion to Reinstate Action filed on or about April 10, 2009 wherein the Plaintiff requested an Order from this Court reinstating the instant litigation.
9. Notwithstanding the fact that the Master Order was a final order and that the Plaintiff’s Motion to Reinstate can over one month after the issuance of the Master Order, this Court granted the Plaintiff’s Motion to Reinstate through issuing its Order Reinstating Action on or about April 10, 2009.
SUPPLEMENTAL MEMORANDUM OF LAW IN SUPPORT OF DEFENDANTS’ MOTIONS

I. The Defendants’ motions should be granted because this Court lacks any jurisdiction to take any further action with respect to the instant lawsuit

a. Legal Standards

10. Fla. R. Civ. Pro. 1.070(j) provides, in pertinent part, that 
[i]f service of an initial process an d initial pleading is not made upon a defendant within 120 days after filing of the initial pleading directed to that defendant the court, on its own initiative after notice or on motion, shall direct that service be effected within a specified time or shall dismiss the action without prejudice or drop that defendant as a party; provided that if the plaintiff shows good cause or excusable neglect for the failure, the court shall extend the time for service for an appropriate period.  Bold emphasis added.

11. The Rule, then, provides the trial court with three options and only three options when a plaintiff has not properly served a defendant within 120 days after filing the initial pleading.  These options are: (1) direct that service be effected within a specified time; (2) dismiss the action without prejudice; or (3) drop that defendant as a party.  Chaffin v. Jacobson, 793 So. 2d 102, 103-04 (Fla. 2d DCA 2001).  See also Premier v. Davalle, 994 So. 2d 360 (Fla. 3d DCA 2008); Vaught v. Mcneil, 34 Fla. L. Weekly D1503c (Fla. 1st DCA 2009); Miranda v. Young, 34 Fla. L. Weekly D207a (Fla. 2d DCA 2009); Sly v. McKeithen, Case No. 1D09-089 (Fla. 1st DCA).  
12. The principle behind the Rule is to allow circuit courts ability to manage its docket.  See Chaffin, 793 So. 2d at 104 (“the purpose of Rule 1.070(j) is to speed the progress of cases on the civil docket….”) See also Skrbic v. QCRC Assocs. Corp., 761 So. 2d 349, 354 (Fla. 3d DCA 2000).
13. Moreover, the Appellate Courts have expressly affirmed trial court orders dismissing cases without prejudice for failure to effectuate service within the 120 day time period.  See e.g. Hernandez v. Page, 580 So.2d 793 (Fla. 3d DCA 1991) (affirming trial court’s order dismissing claim without prejudice because settlement negotiations with named defendants did not justify failure to effect service within the 120 day time period);  Van Epps v. Barrow, 590 So. 2d 50 (Fla. 4th DCA 1991) (holding that action was properly dismissed without prejudice for failure to effect service within 120 days from initial filing).
14. Once a court has dismissed a case, that court thereafter lacks jurisdiction to take any further action and any judgment or order entered thereafter is void, especially a final judgment of foreclosure.  Put another way, once a plaintiff suffers a dismissal of his or her cause of action, the court is without further jurisdiction and has no right to render any judgment either in the plaintiff’s favor or against him or her.  See Derma Lift Salon, Inc. v. Swanko, 419 So. 2d 1180 (Fla. 3d DCA 1982); Haft-Gaines Co. v. Reddick, 350 So. 2d 818 (Fla. 4th DCA 1977).  See also Stone v. Stone, 691 So.2d 649 (Fla. 3d DCA 1997) (holding that “[b]ecause the petitioner voluntarily dismissed the underlying action, the trial court lacked subject matter jurisdiction to enter the subsequent orders adjudicating matters set forth in the underlying action”); 84 Lumber Co. v. Cooper, 656 So.2d 1297, 1298-99 (Fla. 2d DCA 1994) (holding that dismissal pursuant to Fla. R. Civ. Pro. 1.420(a), which permits voluntary dismissal, divests trial court of subject matter jurisdiction).  
15. Indeed, after the final dismissal of a claim or complaint, either with or without prejudice, the trial court is without further “case jurisdiction” and cannot render a judgment of any kind in the case. See Capital Bank v. Knuck, 537 So.2d 697 (Fla. 3d DCA 1989); Derma Lift Salon, Inc. v. Swanko, 419 So.2d 1180 (Fla. 3d DCA 1982); 1 Fla. Jur.2d Actions § 220 (1997).
16. Testing whether a trial court’s order dismissing a complaint is a final or non-final order (and therefore whether the trial court loses jurisdiction instantly upon issuance of an order or whether jurisdiction is lost sometime in the future), rests on: (1) whether the order expressly reserves jurisdiction for the court to determine any additional factual or legal matters; or (2) whether the order is contingent upon the performance or non-performance of some future event.  See ATM Ltd. v. Caporicci Footwear Ltd., Corp., 867 So.2d 413 (Fla. 3d DCA 2003) (holding that an order dismissing case pursuant to Rule 1.070(j) was not final only because the order provided the plaintiff leave to file any motion showing good cause why service was not effectuated within the 120 day time period).  See also United Water Fla., Inc. v. Florida Pub. Serv. Comm'n, 728 So.2d 1250 (Fla. 1st DCA 1999) (holding that order which purported to become final on a certain future date in the absence of a petition for a formal hearing was not a final order); Department of Transp. v. Post, Buckley, Schuh & Jernigan, 557 So.2d 145 (Fla. 1st DCA 1990) (holding that order, which purported to dismiss cause for failure to prosecute subject to reinstatement for good cause shown by motion, was not final order dismissing the case because the order was subject to reinstatement for a showing of good cause within 20 days of the date of the order); and Newman v. Newman, 858 So.2d 1273 (Fla. 1st DCA 2003) (holding that an order, which purported to be a final order on dissolution of marriage, was not a final because the order reserved to the court jurisdiction to decide a factual dispute regarding certain bank and investment accounts).
17. A judgment of dismissal without prejudice, that is, one not involving the merits of the case, leaves the parties as if no suit had been instituted.  Epstein v. Ferst, 35 Fla. 498, 17 So. 414 (Fla. 1895).  
18. [bookmark: 8I45f24e86040c11df9b8c850332338889]Such a judgment is not res judicata and hence is no bar to a subsequent action on the same subject matter.  Rountree v. Rountree, 72 So. 2d 794, 796 (Fla. 1954).  Fla. R. Civ.
19. Pro. 1.420(b) therefore allows the refiling of a complaint which has been dismissed without prejudice because the dismissal does not act as an “adjudication on the merits”; nevertheless, the plaintiff is still required to refile her case and pay the court the applicable filing fee.  
20. Finally, and most importantly, with respect to dismissals without prejudice pursuant to Fla. R. Civ. Pro. 1.070(j), “although Rule 1.070(j) permits the refilling of the suit after it has been dismissed without prejudice, the net effect of a dismissal under this Rule is to preclude the…part[ies] from proceeding further by amendment in the dismissed suit.”  Murphy v. WISU Properties, Ltd., 895 So. 2d 1088, 1095 (Fla. 3d DCA 2004).  Bold emphasis added.
b. Argument

21. It is abundantly clear based upon the case law cited and the particular facts of this case that the instant litigation has been dismissed without prejudice and that this Court no longer entertained any jurisdiction whatsoever over the instant litigation once the Master Order was issued.
22. Specifically, the Plaintiff or its predecessor-in-interest received notice from the Clerk of the Court that this case would be dismissed without prejudice pursuant to Rule 1.070(j) on or about January 28, 2009.
23. Notwithstanding this notice, the Plaintiff elected to take no further action to ensure that it was in compliance with the Rule.  Based upon the Plaintiff’s failure to adhere to Rule 1.070(j), this Court was forced to issue its Master Order on or about March 11, 2009.  
24. The Master Order plainly articulates that the instant case is “HEREBY DISMISSED WITHOUT PREJUDICE.”
25. The language of the Master Order is therefore clear, unambiguous and operative legal language that cannot be ignored and the clear language of the Master Order must be given its full weight and legal effect.
26. As if this was not enough, the Plaintiff has conceded that the instant case has been dismissed without prejudice based upon its statements in its Motion to Reinstate Action filed on or about April 10, 2009.
27. The Master Order was also a final order because it does not: (1) reserve jurisdiction to the Court to determine any additional factual or legal matters; or (2) remain contingent upon the performance or non-performance of some future event.  
28. The net effect of the Master Order, then, was to both leaves the parties as if no suit had been instituted and to divest this Court of all jurisdiction over the matter.
29. Once the Court dismissed the instant action without prejudice, however, this Court was without further “case jurisdiction” and could not render a judgment of any kind in the case.  As such, this Court’s Order Reinstating Action was a nullity.  
30. Finally, while the Plaintiff may avail itself to courts of this State for the relief requested in its initial complaint, it must refile its action and pay the applicable court fee.
	WHEREFORE, based upon the foregoing, the Defendants respectfully request this Court grant its Motion to Dismiss, grant its Motion to Effectuate Master Order of Dismissal, grant its Motion to Vacate Order Reinstating Case, and any other relief this Court deems just and proper.  
II. The Defendants motions should be granted because the Court should not, as a matter of equity, sua sponte drop the unknown tenants as defendants to the instant lawsuit

A. Legal Standards

31. By both statutory order and case law, foreclosure proceedings are actions in equity.  See Fla. Stat. §702.01 (2009) (providing, in pertinent part, that “[a]ll mortgages shall be foreclosed in equity”) (bold emphasis added); Swan Landing Development, LLC v. Florida Capital Bank, N.A., 19 So.3d 1068, 1072 (Fla. 2d DCA 2009) (providing that “[f]oreclosure of a mortgage is an equitable remedy”).  See also Singleton v. Greymar Assocs., 882 So.2d 1004, 1008 (Fla.2004); Smiley v. Manufactured Hous. Assocs. III Ltd. P'ship, 679 So.2d 1229, 1232 (Fla. 2d DCA 1996).
32. Historically, equitable courts developed to provide a forum of justice for litigants when law courts, which contained rigid principles and restrictive technicalities, were deficient.  See Hedges v. Lysek, 84 So. 2d 28, 31 (Fla. 1955).  
33. As such, equity courts were created to do justice between the litigants.  See e.g. Banks v. Shaw, 144 Fla. 550, 198 So. 341 (1940); Atlantic Nat. Bank of Jacksonville v. Simpson, 136 Fla. 809, 188 So. 636 (1938).  
34. Therefore, “a court of equity is a court of conscience; it should not be shackled by rigid rules of procedure and thereby preclude justice being administered according to good conscience.”  Demorizi v. Demorizi, 851 So.2d 243, 246 (Fla. 3d DCA 2003), appeal dismissed 851 So. 2d 168 (Fla. 3d DCA 2003) (quoting Wicker v. Board of Public Instruction of Dade County, 106 So.2d 550, 558 (Fla.1958)).  
35. Finally, with respect to foreclosures, “the general rule in Florida is that…[the] foreclosure must not be unconscionable or inequitable.”  Pezzimenti v. Cirou, 466 So.2d 274, 276 (Fla. 2d DCA 1985).
B. Argument

36. Assuming, arguendo, that this Court interprets the Master Order as merely dropping the Unknown Tenants as defendants to the instant litigation, effectuating a dismissal without prejudice is nevertheless proper because equitable principles bar the Court from sua sponte dropping defendants to foreclosure proceedings without any evidence that such defendants have an interest in the outcome of the litigation.
37. Through the operation of its equitable principles, a trial court should never sua sponte drop defendants to foreclosure proceedings who have not been properly served.  Whenever a foreclosure complaint is filed, the plaintiff is required to name parties (such as the Unknown Tenants at issue here) as defendants.  This is not done perfunctory or superfluously; rather, such individuals are real parties in interest who remain so until the plaintiff who filed the complaint formally discharges their interests. 
38. Any interpretation of the Master Order at issue here other than one in which the entire case has been dismissed without prejudice may lead to an inequitable and unconscionable foreclosure.  Specifically, it places this Court in the improper position of dismissing real parties in interest without their notice of an impending foreclosure judgment and sale.  If in fact unknown tenants do reside at the property in question, their fundamental due process rights will be violated if a final judgment of foreclosure and subsequent sale is effectuated without their knowledge.  In essence, this Court will be forcibly removing residents from their home and putting them on the street without a moment’s notice and, more importantly, without any evidence that they in fact exist.
39. It is also important for this Court to take note of the Federal Protecting Tenants at Foreclosure Act (Title VII of S. 896, Pub. L. No. 111-22, §§701-704 (2009)).  This Act provides federal protection for tenants from being summarily evicted without notice by plaintiffs or subsequent purchasers of foreclosed residential property.  While this Act does not specifically mention notice by trial courts, if trial courts are permitted to sua sponte drop such tenants as defendants to foreclosure proceedings they will in effect be summarily evicting said tenants without notice in violation of the spirit of the Act.
40. It is therefore axiomatic that interpreting the Master Order as merely dropping the Unknown Tenants as defendants to the instant foreclosure lawsuit is a violation of the equitable principles which this Court must abide by.  By strictly applying procedural rules, this Court creates great injustice between the litigants in violation of the core maxims of equitable courts.  Trial courts should never be allowed to sua sponte drop defendants to foreclosure proceedings without ample evidence that such defendants have no real interest in the outcome of the litigation.  
	WHEREFORE, based upon the foregoing, the Defendants respectfully request this Court grant its Motion to Dismiss, grant its Motion to Effectuate Master Order of Dismissal, grant its Motion to Vacate Order Reinstating Case, and any other relief this Court deems just and proper.  
III. The Defendants motions should be granted because this case is materially distinguishable from Meadows of Citrus County v. Jones and because the Order Reinstating Action could not be used to correct any substantive error in the Master Order

A. Legal Standards

41. In Meadows of Citrus County, Inc. v. Jones, 704 So. 2d 202 (Fla. 5th DCA 1998), the defendants asserted the untimely service of process on a co-defendant.  The Fifth District held that the defendants “lack[ed] standing to assert the alleged untimely service of process on a co-defendant.”  Id at 202.  See also Super Service v. Larsen, 791 So. 2d 1118 (Fla. 4th DCA 2000) (affirming a trial court order denying Super Service’s motion to dismiss because of failure to effectuate service on a co-defendant within the 120-day time period because Super Service lacked standing to assert such a defense).
42. The key operative fact in both Meadows of Citrus County and Super Service, however, is that dismissal pursuant to Rule 1.070(j) was attempted by the defendants of those cases and not because of a sua sponte order by the Court. 
43. In Malone v. Percival, 875 So. 2d 1286 (Fla. 2d DCA 2004), the Second District held that “[a] trial court may correct a clerical error ‘at any time on its own initiative’ pursuant to Florida Rule of Civil Procedure 1.540(a), but judicial errors, which include errors that affect the substance of a judgment, must be corrected within ten days pursuant to Florida Rule of Civil Procedure 1.530(g), or by appellate review.”  Id at 1288 (quoting Bolton v. Bolton, 787 So. 2d 237, 238-39 (Fla. 2d DCA 2001)).
44. The Malone court went on to note that 
[a]s stated in Byers v. Callahan, 848 So.2d 1180, 1184 (Fla. 2d DCA 2003), [t]he ‘clerical mistakes’ referred to by Rule 1.540(a) are only ‘errors or mistakes arising from accidental slip or omission, and not errors or mistakes in the substance of what is decided by the judgment or order.’ Town of Hialeah Gardens v. Hendry, 376 So.2d 1162, 1164 (Fla. 1979) (quoting Keller v. Belcher, 256 So.2d 561, 563 (Fla. 3d DCA 1971).  Malone at 1288.

B. Argument

45. To the extent that this Court is persuaded that Meadows of Citrus County and Super Service will bar the effectuation of the Master Order, this Court must be mindful of the key operative fact that distinguishes those cases from the case at bar: the Defendants here have not asserted the Plaintiff’s failure to effectuate service on the Unknown Tenants as a defense nor have they ever filed a Motion to Dismiss because of this.  
46. Rather, this Court issued a sua sponte Master Order dismissing the Plaintiff’s complaint without prejudice.
47. As such, the case at bar is materially different than both Meadows of Citrus County and Super Service which dealt with the single issue of whether or not the defendants there had the standing to bring a defense under Rule 1.070(j) for noncompliance with service of a co-defendant, not whether the trial judge had such standing.
48. Moreover, any order issued by this Court after the issuance of its Master Order in an attempt to remedy any possible mistake of the Master Order would be substantive in nature.  Such orders would include this Court’s Order Reinstating Action issued on or about April 14, 2009.
49. To the extent that this Court argues that its Order Reinstating Action was issued to correct any possible substantive error found in the Master Order, same is a judicial error and must therefore either have been corrected within ten days or by appellate review.  
50. Since the Order Reinstating Action was issued over a month after the Master Order, it may only be through appellate review that any substantive error in the Master Order be remedied.  
WHEREFORE, based upon the foregoing, the Defendants respectfully request this Court grant its Motion to Dismiss, grant its Motion to Effectuate Master Order of Dismissal, grant its Motion to Vacate Order Reinstating Case, and any other relief this Court deems just and proper.  CERTIFICATE OF SERVICE
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT, 
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NOTICE OF HEARING

PLEASE TAKE NOTICE that the undersigned counsel will call up for hearing the following:

MATTER:		Defendants’ Motion to Effectuate Master Order; 						Defendants’ Motion to Vacate Order Reinstating Action
DATE:			9/10/2010
TIME:			4:00 P.M.
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PLACE:		Hon. David Demers Courtroom
			545 First Avenue North
   			 St Petersburg, FL 33701
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