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CHAFFIN v. JACOBSON, 793 So.2d 102 (Fla.App. 2 Dist. 2001)

W. RONALD CHAFFIN, Appellant, v. ROBERT A. JACOBSON, individually,

INTEGRATED CONTROL SYSTEMS, INC., a Florida corporation, INTEGRATED

CONTROL SYSTEMS, INC., a Connecticut corporation; JAMES B. IRWIN,

individually, and the ESTATE OF DONALD CERBONE, Appellees.

No. 2D00-4984.

District Court of Appeal of Florida, Second District.

Opinion filed August 17, 2001.


  Appeal from the Circuit Court for Charlotte County; Sherra Winesett,
Judge.

  Kelley B. Gelb of Krupnick, Campbell, Malone, Roselli, Buser, Slama,
Hancock, McNelis, Liberman & McKee, P.A., Fort Lauderdale, for
Appellant.

  Vance R. Dawson and Stephanie A. Segalini of Rissman, Weisberg,
Barrett, Hurt, Donahue & McLain, P.A., Orlando, for Appellee, Integrated
Control Systems, Inc.

  FULMER, Judge.

  W. Ronald Chaffin appeals from an order dismissing his complaint
without prejudice as to Integrated Control Systems, Inc., a Connecticut
corporation (hereinafter IMPAC-CONN), for failure to perfect timely
service of process. We reverse and remand with directions to reinstate
the complaint.

  On November 1, 1999, Chaffin filed a pro se complaint naming six
defendants including IMPAC-CONN. Chaffin never successfully served
IMPAC-CONN with that complaint, despite his attempt on November 15,
1999, to issue a summons for service on IMPAC-CONN through the Florida
Secretary of State. Thereafter, Chaffin retained a law firm to represent
him in the litigation, and an amended complaint was filed on February 1,
2000. On May 26, 2000, Chaffin moved for an extension of time within
which to serve IMPAC-CONN.[fn1]  An alias summons was issued on May 30,
2000, and service was accomplished
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on June 16, 2000, by serving IMPAC-CONN's registered agent in Bristol,
Connecticut.

  On July 10, 2000, IMPAC-CONN filed a motion to dismiss based upon
Chaffin's failure to perfect service within the 120-day deadline under
Florida Rule of Civil Procedure 1.070(j). After a hearing, the trial
court entered an order granting the motion to dismiss without prejudice.
Because the statute of limitations had run on Chaffin's claim against
this defendant, the order granting the motion to dismiss acted as a
dismissal with prejudice.

  The hearing on the motion to dismiss was held on October 5, 2000. The
parties presented argument to the trial court pertaining to whether good
cause existed for the delay in service, but they did not discuss the 1999
amendment to rule 1.070(j),[fn2] which broadened the trial court's
discretion to extend the period for service without a showing of good
cause or excusable neglect.  See Amendment to Florida Rule of Civil
Procedure 1.070(j)-Time Limit for Service, 746 So.2d 1084 (Fla. 1999);
Thomas v. Silvers, 748 So.2d 263 (Fla. 1999). On appeal, Chaffin does not
assert, as he did below, that he showed good cause for the delay in
service; rather, he argues that the trial court abused its discretion in
not applying the new version of rule 1.070(j) and not allowing the
additional time for service. We recognize that the parties failed to
discuss the amended rule at the hearing on the motion to dismiss;
nevertheless, we are compelled to reverse because Chaffin was entitled to
the benefit of the rule in effect at the time of the hearing and the
trial court's dismissal was an abuse of discretion under the
circumstances.

  In proposing the 1999 amendment to rule 1.070(j), the supreme court
explained that prior to amendment the rule sometimes acted as a severe
sanction instead of a case management tool.  See Amendment to Florida
Rule of Civil Procedure 1.070(j) Time Limit For Service, 720 So.2d 505
(Fla. 1998). In making the proposal to amend the rule, the supreme court
gave an example to illustrate the need for the amendment.  Id.  The
example given was the identical situation before this court, in which a
dismissal without prejudice would preclude refiling because the statute
of limitations had run.  Id.  Thus, the supreme court amended the rule to
give a trial court broad discretion to extend the time for service even
when good cause has not been shown.

  As now written, the rule presents a trial court with three options when
a plaintiff has not properly served a defendant within 120 days after
filing the initial pleading. Those options are:  (1) direct that service
be effected within a specified
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time; (2) dismiss the action without prejudice; or (3) drop that
defendant as a party. If a plaintiff shows good cause or excusable
neglect for failure to make timely service, the court must extend the
time for service and has no discretion to do otherwise. However, if
neither good cause nor excusable neglect is shown, the trial court is no
longer required to dismiss without prejudice or drop the defendant as a
party, but is left to exercise its discretion. Yet, in a case such as
this, where the statute of limitations has run, we agree with Judge Cope
that:

  Discretion in these circumstances must be exercised with
  the understanding that Florida has a long-standing
  policy in favor of resolving civil disputes on the
  merits. Furthermore, the purpose of Rule 1.070(j) is to
  speed the progress of cases on the civil docket, but not
  to give defendants a "free" dismissal with prejudice.
  Thus, where there has been no showing of good cause or
  excusable neglect, but the statute of limitations has
  run, discretion should normally be exercised in favor of
  giving the plaintiff an extension of time to accomplish
  service.

Skrbic v. QCRC Assocs. Corp., 761 So.2d 349, 354 (Fla. 3d DCA 2000)
(Cope, J., concurring in part and dissenting in part). Thus, we conclude
that because the statute of limitations had run and service had been
obtained at the time of the hearing on the motion to dismiss, the trial
court abused its discretion in not extending the period of time for
service.

  Reversed and remanded for further proceedings.

  BLUE, C.J., and DAVIS, J., Concur.

[fn1] The record does not reflect a ruling on this motion.


[fn2] Florida Rule of Civil Procedure 1.070(j) was amended again on
February 17, 2000, in Totura & Co. v. Williams, 754 So.2d 671 (Fla.
2000), and now provides:

  Summons; Time Limit. If service of the initial process
  and initial pleading is not made upon a defendant within
  120 days after filing of the initial pleading directed
  to that defendant the court, on its own initiative after
  notice or on motion, shall direct that service be
  effected within a specified time or shall dismiss the
  action without prejudice or drop that defendant as a
  party; provided that if the plaintiff shows good cause
  or excusable neglect for the failure, the court shall
  extend the time for service for an appropriate period.
  If a motion for leave to amend or proposed amended
  complaint sufficiently identifies the new party or
  parties and contains a short statement of facts for
  which relief will be demanded, the 120-day period for
  service of amended complaints shall begin upon the entry
  of an order granting leave to amend. A dismissal under
  this subdivision shall not be considered a voluntary
  dismissal or operate as an adjudication on the merits
  under rule 1.420(a)(1).
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PREMIER v. DAVALLE, 994 So.2d 360 (Fla.App. 3 Dist. 2008)

PREMIER CAPITAL, LLC, etc., Appellant, v. Catherine DAVALLE, Appellee.

No. 3D08-563.

District Court of Appeal of Florida, Third District.

September 17, 2008.

Rehearing Denied November 12, 2008.


  Appeal from the Circuit Court, Miami-Dade County, David C. Miller, J.
Page 361

  Rothstein Rosenfeldt Adler and Riley W. Cirulnick and Richard Storfer,
Fort Lauderdale, for appellant.

  Rodham & Fine and Gary R. Fine, Fort Lauderdale, for appellee.

  Before WELLS, SUAREZ, and CORTIÑAS, JJ.

  CORTIÑAS, J.

  Appellant, Premier Capital, LLC ("Premier") seeks review of the trial
court's denial on the merits of its motion for reconsideration. The
motion for reconsideration ("Motion for Reconsideration") addressed the
trial court's granting of Catherine Davalle's ("Davalle") motion to quash
service and its denial of Premier's ore tenus motion seeking an extension
of time for service. The transcript of the Motion for Reconsideration
demonstrates that the trial court failed to consider that it was
permitted to grant an extension of time for service even without a showing
of good cause. As such, we reverse and remand.

  Davalle personally guaranteed a promissory note entered into by
Intelligence Systems, Inc. ("ISI"). The promissory note and the personal
guaranty were assigned to Premier. ISI defaulted on the promissory note
and Davalle failed to make payments pursuant to the personal guaranty.
Premier sued Davalle to recover the monies owed.

  The original summons was issued on March 29, 2006. Davalle was not
served within the 120-day time limit set forth in Florida Rule of Civil
Procedure 1.070(j). An attempt was made to serve Davalle on August 4,
2006, at which time the process server was informed that Davalle was
"unknown at the given address." An alias summons was issued on August
23, 2006. An attempt to serve Davalle at the same address as that
specified on the original summons was made on December 29, 2006. The
process server was informed by Davalle's daughter that Davalle did not
live at the address and she refused to give any further information
relating to her mother. A pluries summons was issued on October 1, 2007.
This summons was successfully served on Davalle's husband on October 16,
2007 at the same address as was listed on the original summons and the
alias summons.

  Rule 1.070 of the Florida Rules of Civil Procedure provides a trial
judge with broad discretion in granting an extension of time to serve
process. See Fla.R.Civ.P. 1.0700'); Chaffin v. Jacobson, 793 So.2d 102, 103
(Fla. 2d DCA 2001). The pertinent text of rule 1.0700) states the
following:

  (j) Summons; Time Limit. If service of the initial
  process and initial pleading is not made upon a
  defendant within 120 days after filing of the initial
  pleading directed to that defendant the court, on its
  own initiative after notice or on motion, shall direct
  that service be effected within a specified time or
  shall dismiss the action without prejudice or drop
  that defendant as a party; provided that if
Page 362
  the plaintiff shows good cause or excusable neglect
  for the failure, the court shall extend the time for
  service for an appropriate period. . . .

In effect, rule 1.070(j) provides the trial court with three options:
"(1) direct that service be effected within a specified time; (2) dismiss
the action without prejudice; or (3) drop that defendant as a party."
Chaffin, 793 So.2d at 103-04. As such, even if no showing of good cause
or excusable neglect is presented, the trial court has the option to
exercise its discretion to extend the time for service. Id.; Carter v.
WinnDixie Store, Inc., 889 So.2d 960 (Fla. 1st DCA 2004).

  In Chaffin, the trial court granted a motion to dismiss without
prejudice because of the plaintiffs failure to perfect service within the
120-day time limit set forth in rule 1.070(j). Chaffin, 793 So.2d at 103.
The statute of limitations had run on the claim, which effectively turned
the motion to dismiss into a dismissal with prejudice. Id. At the hearing
on the motion to dismiss, the trial court failed to address that it could
extend the period for service even without a showing of good cause or
excusable neglect, thereby avoiding what turned into a dismissal with
prejudice. Id. As such, the Second District reversed on the basis that
"because the statute of limitations had run and service had been obtained
at the time of the hearing on the motion to dismiss, the trial court
abused its discretion in not extending the period of time for service."
Id. at 104 (agreeing with Judge Cope's concurring opinion in Skrbic v.
QCRC Assocs. Corp., 761 So.2d 349, 354 (Fla. 3d DCA 2000) that in a
situation where the statute of limitations has run, discretion must be
exercised in accordance with Florida's policy in favor of resolving civil
disputes on the merits).

  Here, Premier's Motion for Reconsideration was denied on the merits
because the trial court determined that Premier made "no showing of
anything done to perfect service within the first 120 days." The
circumstances of this case, including that the process server was
incorrectly told that Davalle was unknown at the address specified on the
summons, and the fact that Davalle was ultimately served at this same
address, suggest that the process server was purposely led astray by
Davalle's daughter. However, we do not address whether the trial court
abused its discretion in determining that no showing of good cause was
made during the 120-day service period. We do find error in the trial
court's failure to consider that it was permitted to grant an extension
of time for service, even without a showing of good cause. Winn-Dixie,
889 So.2d 960 (reversing the trial court's order on the basis that it was
unclear whether the trial court was aware that, if the circumstances of
the case warranted such extension, it could extend the time for service
even without a showing of good cause.) We note that neither side afforded
the trial court with the applicable case law. Accordingly, we reverse and
remand.

  Reversed and remanded.
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VAUGHT v. McNEIL, 16 So.3d 897 (Fla.App. 1 Dist. 2009)

Charles M. VAUGHT, Jr., Appellant, v. Walter A. McNEIL, Secretary,

Florida Department of Corrections, Appellee.

No. 1D08-3739.

District Court of Appeal of Florida, First District.

July 24, 2009.

Rehearing Denied September 8, 2009.


  An appeal from the Circuit Court for Leon County. John C. Cooper,
Judge.

  Charles M. Vaught, Jr., pro se, Appellant.

  Bill McCollum, Attorney General, and Joe Belitzky, Senior Assistant
Attorney General, Tallahassee, for Appellee.

  PER CURIAM.

  Appellant raises three issues on appeal. We affirm as to two issues but
remand to the trial court to amend its order to indicate it is without
prejudice to appellant's right to file an amended complaint on the
declaratory judgment and to effectuate appropriate process pursuant to
Florida Rule of Civil Procedure 1.070(j).

  WOLF, WEBSTER, and CLARK, JJ., concur.
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MIRANDA v. YOUNG, 19 So.3d 1100 (Fla.App. 2 Dist. 2009)

Gustavo MIRANDA, Appellant, v. Steven YOUNG, Jack Brock, Hills-borough

County Sheriff's Office, Appellees.

No. 2D08-2633.

District Court of Appeal of Florida, Second District.

October 9, 2009.


  Appeal from the Circuit Court, Hillsborough County, Frank Gomez, J.
Page 1101

  Gustavo Miranda, pro se.

  Thea G. Clark of Hillsborough County Sheriff's Office, Tampa, for
Appellees.

  FULMER, Judge.

  Gustavo Miranda, pro se, appeals the circuit court's order dismissing
his complaint with prejudice. In its order, the court found that Miranda
failed to establish good cause or excusable neglect for not serving
process upon Appellees within 120 days of filing the complaint as required
by Florida Rule of Civil Procedure 1.070(j). Because we conclude that the
circuit court erred in dismissing the complaint, we reverse and remand
for further proceedings.

  Prior to 1999, rule 1.070(j) provided that when a party failed to
perfect service of an initial pleading within 120 days after filing "and
the party on whose behalf service is required does not show good cause
why service was not made within that time, the action shall be dismissed
without prejudice or that defendant dropped as a party." Amendment to
Fla. Rule of Civil Procedure 1.070(j)-Time Limit for Serv., 720 So.2d 505,
505 (Fla. 1998). However, the Florida Supreme Court amended the rule in
1999 to comport with the amendment of its federal counterpart, Federal
Rule of Civil Procedure 4(m). Amendment to Fla. Rule of Civil Procedure
1.070(J)-Time Limit for Serv., 746 So.2d 1084 (Fla. 1999); see also
Totura & Co., Inc. v. Williams, 754 So.2d 671, 676-77 (Fla.200Q) (noting
same). The intent of the amendment was to provide courts with broad
discretion to extend the time for service even when good cause for
untimely service had not been shown. Totura, 754 So.2d at 677; see also
Amendment, 720 So.2d at 505 (proposing amendment to conform to the
federal rule and to provide courts with discretion to extend the time for
service "even when good cause has not been shown"). The amendment allowed
courts to avoid the "harsh results" often exacted under the prior version
of the rule "such as where noncompliance triggered dismissal without
prejudice, but expiration of the statute of limitations would preclude
refiling of the action." Totura, 754 So.2d at 677.
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  The current version of rule 1.070(j) provides in pertinent part as
follows:

  (j) Summons; Time Limit. If service of the initial
  process and initial pleading is not made upon a
  defendant within 120 days after filing of the initial
  pleading directed to that defendant the court, on its
  own initiative after notice or on motion, shall direct
  that service be effected within a specified time or
  shall dismiss the action without prejudice or drop
  that defendant as a party; provided that if the
  plaintiff shows good cause or excusable neglect for
  the failure, the court shall extend the time for
  service for an appropriate period.

  With respect to the application of rule 1.070(j), this court observed
in Chaffin v. Jacobson, 793 So.2d 102, 103-04 (Fla. 2d DCA 2001), as
follows:

  As now written, the rule presents a trial court with
  three options when a plaintiff has not properly served
  a defendant within 120 days after filing the initial
  pleading. Those options are: (1) direct that service
  be effected within a specified time; (2) dismiss the
  action without prejudice; or (3) drop that defendant
  as a party. If a plaintiff shows good cause or
  excusable neglect for failure to make timely service,
  the court must extend the time for service and has no
  discretion to do otherwise. However, if neither good
  cause nor excusable neglect is shown, the trial court
  is no longer required to dismiss without prejudice or
  drop the defendant as a party, but is left to exercise
  its discretion.

We further noted that when the statute of limitations has run and service
has been perfected as of the date of the hearing on the motion to
dismiss, a trial court abuses its discretion by not extending the time
for service and dismissing the complaint. Id. at 104; see also Brown v.
Ameri Star, Inc., 884 So.2d 1065, 1067 (Fla. 2d DCA 2004) (noting that
"it ordinarily is an abuse of discretion not to allow additional time for
service of the summonses even in the absence of a showing of good cause
or excusable neglect" if the order of dismissal is entered after the
statute of limitations has run); Kohler v. Vega-Maltes, 838 So.2d 1249,
1250 (Fla. 2d DCA 2003) ("[W]here the statute of limitations has run and
there has been no showing of good cause or excusable neglect, discretion
should be exercised in favor of giving the plaintiff an extension of time
to accomplish service.").

  We conclude in the case before us that the circuit court erred in
dismissing Miranda's complaint with prejudice. First, dismissal with
prejudice was not one of the options available to the court under rule
1.070(j). The court could have directed that service be perfected within
a certain amount of time, it could have dismissed the action without
prejudice, or it could have dismissed the defendants who had not been
served. Chaffin, 793 So.2d at 103-04.

  Further, the circuit court's findings in its order reflect that the
four-year statute of limitations had run on Miranda's timely-filed claims
when the court entered its order dismissing the complaint.[fn1] In
addition, Miranda had obtained service on each of the defendants by the
time of the hearing on the motion to dismiss. Under those circumstances,
it was an abuse of
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discretion to dismiss the complaint, and the circuit court should have
extended the time for service. Brown, 884 So.2d at 1067; Kohler,
838.So.2d at 1250; Chaffin, 793 So.2d at 104.

  Although we understand the circuit court's need to manage its docket,
rule 1.070(j) was not intended to operate as a sanction or to result in
the dismissal of a claim with prejudice on technical grounds. "[T]he
purpose of Rule 1.070(j) is to speed the progress of cases on the civil
docket, but not to give defendants a 'free' dismissal with prejudice."
Chaffin, 793 So.2d at 104 (quoting Skrbic v. QCRC Assocs. Corp.,
761 So.2d 349, 354 (Fla. 3d DCA 2000) (Cope, J., concurring in part and
dissenting in part)). The dismissal of the complaint under rule 1.070(j)
after the expiration of the statute of limitations is inconsistent with
Florida's longstanding policy in favor or resolving disputes on their
merits. Brown, 884 So.2d at f067. In addition, Miranda is proceeding pro
se and is incarcerated. The additional time he took to perfect service on
the Appellees is, thus, not extraordinary.

  Accordingly, we reverse the order of dismissal with prejudice and
remand for further proceedings consistent with this opinion. Our decision
does not impact the other grounds for dismissal raised by Appellees in
their motion to dismiss, which were not addressed by the circuit court in
its order.

  Reversed and remanded.

  NORTHCUTT and SILBERMAN, JJ, Concur.

[fn1] Although the complaint is not the model of clarity, the allegations
sound in negligence, battery, malicious prosecution, and excessive and
unjustified use of force, with each of those claims falling under the
four-year statute of limitations. See §§ 95.11(3)(a), (o), (p), 768.28(13),
Fla. Stat. (2002). Miranda cited 42 U.S.C. § 1983 in his brief as the
basis for his complaint for a civil rights violation, but he did not cite
that statute in his complaint. State limitations periods for personal
injury torts apply to a section 1983 action for personal injuries, and
thus the four-year statute of limitations would still apply under a
section 1983 claim. Wallace v. Kato, 549 U.S. 384, 387, 127 S.Ct. 1091,
166 L.Ed.2d 973 (2007).
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SLY v. McKEITHEN, 27 So.3d 86 (Fla.App. 1 Dist. 2009)

Glenda SLY, as Personal Representative of the Estate of James T. Sly,

Jr., Deceased, Appellant, v. Frank McKEITHEN, Bay County Sheriff, Board

of County Commissions, Bay County, Florida; Corrections Corporation of

America; and Miko Davette Harris, Appellees.

No. 1D09-0895.

District Court of Appeal of Florida, First District.

December 22, 2009.

Rehearing Denied February 5, 2010.


  Appeal from the Circuit Court, Bay County, James B. Fensom,
J.

  Roy D. Wasson and Annabel Majewski, of Wasson
& Associates, Chartered, Miami; and Sam K. Zawahry, of the
Zawahry Firm, P.A., Panama City, for Appellant.

  Clifford C. Higby and Halley A. Stark of Bryant & Higby,
Chartered, Panama City, for Appellees, Corrections Corporation
of America and Miko Davette Harris.

  PER CURIAM.

  Glenda Sly, as personal representative of the estate of
James Sly, Jr., appeals from an order granting the motion of
Corrections Corporation of America and Harris to dismiss for
failure to comply with Florida Rule of Civil Procedure
1.070(j), which requires service of process to be effected
within 120 days from the filing of the complaint. Because we
conclude that
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it was an abuse of discretion for the trial court to
dismiss the complaint with prejudice for failure to timely
serve process when the statute of limitations had expired, we
reverse the order dismissing Appellant's complaint with
prejudice and remand the case for further proceedings.

  Appellant filed the initial complaint on April 5, 2007, just
prior to the expiration of the applicable statute of
limitations. On July 25, 2007, before the expiration of the 120
days within which to serve process, Appellant filed a motion
for extension of time to serve process. Appellant filed two
additional motions for extensions of time to serve process on
November 20, 2007, and January 22, 2008. Appellant never set a
hearing for any of these motions; no order for an extension of
time was entered by the trial court for any of the three
motions, nor was a summons issued. Appellant filed an amended
complaint on March 24, 2008, and Appellees were finally served
on March 28, 2008, nearly a year after the filing of the
initial complaint.

  After Appellees filed a motion to dismiss for failure to comply
with the 120-day requirement, the trial court dismissed the
case with prejudice, declining to exercise discretion to permit
Appellant additional time to perfect service, and finding that
Appellant failed to demonstrate good cause or excusable neglect
for the delay. The dismissal with prejudice precluded Appellant
from refiling due to the expiration of the statute of
limitations.

  Under Rule of Civil Procedure 1.070(j), if the initial process
and initial pleading is not served upon the defendant within
120 days after the filing of the initial pleading, and a
showing of good cause or excusable neglect is not made, [fn1]
the trial court has the discretion to (1) direct that service
be effected within a specified time; (2) drop that defendant as
a party; or (3) dismiss the action without prejudice. See
Thomas v. Silvers, 748 So.2d 263, 264-65 (Fla. 1999).

  Rule 1.070(j) was amended in 1999 in order to broaden the trial
court's discretion to allow an extension of time for service of
process "even when good cause has not been shown." Carter
v. Winn-Dixie Store, Inc., 889 So.2d 960, 961 (Fla. 1st
DCA 2004) (quoting Britt v. City of Jacksonville,
874 So.2d 1196, 1197 (Fla. 1st DCA 2004)) (emphasis added). Prior
to the amendments, application of Rule 1.070(j) often resulted
in harsh consequences: "such as where noncompliance triggered
dismissal without prejudice, but expiration of the statute of
limitations would preclude refiling of the action. Thus, in
such a situation, dismissal for procedural noncompliance could
have the practical effect of dismissal with prejudice."
Totura & Co. v. Williams, 754 So.2d 671, 677
(Fla. 2000) (citing Amendment to Florida Rule of Civil
Procedure 1.070(j)-Time Limit for Service, 720 So.2d 505,
505 (Fla. 1998)) (internal citation omitted).

  In the order granting Appellees' motion to dismiss, the trial
court found that Appellant had failed to demonstrate good cause
or excusable neglect for the delay and service. The trial court
then explicitly noted that the statute of limitations had run
and acknowledged that the ruling would terminate all further
proceedings. In situations where the statute of limitations has
run, the trial court should normally exercise discretion in
favor of giving the plaintiff additional time to perfect
service. Chaffin v. Jacobson, 793 So.2d 102, 104 (Fla.
2d DCA 2001) ("[T]he purpose of Rule 1.070(j) is to speed the
progress of cases on the civil docket, but not to give
defendants a `free' dismissal
Page 88
with prejudice.") (quoting Skrbic v. QCRC Assocs.
Corp., 761 So.2d 349, 354 (Fla. 3d DCA 2000) (Cope, J.,
concurring in part and dissenting in part)). Where the statute
of limitations has run, "[d]iscretion in these circumstances
must be exercised with the understanding that Florida has a
longstanding policy in favor of resolving civil disputes on the
merits." Id. Brown v. Ameri Star, Inc.,
884 So.2d 1065, 1067 (Fla. 2d DCA 2004) (recognizing that the intent that
of Rule 1.070(j) is to "serve as `a case management tool' and
not as `a severe sanction.'") (citing Chaffin v.
Jacobson, 793 So.2d 102, 103-04 (Fla. 2d DCA 2001)).

  Because the statute of limitations had run and service had been
obtained prior to the hearing on the motion to dismiss, we
conclude that the trial court abused its discretion in granting
the motion to dismiss. See Chaffin, 793 So.2d at 104;
see also, Kohler v. Vega-Maltes, 838 So.2d 1249,
1250-51 (Fla. 2d DCA 2003).

  Accordingly, we REVERSE and REMAND for further proceedings
consistent with this opinion.

  BARFIELD, CLARK and ROWE, JJ., concur.

[fn1] If the plaintiff can demonstrate good cause or excusable
neglect, then the trial court must grant an extension
for time of service. See Fla.R.Civ.P.
1.070(j).
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SKRBIC v. QCRC ASSOCIATES CORP., 761 So.2d 349 (Fla.App. 3 Dist. 2000)

LJUBO SKRBIC, Appellant, vs. QCRC ASSOCIATES CORP. et al., Appellee.

No. 3D99-195.

District Court of Appeal of Florida, Third District.

Opinion filed March 15, 2000.


  An Appeal from the Circuit Court for Dade County, David L.
Tobin, Judge, L.T. No. 97-23658.
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  Arthur Joel Berger, for appellant.

  Cole White & Billbrough and G. Bart Billbrough, for appellee.

  Before JORGENSON, COPE, and LEVY, JJ.

  LEVY, Judge.

  Appellant appeals from an Order finding that he did not show
good cause for failing to perfect service of process within the
time period prescribed by Florida Rule of Civil Procedure 1.070(j)
and dismissing his Complaint with prejudice. We agree with the
trial court's finding that appellant failed to show good cause for
his failure to serve defendants within the appropriate time
period. However, because of the recent amendment to Rule 1.070(j),
we remand to the trial court for the purpose of making a finding
as to whether or not there was "excusable neglect" on the part of
appellant which would excuse his failure to serve process within
the 120-day period required by the Rule. See Amendment to Florida
Rule of Civil Procedure 1.070(j) — Time Limit for Service, 24 Fla.
L. Weekly S109 (Fla. March 4, 1999); Almeida v. FMC Corp.,
740 So.2d 557 (Fla. 3d DCA 1999).

  On October 16, 1997, appellant filed a Complaint against
defendants, Quality Car Rental (the owner of the vehicle), Carlos
Fidalgo and Leyda Ferguson (the directors of Quality Car Rental)
and Yusuf Yildrim (the driver of the vehicle) (collectively
"Appellees"), seeking damages for injuries sustained in an
automobile accident that occurred on October 16, 1993.[fn1] On
or about November 25, 1997, appellee, Quality Car Rental, filed a
"Notice of Stay Pursuant to Florida Law" which declared that its
insurer was insolvent and noted that, because the jurisdiction of
Florida Insurance Guarantee Association (FIGA) was triggered, the
action is stayed for up to six months pursuant to section 631.67,
Florida Statute.[fn2] Attached with the
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Notice, Quality Car Rental also filed an insolvency order from
the Supreme Court of New York dated November 20, 1997.

  Appellant did not attempt (and has to this date never
attempted) to serve the Complaint during this period. On October
27, 1998, appellees moved to dismiss the Complaint for failure to
serve the appellees within the 120-day period prescribed in
Florida Rule of Civil Procedure 1.070(j). A hearing on the motion
was held on December 4, 1998. The trial court, finding that
appellant did not show good cause for failing to serve process
within the 120 days, entered an Order granting the Motion to
Dismiss with prejudice. This appeal ensued.

  Appellant first argues that, pursuant to Rule 1.070(j), the
Complaint must be served within the first 120 days immediately
following the filing of the Complaint and that any event that
interrupts that specific period, and thereby makes it impossible
for the plaintiff to serve defendants within those first 120 days,
is automatic good cause sufficient to avoid a dismissal.
Accordingly, appellant argues, once the initial 120-day period was
interrupted by the filing of the "Notice of Stay," making it
impossible for appellant to serve the Complaint within the said
initial 120-day period, good cause was automatically shown. We
find such an interpretation of the Rule to be illogical, because
it would clearly lead to results contrary to the intent of the
Rule. See Nationsbank, N.A. v. Ziner, 726 So.2d 364, 366 (Fla.
4th DCA 1999) ("The purpose of Rule 1.070(j) is to prevent a
plaintiff from filing a suit and then taking no action whatsoever
to proceed on the claim.").

  Where, as in the instant case, the plaintiff cannot serve the
defendants within the first 120 days following the filing of the
Complaint, we find that the 120-day period is tolled until such
time as the case may proceed, whether by operation of law or trial
court Order. Accordingly, we hold that at the conclusion of the
six-month stay, the 120-day period again began to run. Since, in
the instant case, 40 days passed between the filing of the
Complaint and the filing of the "Notice of Stay", the appellant
had 80 days remaining within which to serve the appellees after
the stay was lifted by operation of law. Although we recognize
that the language of the Rule does not provide for any tolling
periods, treating a FIGA "Notice of Stay" as a tolling period is,
for the reasons explained above, the most logical and sensible
approach to the question. Since appellant did not serve a copy of
the Complaint on any of the appellees at any time between the
filing of the Complaint on October 16, 1997, and the date of the
hearing on appellees' Motion to Dismiss on December 4, 1998, a
period of almost 14 months (of which only six months was excused
because of the FIGA "Notice of Stay"), we find that the trial
court was eminently justified in making the finding that the
appellant did not show good cause for failing to serve process
within the 120 days as required by Rule 1.070(j) as it was in
effect at that time.

  At the time of the December, 1998, hearing, Rule 1.070(j)
provided:

  If service of the initial process and initial pleading is not
  made upon a defendant within 120 days after filing of the
  initial pleading and the party on whose behalf service is
  required does not show good cause why service was not made
  within that time, the action shall be dismissed without
  prejudice or that defendant dropped as a party on the court's
  own initiative after notice or on motion.

Fla. R. Civ. Pro. 1.070(j) (1998) (emphasis supplied). In March,
1999, while this case was on appeal, the Supreme Court amended
Rule 1.070(j). Amendment to Florida Rule of Civil Procedure
1.070(j) — Time Limit for Service, 746 So.2d 1084,
(Fla.
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March 4, 1999). The new version of the Rule provides:

  If service of the initial process and initial pleading is not
  made upon a defendant within 120 days after filing of the
  initial pleading the court, on its own initiative after
  notice or on motion, shall direct that service be effected
  within a specified time or shall dismiss the action without
  prejudice or drop that defendant as a party; provided that
  if the plaintiff shows good cause or excusable neglect for
  the failure, the court shall extend the time for service for
  an appropriate period.

Amendment to Florida Rule of Civil Procedure 1.070(j), 24 Fla. L.
Weekly at S109(emphasis supplied). At the time of the December
1998 hearing, the amended version of the Rule was not available to
the trial judge. In Amendment to Florida Rule of Civil Procedure
1.070(j) — Time Limit for Service, 24 Fla. L. Weekly S109 (Fla.
March 4, 1999), the Supreme Court held that "the amendment shall
apply to all civil cases commenced after the date of this opinion
and, insofar as just and practicable, to all civil cases pending
as of the date of this opinion." Therefore, the instant case was
"in the pipeline" at the time of the amendment and the parties are
entitled to findings under the amended Rule. Accordingly, we
remand this case to the trial court for the purpose of making a
finding as to whether or not there was "excusable neglect" on the
part of the appellant that would excuse his failure to serve
process within the above-described 120-day period.

  JORGENSON, J., concurs.

[fn1] We note that the Amended Complaint, upon which we are
now traveling, was filed on the very last day permissible under
the four-year statute of limitations.


[fn2] Section 631.67, Florida Statutes provides that:

  [a]ll proceedings in which the insolvent insurer is a party
  or is obligated to defend a party in any court or before any
  quasi-judicial body or administrative board in this state
  shall be stayed for 6 months, or such additional period from
  the date the insolvency is adjudicated, by a court of
  competent jurisdiction to permit proper defense by the
  association of all pending causes of action as to any covered
  claims; provided that such stay may be extended for a period
  of time greater than 6 months upon proper application to a
  court of competent jurisdiction.

§ 631.67, Fla. Stat. (1999).


  COPE, J. (concurring in part and dissenting in part).

  While I agree that the order must be reversed, I would remand
with directions to reinstate the plaintiff's complaint.

                               I.

  On the last day of the statute of limitations, plaintiff
filed this suit. Thirty days later, a notice of stay was filed on
account of the insolvency proceedings for the liability insurer
who would be responsible for the defense of the defendants. This
created an automatic stay of the case for six months. Of course,
the stay could be extended if the insolvency proceedings lasted
beyond six months.

  Florida Rule of Civil Procedure 1.070(j) requires that the
defendants be served within 120 days after the filing of the
complaint unless there is good cause not to do so. Obviously in
this case there was a stay in effect through, and beyond, the
120th day. That being so, the plaintiff showed good cause why the
defendants had not been served within 120 days. The motion to
dismiss should have been denied and the trial court should have
set a deadline for the plaintiff to accomplish service. See
Almeida v. FMC Corp., 24 Fla. L. Weekly D765 (Fla. 3d DCA March
24, 1999); Vidal v. Perez, 720 So.2d 605 (Fla. 3d DCA 1998).

  We should be especially reluctant to approve a Rule 1.070(j)
dismissal under the circumstances present here. The entire delay
in this case was created because someone on the defendants' side
of the case — the liability insurer — filed a notice of stay. The
defendants received the benefit of the fact that the case could
not proceed against them. No one ever filed a notice indicating
that the automatic stay had expired. It is unseemly to allow the
defendants to argue that the plaintiff did not proceed quickly
enough, when it was someone on the defendants' side of the case
who caused the proceedings to come to a halt.

  The majority opinion takes the unprecedented step of
expanding old Rule 1.070(j) by saying that the 120-day deadline
is tolled during the period of a stay, and then begins to run anew
when the stay expires. The rule does not say that. All the rule
calls on the plaintiff to do is show good cause why he did not
serve the defendants by the 120th day. The plaintiff has made the
necessary showing.
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  By expanding the scope of old Rule 1.070(j), the majority
opinion has overlooked what the Florida Supreme Court itself has
said about the old rule:

  As noted by Judge Griffin: "The rule in its present form has
  been widely and properly criticized." Maher v. Best Western
  Inn, 667 So.2d 1024, 1026 (Fla. 5th DCA 1996) (Griffin, J.,
  dissenting). It has been referred to as a "procedural pit"
  and acts as a catalyst for further litigation. See, e.g.,
  Greco v. Pedersen, 583 So.2d 783, 785 (Fla. 2d DCA 1991)
  ("We are dismissing this case, while perhaps upholding the
  predicate for a new lawsuit against yet another attorney, in
  the supposed interest of efficient judicial
  administration.").

Amendment to Florida Rule of Civil Procedure 1.070(j) — Time Limit
for Service, 720 So.2d 505, 505-06 (Fla. 1998). In light of the
just-stated criticisms, this court should not expand old Rule
1.070(j) beyond its plain terms.

  Since a stay prevented service on the defendants within 120
days, we should hold that good cause was shown under old Rule
1.070(j). We should remand with directions to reinstate the
plaintiff's complaint and set a deadline for service of process on
defendants.

                               II.

  The defendants have candidly, and quite properly, conceded
that the newly amended Rule 1.070(j) applies to cases that are
pending "in the pipeline" on appeal. See Thomas v. Silvers, 24
Fla. L. Weekly S492, S493 (Fla. Oct. 21, 1999); Almeida v. FMC
Corp., 24 Fla. L. Weekly at D766.

  If good cause was shown under the old rule, it necessarily
has been shown under the new rule. Therefore plaintiff is
entitled to reinstatement under the new rule as well.

  The majority opinion remands for the trial court to determine
whether there was excusable neglect within the meaning of the new
rule. With all due respect, the majority opinion misinterprets
the new rule.

  Newly amended Rule 1.070(j) provides in part:

  If service of the initial process and initial pleading
  is not made upon a defendant within 120 days after filing of
  the initial pleading, the court, on its own initiative after
  notice or on motion, shall direct that service be effected
  within a specified time or shall dismiss the action without
  prejudice or drop that defendant as a party; provided that if
  the plaintiff shows good cause or excusable neglect for the
  failure, the court shall extend the time for service for an
  appropriate period.

Amendment to Florida Rule of Civil Procedure 1.070(j) — Time Limit
for Service, 746 So.2d 1084, 1084 (Fla. 1999).

  The majority opinion has overlooked the language which
precedes the semicolon. The Florida Supreme Court has explained:

  The newly amended rule broadens a trial court's
  discretion to permit an extension of time for service of
  process absent a showing of good cause. This amendment
  brings rule 1.070(j) in line with its federal counterpart,
  Federal Rule of Civil Procedure 4(m). The amended rule
  provides that when a plaintiff fails to effect timely service
  of process without showing good cause or excusable neglect,
  the trial court retains the discretion to (1) extend the
  period for service, (2) dismiss the action without prejudice,
  or (3) drop that defendant as a party.

Thomas v. Silvers, 24 Fla. L. Weekly at S493 (emphasis added);
see Totura & Co., Inc. v. Williams, 25 Fla. L. Weekly S141, S143
(Fla. Feb. 17, 2000).

  Under the new rule, even if there is no showing of good cause
or excusable neglect, the trial court has the discretion to extend
the time period for service, dismiss without prejudice, or drop
the unserved defendant as a party. These options are addressed to
the discretion of the trial
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court, and a trial court ruling will be reviewable for abuse of
that discretion.

  In this case the complaint was filed on the last day of the
statute of limitations. While the plaintiff has, in fact, shown
good cause for not serving the defendants by the 120th day, for
purposes of discussion I will assume that the plaintiff's showing
does not rise to the level constituting good cause or excusable
neglect.

  Assuming that is the state of affairs, the trial court would
in my judgment be obligated to pick the first option — extend the
period of time for service. That is so because a dismissal in
this case would amount to a dismissal with prejudice. Discretion
in these circumstances must be exercised with the understanding
that Florida has a long-standing policy in favor of resolving
civil disputes on the merits. Furthermore, the purpose of Rule
1.070(j) is to speed the progress of cases on the civil docket,
but not to give defendants a "free" dismissal with prejudice.
Thus, where there has been no showing of good cause or excusable
neglect, but the statute of limitations has run, discretion should
normally be exercised in favor of giving the plaintiff an
extension of time to accomplish service.

  The majority opinion focuses on the part of the amended rule
which comes after the semicolon. That part of the new rule
indicates that "if the plaintiff shows good cause or excusable
neglect for the failure, the court shall extend the time for
service for an appropriate period." Amendment to Florida Rule of
Civil Procedure 1.070(j) — Time Limit for Service, 24 Fla. L.
Weekly at S109  (emphasis added). The purpose of this part of the
rule is to say that if good cause or excusable neglect has been
shown, then the court must extend the time and does not have
discretion to do anything else.

  However, as already stated, even where there is no showing of
good cause or excusable neglect, the court still must make a
decision whether to extend the time for service — and where the
statute of limitations has run, that discretion should be
exercised in favor of extending the time for service.

  The substantial problem with the majority opinion is that it
is squarely in conflict with the Florida Supreme Court's opinion
in Thomas as well as the plain words of amended Rule 1.070(j).
The majority opinion says that the plaintiff's entitlement to an
extension of time depends on whether excusable neglect is shown.
That interpretation is dead wrong.

                              III.

  For the reasons stated, I would reverse the order under
review and remand with directions to reinstate plaintiff's
complaint and grant an extension of time in which to serve the
defendants.
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HERNANDEZ v. PAGE, 580 So.2d 793 (Fla.App. 3 Dist. 1991)

JOSE HERNANDEZ, ETC., APPELLANTS, v. RUSSELL HOUSTON PAGE, SR., ET AL.,

APPELLEES.

No. 90-259.

District Court of Appeal of Florida, Third District.

April 30, 1991.

Rehearing Denied July 3, 1991.


  Appeal from the Circuit Court, Dade County, Richard Y. Feder,
J.
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  Scherman and Zelonker and Regina Zelonker, Hialeah, A. Koss,
Miami, for appellants.

  Preddy, Kutner, Hardy, Rubinoff, Brown & Thompson and G.
William Bissett, Miami, for appellees.

  Before SCHWARTZ, C.J., and BARKDULL and NESBITT, JJ.

  NESBITT, Judge.

    Plaintiffs appeal an order dismissing their lawsuit for failure
to serve their complaint within 120 days of filing suit. We
affirm.

    Plaintiffs were granted dismissal, without prejudice, of their
initial cause of action on January 10, 1989. They refiled their
action on February 2, 1989 but never repeated service of process
on the defendants. Some eight months later defendants moved for
dismissal because service had not been made within 120 days after
filing suit as required by Florida Rule of Civil Procedure
1.070(j). Plaintiffs then filed a motion for leave to serve
defendants, setting forth circumstances which they believed
constituted good cause why service had not been made within the
required time. The trial court granted defendants' motion to
dismiss and denied plaintiffs' motion to allow service of
process. This appeal followed.

    Rule 1.070(j) states:

    Summons-Time Limit. If service of the initial
  process and initial pleading is not made upon a
  defendant within 120 days after filing of the initial
  pleading and the party on whose behalf service is
  required does not show good cause why service was not
  made within that time, the action shall be dismissed
  without prejudice or that defendant dropped as a
  party on the court's own initiative after notice or
  on motion.

    Neither the rule itself nor its comment defines "good
cause."[fn1] Since the rule became effective January 1, 1989, no
Florida court has defined "good cause" for failure to comply with
the rule's time requirements.

    Nevertheless, applying an abuse of discretion standard, see
e.g., Floyd v. United States, 900 F.2d 1045 (7th Cir. 1990);
Wei v. State of Hawaii, 763 F.2d 370 (9th Cir. 1985), the
federal circuit courts have defined good cause as contained in
Federal Rule of Civil Procedure 4(j): the federal equivalent to
Florida Rule 1.070(j). The often cited definition of this term is
found in the case of Winters v. Teledyne Movible Offshore,
Inc., 776 F.2d 1304, 1306 (5th Cir. 1985), which stated:

  Without attempting a rigid or all-encompassing
  definition of "good cause," it would appear to
  require at least as much as would be required to
  show excusable neglect, as to which simple
  inadvertence or mistake of counsel or ignorance of
  the
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  rules usually does not suffice, and some showing of
  "good faith on the part of the party seeking an
  enlargement and some reasonable basis for
  noncompliance within the time specified" is normally
  required.

    (Quoting 4A C. Wright & A. Miller, Federal Practice and
Procedure: Civil § 1165 (2d ed. 1987) (referring to Federal Rule
6(b) governing enlargement of time periods prescribed by the
federal rules or by order of court)).

    In applying this definition to specific cases, the federal
courts have noted that the policy underlying the 120-day service
requirement is primarily "to encourage prompt movement of civil
actions in federal courts." Floyd, 900 F.2d at 1048, citing 2
J. Moore & J. Lucas, Moore's Federal Practice § 4.46, at 4-433
n. 8 (2d ed. 1989) (quoting Analysis of H.R. 7154 — Federal Rules
of Civil Procedure Amendments Act of 1982, 97th Cong., 2d Sess.,
reprinted in 1982 U.S.Code Cong. & Admin.News 4434, 4442). As
the Seventh Circuit Court stated in Floyd, 900 F.2d at 1049,
"[W]e believe that Congress `intended Rule 4(j) to be a useful
tool for docket management, not an instrument of oppression.'"
(Citing United States v. Ayer, 857 F.2d 881, 885-86 (1st Cir.
1988)).

    Against this background, we analyze plaintiffs' appeal, which
requires us to define good cause under Florida Rule
1.070(j).[fn2] Plaintiffs submit various reasons which they claim
constitute good cause for not serving process within the 120-day
period; we find only one reason merits discussion. Plaintiffs
assert that because the parties entered into settlement
negotiations, the defendants waived service within the 120-day
period. A review of the record reveals that any negotiations
occurred after the first action was dismissed and before the
second action was filed. There is no record support to indicate
that the parties recommenced settlement negotiations after suit
was refiled. The question then becomes whether settlement
negotiations which occurred when there was no cognizable cause of
action pending constituted good cause for failure to timely serve
process on the defendants once suit was refiled. Fla.R.Civ.P.
1.070(j).

    Adopting the federal courts' "excusable neglect" standard, we
find the answer is no. Plaintiffs' attorney offers no argument or
record support to rebut the clear evidence that his office simply
had forgotten about this case until the defendants filed their
motion to dismiss some eight months after suit was refiled. Thus,
the trial court did not abuse its discretion in finding that
plaintiffs failed to demonstrate good cause for failure to comply
with Rule 1.070(j). Inadvertence or mistake of counsel without
more does not constitute sufficient good cause to avoid dismissal
under the rule.

    Accordingly, we affirm the decision of the trial court.

    BARKDULL, J., concurs.

[fn1] The comment to Rule 1.070(j) states:

    1988 Amendment. Subdivision (j) has been added to
  require plaintiffs to cause service of original
  summons within 120 days of filing the complaint
  absent good cause for further delay.


[fn2] While this is a case of first impression as to what
constitutes good cause under Rule 1.070(j), we note this court's
statement in Berdeaux v. Eagle-Picher Indus., Inc., 575 So.2d 1295
(Fla. 3d DCA 1990), analogizing Rule 1.070(j) to Florida
Rule of Civil Procedure 1.500(c), governing default judgments,
inasmuch as dismissal is not final under either rule until the
dismissal order is filed. That case contains no discussion
whatsoever of the good cause language of Rule 1.070(j).
Consequently, it does not control this case.


    SCHWARTZ, Chief Judge (specially concurring).

    In conscience, I cannot disagree with the majority's assessment
of the law or its application to the facts of this case. I cannot
help, however, but think and express my thought that Rule
1.070(j) is another, quite ill-considered, but — as this case
illustrates — quite successful attempt to elevate the demands of
speed and efficiency in the administration of justice over the
substantive rights of the parties which the system is in business
only to serve. Summit Chase Condominium Assoc. v. Protean
Investors, Inc., 421 So.2d 562 (Fla. 3d DCA 1982) (Schwartz, J.,
concurring in part, dissenting in part). In this instance, the
rule has caused the dismissal of an action because the defendants
were not served with process, even though those
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same parties had been served, were fully aware of the action,
had retained counsel and had defended themselves in an earlier
incarnation of the same case. Indeed, they continued to be
represented after that first action had been terminated by a
voluntary dismissal on the eve of trial. Thus, the defendants
have succeeded in escaping liability only because the plaintiffs'
lawyers fell into a procedural pit unrelated to the merits of the
case or the substantive interests of the defendants. The result
is to transfer the burden of the defendants' liability to the
plaintiffs' attorney or his malpractice carrier. I do not believe
that such a result properly serves the administration of justice
as the rules are supposedly intended to do.
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VAN EPPS v. BARROW, 590 So.2d 50 (Fla.App. 4 Dist. 1991)

TERRY VAN EPPS, APPELLANT, v. MICHAEL BARROW, AN INDIVIDUAL, AIRPORT CENTRE

LIMITED D/B/A THE PALM BEACH AIRPORT HILTON, ET AL., APPELLEES.

No. 91-0771.

District Court of Appeal of Florida, Fourth District.

December 27, 1991.


  Appeal from the Circuit Court for Palm Beach County; Edward
Fine, Judge.

  David M. Goldstein, North Miami, for appellant.

  Neil B. Jagolinzer, Christiansen, Jacknin & Tuthill, West Palm
Beach, for appellee Southeast Water Sports, Inc.

  Ricardo J. Cata, Wilson, Moskowitz, Edelman & Dicker, Miami,
for appellee Yamaha Motor Corp., U.S.A.

  POLEN, Judge.

    The appellant, Terry Van Epps, seeks reversal of a final order
of dismissal without prejudice. The order was entered by the
trial court pursuant to Florida Rule of Civil Procedure 1.070(j),
which states that "the action shall be dismissed without
prejudice" when service of process is not affected by the
plaintiff within 120 days from the filing of the initial
complaint.

    Since the appellant has failed to demonstrate any error in the
trial court's ruling, we affirm the order of dismissal on the
authority of Morales v. Sperry Rand Corp., 578 So.2d 1143 (Fla.
4th DCA 1991) (Polen, J., dissenting without opinion, which
dissent is inapplicable to the present case).

    The order dismissing the action without prejudice is affirmed.

    LETTS and FARMER, JJ., concur.
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HAFT-GAINES COMPANY v. REDDICK, 350 So.2d 818 (Fla.App. 4 Dist. 1977)

HAFT-GAINES COMPANY, A DELAWARE CORPORATION, RELATOR, v. THE HONORABLE

THOMAS J. REDDICK, JUDGE OF THE SEVENTEENTH JUDICIAL CIRCUIT, IN AND FOR

BROWARD COUNTY, FLORIDA, RESPONDENT.

No. 77-844.

District Court of Appeal of Florida, Fourth District.

October 12, 1977.


  Frank E. Maloney, Jr. of Fleming, O'Bryan & Fleming, Fort
Lauderdale, for relator.

  Robert L. Shevin, Atty. Gen., Tallahassee, and Harry M. Hipler,
Asst. Atty. Gen., West Palm Beach, for respondent.

  Howard I. Weiss of Levine & Fieldstone, P.A., Miami, for Steve
Weil.

  LETTS, Judge.

    The Writ of Prohibition is Granted.

    The facts are that the plaintiff and the defendant entered into
an out of court settlement of this cause confirmed by
letter.[fn1] In accordance with this settlement, attorneys for
both sides executed and entered into a "Stipulation for
Dismissal" filed with the court which read in toto:

  COME NOW the parties Steve Weil and Haft-Gaines
  Company by and through their undersigned attorneys
  and stipulate that this action may be dismissed in
  accordance with Florida Rule of Civil Procedure 1.420
  with prejudice to both parties.

    The disputed letter of settlement is not, and never was, a part
of the record below, nor will we permit it to become so on
appeal. Pursuant to the stipulation set forth above, the court
then entered a final order on the basis thereof which simply
said, "This action is dismissed . . . with prejudice to both
parties."

    No further pleadings were attempted until twenty-four days
later when the plaintiff below filed a motion in the same cause
to "compel return of property." As grounds, this motion set forth
that the defendant below had failed to give over certain property
pursuant to the out of court letter of settlement already
referred to. Surprisingly, the prayer, at the conclusion of this
motion, sought compensatory and punitive damages, costs and
attorneys fees.

    Predictably, a motion to dismiss was filed in opposition and
the trial court correctly granted the motion to dismiss noting
that it was without jurisdiction but that its ruling was without
prejudice to the plaintiff below "to file a new law suit."

    Four months after the original order of dismissal pursuant to
the written stipulations therefor, the plaintiff below next filed
in the same cause a "motion to enforce settlement agreement"
which once again sought, in the prayer, compensatory and
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punitive damages, fees and costs. There then ensued a hearing
relative to a further motion to dismiss whereat the court
concluded that it had all along retained equity jurisdiction. An
order was then entered setting the cause for jury trial.

    We hold that the trial court's jurisdiction terminated after
the final order of dismissal, pursuant to the joint stipulation,
both as to subject matter and person. Shelby Mutual Insurance
Company v. Pearson, 236 So.2d 1 (Fla. 1970). See also Cannon
Sand and Rock Company v. Maule Industries, 203 So.2d 636 (Fla.
3rd DCA 1967).

    The Writ of Prohibition is hereby granted. The trial court has
no jurisdiction and the scheduled jury trial may not take place.

    ALDERMAN, C.J., and DOWNEY, J., concur.

[fn1] The terms and contents of this letter are disputed.
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STONE v. STONE, 691 So.2d 649 (Fla.App. 3 Dist. 1997)

CHRISTINE M. STONE, Petitioner, vs. MICHAEL STONE, et al. Respondents.

Case No. 97-575

District Court of Appeal of Florida, Third District.

Opinion filed April 23, 1997.


  On petition for Writ of Prohibition to the Circuit Court for
Monroe County, Steven P. Shea, Judge.

  LOWER TRIBUNAL NO. 97-20011

  Gunster, Yoakley, Valdes-Fauli & Stewart, Stuart J. McGregor
and Clinton R. Losego; and Timothy Nicholas Thomes, for
petitioner.

  Beckmeyer & Mulick, and Karl Beckmeyer; and Joe Miklas, for
respondent Mathilde Leary.

  Before COPE, GODERICH and FLETCHER, JJ.

  PER CURIAM.

  Because the petitioner voluntarily dismissed the underlying
action, the trial court lacked subject matter jurisdiction to
enter the subsequent orders adjudicating matters set forth in the
underlying action.  Accordingly, we grant the petition for writ of
prohibition and vacate the subsequently entered orders.  See Fla.
R. Civ. P. 1.420(a); 84 Lumber Co. v. Cooper, 656 So.2d 1297,
1298-99 (Fla. 2d DCA 1994)(holding that dismissal pursuant to Rule
1.420(a), Florida Rules of Civil Procedure, divests trial court of
subject matter jurisdiction); In re Estate of Zimbrick v.
Zimbrick,
Page 650
453 So.2d 1155, 1156 n.2 (Fla. 4th DCA 1984)(holding that Florida
Rules of Civil Procedure apply to adversary probate proceedings).

  Petition granted; orders vacated.
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84 LUMBER CO. v. COOPER, 656 So.2d 1297 (Fla.App. 2 Dist. 1994)

84 LUMBER COMPANY, APPELLANT, v. MARK COOPER, APPELLEE.

No. 94-01260.

District Court of Appeal of Florida, Second District.

December 28, 1994.


  Appeal from the Circuit Court, Lee County, R. Wallace Pack, J.

  Robert M. Daisley and Wolfgang M. Florin of Annis, Mitchell,
Cockey, Edwards & Roehn, P.A., Tampa, for appellant.

  Terry S. Nelson of Goldberg, Goldstein & Buckley, P.A., Fort
Myers, for appellee.

  LAZZARA, Judge.

    The appellant, 84 Lumber Company (84 Lumber), challenges the
trial court's order limiting its right of reimbursement from
appellee,
Page 1298
Mark Cooper, under a subrogation clause of an employee's medical
benefit payment plan. It contends, for the first time in this
case, that the trial court had no jurisdiction to enter the
order. Because we agree with 84 Lumber's contention, we need not
reach the other issues raised in support of reversal.
Accordingly, we vacate the order and dismiss this case.

    Cooper was injured in an automobile accident. At the time of
the accident, he was an employee of 84 Lumber and a member of the
company's self-insured employee health plan. 84 Lumber was thus
required to pay Cooper medical benefits necessitated by the
accident. Cooper's agreement with the plan, however, required him
"to reimburse the Plan, for any benefits so paid hereunder, out
of any monies recovered from any person or entity as the result
of judgment, settlement or otherwise" arising from the accident.

    Cooper later sued his uninsured motorist carrier after
receiving its permission to settle with the liability carrier of
the person who negligently caused the accident.[fn1] Cooper and
his insurance company then settled the uninsured motorist claim.
To finalize the settlement, they filed with the trial court a
voluntary joint stipulation dismissing the case with prejudice as
authorized by Florida Rule of Civil Procedure 1.420(a). The trial
court acted on the stipulation by entering a final order
dismissing the case with prejudice.[fn2]

    Cooper then became embroiled in a dispute with 84 Lumber
regarding the amount the company's health plan was entitled to be
reimbursed under the subrogation clause of the plan for benefits
previously paid as a result of the accident. This dispute
resulted in Cooper filing a motion in the dismissed case
requesting the trial court to determine what amount 84 Lumber was
entitled to receive. 84 Lumber responded with a motion to
intervene which the trial court granted. The trial court
ultimately awarded 84 Lumber substantially less than what it
claimed it was legally owed.[fn3] At no time, however, did either
party ever question the trial court's jurisdiction in the
dismissed case to adjudicate the subject matter of their dispute
regarding the amount of reimbursement.

    It has been the historic law of this state that "[s]ubject
matter jurisdiction cannot be created by waiver, acquiescence or
agreement of the parties, or by error or inadvertence of the
parties or their counsel, or by the exercise of power by the
court; it is a power that arises solely by virtue of law."
Florida Export Tobacco Co. v. Dep't of Revenue, 510 So.2d 936,
943 (Fla. 1st DCA), review denied, 519 So.2d 986-987 (Fla.
1987). Indeed, subject matter jurisdiction is so vital to a
court's power to adjudicate the rights of individuals, that its
absence can be questioned at anytime, even after the entry of a
final judgment or for the first time on appeal. E.g., Stel-Den
of America, Inc. v. Roof Structures, Inc., 438 So.2d 882 (Fla.
4th DCA 1983), review denied, 450 So.2d 488 (Fla. 1984).
Moreover, the fact that the lack of such jurisdiction is never
presented to a trial court does not preclude an appellate court
from considering the issue. E.g., Hadley v. Hadley, 140 So.2d 326
(Fla. 3d DCA 1962). Accordingly, we are obligated to consider
84 Lumber's contention that the trial court had no subject matter
jurisdiction in the dismissed case to enter the order under
review. Walt v. Walt, 574 So.2d 205 (Fla. 1st DCA 1991).

    In Randle-Eastern Ambulance Service, Inc. v. Vasta, 360 So.2d 68,
69 (Fla. 1978), the court held that the effect of a
plaintiff's unilateral voluntary dismissal of a case under rule
1.420(a) is "to remove completely from the court's consideration
the power to enter an order, equivalent in all
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respects to a deprivation of `jurisdiction.'" As a consequence,
"the trial judge loses the ability to exercise judicial
discretion or to adjudicate the cause in any way. . . ." Id.
Accord Sprague v. P.I.A. of Sarasota, Inc., 611 So.2d 1336
(Fla. 2d DCA 1993). We conclude, therefore, that the joint
stipulation for dismissal filed by Cooper and his insurance
company in the uninsured motorist lawsuit under rule 1.420(a)
divested the trial court of any subject matter jurisdiction to
adjudicate any future issues arising in that case, including
Cooper's motion to determine the amount 84 Lumber was entitled to
be reimbursed. See Oceanair of Florida, Inc. v. Beech Acceptance
Corp., 545 So.2d 443 (Fla. 1st DCA 1989) (filing of joint
stipulation for dismissal with prejudice terminated litigation
instantaneously so that trial court was without jurisdiction to
act upon party's motion for default of settlement agreement).

    The fact that the trial court granted 84 Lumber's motion to
intervene does not change our conclusion. Although Florida Rule
of Civil Procedure 1.230 bestowed on the trial court discretion
to allow 84 Lumber to intervene in a timely manner in order to
protect its right to a refund under its medical plan with Cooper,
see Union Central Life Insurance Company v. Carlisle, 593 So.2d 505
(Fla. 1992), nevertheless, intervention under the rule
assumes "an interest in pending litigation" which "shall be in
subordination to, and in recognition of, the propriety of the
main proceeding. . . ." (Emphasis added.) See Dickinson v.
Segal, 219 So.2d 435, 436 (Fla. 1969) ("pending litigation"
under the rule "means litigation pending before the trial
court."). Thus, when the litigation between Cooper and his
insurance carrier was terminated by the joint stipulation for
dismissal, the trial court was divested of any further
jurisdiction in that case to exercise its discretion and
authorize intervention. See Knight v. County of Alachua, 396 So.2d 846
(Fla. 1st DCA 1981), review denied, 412 So.2d 467
(Fla. 1982) (plaintiff's voluntary dismissal with prejudice
prevented trial court from exercising jurisdictional discretion
under applicable rules of civil procedure to award attorney's
fees to nonparty deponent who successfully obtained protective
order). The trial court also lost jurisdiction in the case to
adjudicate 84 Lumber's intervention claim when 84 Lumber failed
to preserve this claim prior to dismissal of the litigation
between Cooper and his insurance carrier. See Weiss v.
Courshon, 618 So.2d 255 (Fla. 3d DCA 1993); Colucci v.
Greenfield, 547 So.2d 224 (Fla. 3d DCA 1989).

    Our decision, however, does not preclude either party from
having the issue of reimbursement adjudicated in a lawfully
instituted proceeding. The trial court's order, rendered without
jurisdiction, is not entitled to the preclusive effect of res
judicata. Florida Nat'l Bank of Jacksonville v. Kassewitz, 25 So.2d 271
(Fla. 1946) (on rehearing). Accordingly, either party
is entitled to bring a separate cause of action directed to the
issue of reimbursement under the subrogation clause of 84
Lumber's health plan, assuming such a cause of action still
exists. See Cigna v. United Storage Sys., Inc., 537 So.2d 129
(Fla. 5th DCA 1988); Lopez v. Peter R. Brown Co., 492 So.2d 1174
(Fla. 2d DCA 1986).[fn4]

    We pause to wonder what each party's jurisdictional position
would have been had the trial court awarded 84 Lumber the full
amount of its claim and Cooper had appealed? Notwithstanding our
curiosity, we observe that the trial court's order was destined
to be vacated because of our independent duty to take notice of a
jurisdictional defect even if neither party had raised the issue.
E.g., City of Gainesville v. Republic Inv. Corp., 480 So.2d 1344
(Fla. 1st DCA 1985). Moreover, even if we were to discern
that either party engaged in "Catch 22" or "gotcha!" litigation
tactics[fn5] by failing to raise the issue of lack of subject
matter jurisdiction before the trial court,[fn6] we would still
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have been compelled under the law to vacate any order rendered by
the trial court and dismiss the case. We strongly emphasize,
therefore, an attorney's ethical obligation, as an officer of the
court, to immediately raise before a trial court the fundamental
issue of lack of subject matter jurisdiction, after it becomes
apparent, in order to prevent what occurred in this case: an
unnecessary expenditure of precious client and judicial
resources, both at the trial and appellate levels, without any
resolution of the main issue in dispute.

    Order vacated; cause dismissed.

    SCHOONOVER, A.C.J., and ALTENBERND, J., concur.

[fn1] Coincidentally, the same carrier insured both Cooper and
the negligent party.


[fn2] Because no property had been seized or was in the custody
of the court, a formal order of dismissal was unnecessary under
the rule to terminate this litigation. Travelers Indem. Co. v.
Walker, 401 So.2d 1147 (Fla. 3d DCA 1981).


[fn3] 84 Lumber's alternative arguments are that the trial court
was required to apply the provisions of the Employee Retirement
Income Security Act (ERISA), 29 U.S.C. § 1001 et seq., and that
under the act and the company's plan, the trial court was further
required to fully reimburse the plan for medical benefits paid to
Cooper.


[fn4] At oral argument, 84 Lumber announced that it had
instituted such an action in federal court.


[fn5] See, e.g., Salcedo v. Association Cubana, Inc., 368 So.2d 1337
(Fla. 3d DCA), cert. denied, 378 So.2d 342 (Fla. 1979).


[fn6] We accept, in that regard, counsels' statements at oral
argument that Cooper filed his motion in good faith in the
dismissed case to limit further costs of litigation and that 84
Lumber did not discover the jurisdictional defect until it
received the record on appeal.
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CAPITAL BANK v. KNUCK, 537 So.2d 697 (Fla.App. 3 Dist. 1989)

CAPITAL BANK, A FLORIDA BANKING CORPORATION, PETITIONER, v. THE HONORABLE

FRANCIS X. KNUCK, AS JUDGE OF THE ELEVENTH JUDICIAL CIRCUIT COURT IN AND FOR

DADE COUNTY, FLORIDA, RESPONDENT.

No. 88-2534.

District Court of Appeal of Florida, Third District.

January 31, 1989.


  A Case of Original Jurisdiction — Prohibition.

  Ullman & Ullman, North Miami Beach, and Carlos L. de Zayas,
Miami, for petitioner.

  Ferguson & Ferguson, Miami, Alberto M. Carbonell, for
respondent.

  Before SCHWARTZ, C.J., and NESBITT and JORGENSON, JJ.
Page 698

  SCHWARTZ, Chief Judge.

    A final money judgment was entered in favor of the petitioner,
Capital Bank, against Luis Bulas and another defendant. Within
the time provided by Florida Rule of Civil Procedure 1.530 Bulas
moved for rehearing and to alter or amend the judgment against
him. The trial judge disposed of this motion in the following
order:

    1. Defendant, LUIS BULAS'S, Motion for Rehearing
  and Motion to Alter or Amend Judgment is denied
  without prejudice.

    2. The Defendant, LUIS BULAS, is given an
  additional ten (10) days from the date of the hearing
  within which to file an additional Motion for
  Rehearing based upon additional information.

    3. The Court takes under advisement, pending
  further Order of Court, the remaining Motions filed
  by the Defendant.

    When, notwithstanding this disposition, the lower court purported
to entertain further proceedings concerning Bulas's additional
motions, the bank brought this prohibition proceeding to prevent
it from doing so on the ground that the order had divested it of
jurisdiction over the subject matter of the case. We agree and
grant the writ.

    It is apparent that the unqualified denial of Bulas's
appropriate post-judgment motion constituted a final disposition
of that motion.[fn1] Because, notwithstanding that the order
undertook to do so, the trial court has no authority either to
permit the filing of any further motion for rehearing beyond the
one authorized by Florida Rule of Civil Procedure 1.530,
Markevitch v. Van Harren, 429 So.2d 1255 (Fla. 3d DCA 1983),
appeal after remand, 447 So.2d 332 (Fla. 3d DCA 1984), pet. for
review denied, 456 So.2d 1182 (Fla. 1984), or to extend the time
for filing that motion, Clara P. Diamond, Inc. v. Tam-Bay
Realty, Inc., 462 So.2d 1168 (Fla. 2d DCA 1984), the quoted
order therefore terminated the trial court's jurisdiction over
the cause. Markevitch v. Van Harren, 429 So.2d at 1255.

    In sum, the lower court could do nothing after the appropriate
disposition of the single authorized post-trial motion.[fn2]
Prohibition will therefore be granted to preclude its ongoing
attempt to go further. Estate of Godley, 508 So.2d 46 (Fla. 4th
DCA 1987); Florida Nat'l Bank v. Domanska, 486 So.2d 1384 (Fla.
3d DCA 1986).

    PROHIBITION GRANTED.[fn3]

[fn1] The fact that the order was purportedly "without prejudice"
does not affect this conclusion. Derma Lift Salon, Inc. v.
Swanko, 419 So.2d 1180 (Fla. 3d DCA 1982); Gries Investment Co.
v. Chelton, 388 So.2d 1281 (Fla. 3d DCA 1980).


[fn2] Short of, perhaps, a motion under Florida Rule of Civil
Procedure 1.540, which was not filed in this case.


[fn3] We are sure it will be unnecessary to issue a formal rule
absolute.
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ATM LIMITED v. CAPORICCI , 867 So.2d 413 (Fla.App. 3 Dist. 2003)

ATM LIMITED and ALI MARABIK MOHAMED, Appellants, v. CAPORICCI FOOTWEAR

LTD., CORPORATION, Appellee.

Case No. 3D02-3375.

District Court of Appeal of Florida, Third District.

Opinion filed December 10, 2003.


  An Appeal from the Circuit Court for Dade County, Philip Bloom,
Judge, Lower Tribunal No. 00-17550.

  Louis C. Arslanian (Fort Lauderdale), for appellants.

  Frank M. Marks, for appellee.

  Before SCHWARTZ, C.J., and FLETCHER, J., and NESBITT, Senior Judge.

  SCHWARTZ, Chief Judge.

  ATM Limited and Ali Marabik Mohamed appeal, on purely jurisdictional
grounds, from a judgment entered against them after a bench trial.

  First, we agree that the judgment against ATM Limited is void and must
be set aside because it was never made a party to the action below.
Norville v. Bellsouth Advertising & Pub. Corp., 664 So.2d 16 (Fla. 3d
DCA 1995), review denied, 675 So.2d 119 (Fla. 1996).

  We do not, however, agree with the contention that the judgment is
infirm on the ground that the trial court lost jurisdiction over the
cause as a whole when it entered an order of dismissal pursuant to
Florida Rule of Civil Procedure 1.070 (j) some two years before the
judgment. It is true that, after the final dismissal of a claim or
complaint, either with or without prejudice, the trial court is without
further "case jurisdiction" and cannot render a judgment of any kind in
the case. See Capital Bank v. Knuck, 537 So.2d 697 (Fla. 3d DCA 1989);
Derma Lift Salon, Inc. v. Swanko, 419 So.2d 1180
Page 414
(Fla. 3d DCA 1982); 1 Fla. Jur.2d Actions § 220 (1997). This rule does
not apply here, however because the cited order, which states that the
cause "shall stand dismissed" in the absence of an appropriate "motion
showing good cause" why "service was not effectuated"[fn1] is not a final
order under this doctrine. See United Water Fla., Inc. v. Florida Pub.
Serv. Comm'n, 728 So.2d 1250 (Fla. 1st DCA 1999) (holding that order
which purported to become final on a certain future date in the absence
of a petition for a formal hearing was not a final order); Department of
Transp. v. Post, Buckley, Schuh & Jernigan, 557 So.2d 145 (Fla. 1st DCA
1990) (holding that order, which purported to dismiss cause for failure
to prosecute subject to reinstatement for good cause shown by motion, was
not final order dismissing the case). See Newman v. Newman, 858 So.2d 1273
(Fla. 1st DCA Case no. 1D03-4134, opinion filed, Nov. 19, 2003). See
generally, Edward L. Nezelek, Inc. v. Sunbeam Television Corp.,
413 So.2d 51 (Fla. 3d DCA 1982), review denied, 424 So.2d 763 (Fla.
1982). The court therefore retained jurisdiction to enter the final
judgment on appeal. As against Mohamed, therefore, the judgment is
affirmed.

  Affirmed in part, reversed in part.

  NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF FILED,
DISPOSED OF.

[fn1] The order provided:

                 ORDER OF DISMISSAL

  "[I]n accordance with Florida Rules of Civil
  Procedure, Rule 1.070(j), this cause is DISMISSED
  WITHOUT PREJUDICE, with leave to show good cause why
  service was not effectuated. Any motion showing good
  cause must be made and scheduled for hearing on this
  Court's Motion Calendar within 30 days from the date
  of this Order, otherwise this cause shall stand
  dismissed. [e.s.]"
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UNITED WATER FLORIDA v. FLORIDA PSC, 728 So.2d 1250 (Fla.App. 1 Dist. 1999)

UNITED WATER FLORIDA, INC., Appellant, v. FLORIDA PUBLIC SERVICE COMMISSION,

Appellee.

No. 98-4164

District Court of Appeal of Florida, First District.

Opinion filed April 13, 1999.


    An appeal from an order of the Public Service Commission.

    James L. Ade, Esquire, of Martin, Ade, Birchfield & Mickler,
Jacksonville, for appellant.

    Robert D. Vandiver, General Counsel and Mary Anne Helton,
Associate General Counsel, Florida Public Service Commission,
Tallahassee, for appellee.

                ORDER RELINQUISHING JURISDICTION

    PER CURIAM.

    Appellant United Water Florida, Inc. (UWF) petitioned the
Public Service Commission for variance from a rule and rate
relief. On September 21, 1998, the commission entered a notice of
proposed agency action that the requested relief would be denied.
The order further provided that a substantially affected party
may petition for a formal proceeding.  The order went on to
provide that, in the absence of a request for such a proceeding,
the order would become final on October 13, 1998.  UWF did not
petition for a hearing but filed a notice of appeal on November
10, 1998.

    Finding the question of its jurisdiction unclear, this court
issued an order directing appellant to show cause why the appeal
should not be dismissed because the notice of appeal was
untimely. The appellant responded and explained the above
described circumstances.  Upon consideration of appellant's
arguments, the commission was asked to address the jurisdictional
issues presented and directed to show cause why jurisdiction
should not be relinquished for entry of a final order.

    In its response the commission states that the circumstances
presented here, an appeal from an order where no hearing was
requested, is virtually unknown in proceedings before it.  According
to appellee, entry of a second order to announce that a
proposed
Page 1251
agency action has become final where no hearing has been requested
is an administrative inconvenience and almost always unnecessary.
We find, however, that entry of such an order is appropriate in the
instant case.  Section 120.52(7), Florida Statutes,
clearly contemplates that a written final order be filed with the
clerk of the agency at a particular date and such a document filing
is necessary to compute the time for filing of the appeal.  Appellate
jurisdiction is invoked by the filing of a notice of appeal within 30
days of rendition of the order and "[a]n order is rendered when a
signed, written order is filed with the clerk of the lower tribunal."
Fla. R. App. P. 9.020(h).  In the context of civil litigation arising
from circuit court this court questioned the finality of an order
which purported to become final at a later date without further
judicial action.  See Department of Transportation
v. Post, Buckley, Schuh & Jernigan, 557 So.2d 145 (Fla. 1st
DCA 1990).

    For the foregoing reasons, we deem it necessary that the
Public Service Commission enter a final order in this cause and
jurisdiction is relinquished to the agency for 20 days from the
date of this order with directions to enter such an order.
Thereafter this court will assume jurisdiction of the proceeding
in this case number.  See Fla. R. App. P. 9.110(m).

    ERVIN, BOOTH and PADOVANO, JJ., concur.
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DOT v. POST, BUCKLEY, SCHUH, JERNIGAN, 557 So.2d 145 (Fla.App. 1 Dist. 1990)

DEPARTMENT OF TRANSPORTATION, APPELLANT, v. POST, BUCKLEY, SCHUH & JERNIGAN

AND MISENER MARINE CONST., INC., APPELLEES.

No. 89-982.

District Court of Appeal of Florida, First District.

February 13, 1990.

Rehearing Denied March 21, 1990.


  Appeal from the Circuit Court, Leon County, Kathleen Dekker, J.

  Thomas H. Bateman, III, Gen. Counsel and Gregory G. Costas,
Appellate Atty., Dept. of Transp., Tallahassee, for appellant.

  John M. Fite of Barron, Redding, Hughes, Fite, Bassett &
Fensom, P.A., Panama City, for appellee Post, Buckley, Schuh and
Jernigan.

  F. Alan Cummings, Mary M. Piccard and George E. Spofford, IV,
of Cummings, Lawrence & Vezina, P.A., Tallahassee, for appellee
Misener Marine Const., Inc.

  JOANOS, Judge.

    The Department of Transportation has appealed an order of the
trial court dismissing for lack of subject matter jurisdiction
its complaint against appellees. We reverse.

    In August 1986, the Department filed a complaint against
appellees Post, Buckley, Schuh and Jernigan, and Misener Marine
Construction Co., Inc., alleging negligence
Page 146
and breach of contract relating to the construction of certain
bridges in the Florida Keys. By order dated August 8, 1988, but
not filed until August 17, 1988, the trial court ruled on the
complaint as follows:

  Pursuant to Fla.R.Civ.P. 1.420(e), the above cause
  stands dismissed for failure to prosecute subject to
  reinstatement for good cause shown by motion filed
  within 20 days from the date of this order.

    No hearing was held on the order, nor did the Department appeal
or seek rehearing. Rather, it filed a response on September 6,
1988, setting forth various explanations for the failure to
prosecute. The trial court thereupon reinstated the case by order
dated December 1, 1988, and the Department filed an amended
complaint which was served on appellees in January 1989.

    Appellees thereafter filed a motion to dismiss, contending
that, since no good cause had been shown within 20 days of the
order dated August 8, 1988, as of August 29, 1988, the case had
stood dismissed without further order of the court. Consequently,
it was urged, the trial court had no jurisdiction to reinstate
the case by its December 1, 1988 order. After a March 1989
hearing, the trial court entered the order appealed finding that
it had no jurisdiction to proceed. The court found that by the
terms of the order, the Department was required to respond within
20 days of August 8, 1988, and that the Department had neither
filed a timely response, nor appealed or sought rehearing. The
court therefore concluded that, after August 28, 1988, it had had
no further jurisdiction to proceed.

    We find that the resolution of this case turns on the question
of finality as to the August 1988 order of the trial court
purporting to dismiss the Department's complaint for failure to
prosecute. A party has ten (10) days from the date on which a
final order is filed in which to move for rehearing. Rule
1.530(b), Florida Rules of Civil Procedure. A trial court's
jurisdiction over a case ends if no motion for rehearing is filed
before the expiration of that period, Roosa v. Roosa, 519 So.2d 1108,
1109 (Fla. 4th DCA 1988). Here, the order was filed on
August 17, 1988, and the Department filed no motion for rehearing
thereof. Therefore, if the order was final, the trial court had
no jurisdiction to reinstate the Department's complaint in
December 1988.

    In our view, however, the order was not final. The trial court
ruled that "the above cause stands dismissed for failure to
prosecute subject to reinstatement for good cause shown by
motion filed within 20 days from the date of this order"
(emphasis supplied). By this language, the trial court both
indicated that no dismissal would occur if the Department made a
showing of good cause, and purported to extend its jurisdiction
beyond the 10-day rehearing period to entertain that showing.
These factors militate in favor of the conclusion that the trial
court's August 1988 order was not intended to be, and was not, a
final order dismissing the case for failure to prosecute.
Therefore, the Department's failure to seek rehearing did not
deprive the trial court of jurisdiction to reinstate the case in
December 1988.

    The order of the trial court dismissing the Department's
amended complaint for lack of subject matter jurisdiction is
reversed, and the case is remanded for further proceedings.

    BOOTH and ALLEN, JJ., concur.
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NEWMAN v. NEWMAN, 858 So.2d 1273 (Fla.App. 1 Dist. 2003)

SHARON HENSLEY NEWMAN, Appellant, v. NATHAN PAUL NEWMAN, Appellee.

Case No. 1D03-4134.

District Court of Appeal of Florida, First District.

Opinion filed November 19, 2003.


  An appeal from the Circuit Court for Clay County, McCarthy Crenshaw,
Jr., Judge.

  Appellant, pro se.

  William Bruce Muench, Jacksonville, and Barry L. Zisser of Zisser,
Robison, Brown, Nowlis & Maciejewski, P.A., Jacksonville, for
Appellee.

  PER CURIAM.

  Having considered the appellant's response to the Court's order of
October 9, 2003, we dismiss this appeal as premature. The order on
appeal, which purported to be a final order of dissolution of marriage,
reserved jurisdiction to determine a factual dispute regarding certain
bank and investment accounts. Therefore, the order is not final. See
Hoffman v. O'Connor, 802 So.2d 1197 (Fla. 1st DCA 2002). Klein v. Klein,
551 So.2d 1235 (Fla. 3d DCA 1989).

  Although the reservation of jurisdiction is conditioned on the
introduction of documentary evidence, which apparently was never
introduced, and the order made a conditional finding that the funds had
been consumed in the marriage, the order is nonetheless nonfinal because
it does not conclusively end the judicial labor in the case. Klein,
551 So.2d at 1235. Even assuming that the reservation of jurisdiction could
be extinguished by the parties' failure to present documentary evidence,
and therefore nothing remained for the court to determine, the instant
order would not subsequently become final. See Scott ex rel. Scott v.
Women's Med. Group, P.A., 837 So.2d 577 (Fla. 1st
DCA 2003). See also Ponton v. Gross, 576 So.2d 910 (Fla.
1st DCA 1991) (holding that the order which state that the court would
dismiss the action if the amended complaint were not filed within the time
allowed, was not a final order); United Water Fla., Inc. v. Fla. Public
Serv. Com'n, 728 So.2d 1250 (Fla. 1st DCA 1999) (holding
that the order, which purported to become final on a certain future date
in the absence of a petition for a formal hearing, was not a final order).

  ERVIN, BOOTH and KAHN, JJ., CONCUR.

  NOT FINAL UNTIL TIME EXPIRES TO FILE MOTION FOR REHEARING AND
DISPOSITION THEREOF IF FILED




Florida Case Law

X GlobalCite Results
All Documents/Cases — 8
Cases Only — 8
Statutes Only — 0
Treatises Only — 0
Other Documents — 0

[image: http://www.loislaw.com/css/images/icons/printer-12.gif][image: http://www.loislaw.com/css/images/icons/email.gif][image: http://www.loislaw.com/css/images/icons/filesave-12.png]  [image: http://www.loislaw.com/css/images/icons/document-lines-12.gif]

ROUNTREE v. ROUNTREE, 72 So.2d 794 (Fla. 1954)

ROUNTREE ET AL. v. ROUNTREE ET AL.

Supreme Court of Florida.

Special Division B.

April 20, 1954.

Rehearing Denied June 8, 1954.


  Appeal from the Circuit Court for Columbia County, R.H. Rowe,
J.

  J.B. Hodges, Lake City, for appellants.

  Brannon & Brown, Lake City, for appellees Alex Rountree, Jr.,
and his wife, Essie Rountree, Eddie Rountree and his wife, Gladys
Rountree, L.A. Dicks and L.N. Bailey.

  A.K. Black, Lake City, for appellees Nina Parnell Cole and
Mamie Rountree.

  DREW, Justice.

    On October 2, 1952, plaintiffs in the lower court, appellants
here, some 28 in number, filed a complaint for partition of forty
acres of land alleging in substance that they and each of eleven
named defendants, except defendants L.A. Dicks and L.N. Bailey,
had an interest in the land by reason of being heirs of Anderson
Rountree, Sr., and his wife Rachel, but that certain of the
defendants were claiming the whole of the land and had purported
to lease a portion thereof to Dicks, who had assigned the lease
to Bailey. Plaintiffs prayed for determination of the
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respective interests of the parties for partition thereof with an
accounting for rents from said lease, and for other relief.

    On February 10, 1953, Alex Rountree, Jr., and his wife, Essie
Rountree, Eddie Rountree and his wife Gladys Rountree, L.A.
Dicks, and L.N. Bailey, six of the defendants below, appellees
here, jointly filed an answer in the cause and also filed
separately a motion to dismiss the complaint. Without a ruling
having been obtained on the motion to dismiss, the same
defendants, on May 12, 1953, filed another motion to dismiss the
complaint on the grounds that, "Defendants' answer was filed
February 10, 1953, at which time issue was joined. * * * Time for
taking testimony expired on April 10, 1953, and no effort was
made in behalf of the plaintiffs to extend the time."

    On May 25, 1953, pursuant to this latter motion, the court
entered the following final decree:

    "This cause came on to be heard upon certain of the
  defendants' motion to dismiss filed May 11, 1953, for
  failure of plaintiffs to take testimony within the
  time provided by law. The answer in said cause was
  filed February 10, 1953, and the Court deems it at
  issue ten days thereafter. Within the ten day period
  plaintiffs filed motion to strike certain portions of
  the answer.

    "The Court considered the motion to dismiss filed
  May 11, 1953, as being in the nature of a motion for
  decree on bill and answer, and the time for taking
  testimony having long since expired, and neither
  party having asked for additional time in which to
  take testimony, or having shown good cause for the
  extension of time, the Court is of the opinion that
  the motion should be granted and the cause dismissed.

    "It is, thereupon, Ordered, Adjudged and Decreed
  that this cause be and the same is hereby dismissed,
  with prejudice, at the cost of the plaintiffs."

    In addition to the motion to dismiss filed on February 10,
1953, there was pending at the time of the entry of the final
decree various motions by plaintiffs and other defendants. We
further observe that at the time of the decree, neither the
defendant Mamie Rountree, who was insane but represented by
guardian ad litem appointed by the Court October 29, 1952, nor
the defendant Nina Parnell Cole, who was represented by counsel
of record, had filed answers in the cause.

    Aside from the matter of entry of the above decree for failure
to take testimony, while yet was pending and undisposed of a
motion to dismiss (see Storm v. Houghton, 156 Fla. 793, 24 So.2d 519),
we think it was clearly error to determine the cause was at
issue before either an answer had been filed or a decree pro
confesso had been entered as to each of the defendants. The
defendants Mamie Rountree and Nina Parnell Cole were necessary
parties to the partition action. Lovett v. Lovett, 93 Fla. 611,
112 So. 768. Until all of the defendants had filed answers or had
decrees pro confesso entered against them, the cause was not at
issue, and the plaintiffs could not be entitled to an order of
reference for the taking of testimony. See Grimsley v. Rosenberg,
94 Fla. 673, 114 So. 553; Slaughter v. Abrams, 101 Fla. 1141,
133 So. 111.

    The Rosenberg case was a mortgage foreclosure wherein all
defendants had answered or defaulted, except certain minor
defendants, at the time an order of reference was entered. In
declaring that phase of the procedure to be error, this Court
stated [94 Fla. 673, 114 So. 554], "There is clearly no occasion
for the appointment of an examiner to take testimony upon the
pleadings until an issue is presented, and in the instant case no
issue was presented on behalf of the minor defendants until the
answer of the guardian was filed."

    The Abrams case was a mortgage foreclosure action wherein
constructive service of process upon one of the defendants was
defective. After observing that the purported service could not
support the decree pro confesso entered, this Court stated
[101 Fla. 1141, 133 So. 112], "it is irregular
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and improper practice to refer a suit in chancery to a master
for the purpose of taking testimony therein before all the
issues are properly made up."

    Whether the cause here was at issue under Equity Rule 39, 31
F.S.A., as between the appellants and the appellees, ten days
from the filing of the answer, is really not the point here at
all. This rule obviously relates to the question of when the
cause is at issue between the plaintiff and the defendant or
defendants filing the answer.

    The real question arises under Equity Rule 46, which provides
that "two months from the time a cause is at issue and no
longer shall be allowed for the making [taking] of testimony in
any cause, * * *." (Emphasis supplied.) This rule obviously
refers to the time the cause is at issue, and for the cause
to be at issue, the issue must appear to have been made up
between all of the parties, except those against whom decrees pro
confesso have been entered. Where there are many defendants, some
may immediately file answers, whereas others, for numerous
reasons, may be difficult to serve with process, or, if
immediately brought into the litigation, may consume much time in
preliminary proceedings before filing an answer. It was never
intended that one of numerous defendants could, by merely filing
an answer, start, the time running within which the plaintiff
must prove his case.

    In the instant case the cause was not at issue even at the time
of entry of the final decree. For this reason the decree of the
court appealed from deprived the plaintiffs of a fair opportunity
to present their case on its merits, and constituted reversible
error.

    Appellees cross-assigned error in the court's failure to
conclude the plaintiffs' action on grounds of res adjudicata. The
decree upon which this contention rests was one of dismissal
entered July 8, 1952, and which expressly provided that it was
"without prejudice to the rights of the plaintiffs or any of them
to institute a new suit as may be deemed advisable, * * *."
Without question that decree of dismissal "without prejudice"
settled no rights of the parties and was no bar to the subsequent
action. Compare Field v. Field, Fla., 1953, 68 So.2d 376.

    The decree appealed from is reversed with directions to permit
the parties to proceed in accordance with the views herein
expressed.

    ROBERTS, C.J., THOMAS, J., and WISEHEART, Associate Justice,
concur.
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MURPHY v. WISU PROPERTIES, LTD., 895 So.2d 1088 (Fla.App. 3 Dist. 2004)

William F. MURPHY, et al., Appellants, v. WISU PROPERTIES, LTD., et al.,

Appellees.

Nos. 3D03-2047, 3D03-1002, 3D03-1831.

District Court of Appeal of Florida, Third District.

November 3, 2004.


  Appeal from the Circuit Court, Miami-Dade County, Barbara S.
Levenson, J.
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  Law Offices of Murphy & O'Brien, and William F. Murphy, Miami,
and Joseph R. Littman, Hollywood, and Douglas Hiller; Stephen E.
Tunstall, Miami; Lance Paskewich, for appellants.
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  James F. Comander; Law Offices of Williams & Associates, P.A.
and Thomasina H. Williams, Miami, for appellees.

  Before GREEN, RAMIREZ, and SHEPHERD, JJ.

  GREEN, J.

  These appeals are from an order awarding attorney's fees
pursuant to Section 57.105, Florida Statutes, and from an order
dismissing an amended counterclaim and third-party complaint.
These appeals have been consolidated for purposes of our
appellate review. For the sake of clarity, however, we will
separately address the issues involved in each appeal, after a
recitation of the facts and somewhat intricate procedural history
of this cause.

                                   I.

  On December 4, 2000, Tom Springer, Lance Paskewich, William
Jakobi, and WISU Properties, LTD ("WISU"), who were each unit
owners at the Village of King's Creek Condominiums Association,
Inc. ("King's Creek"), filed a seven count verified complaint
against King's Creek and several individuals who had served on
its Board of Directors, including William Murphy. The complaint
included claims against King's Creek attorney, Mark Kuperman, as
well as its accountant/auditor, Kenneth Lancaster. The complaint
alleged that the defendants had committed various acts of
wrongdoing during a prior lawsuit that had been filed by King's
Creek against Paskewich and Jakobi. The attorney who filed the
complaint at issue on these appeals was Stephen E. Tunstall.

  After the filing of this complaint and before the filing of any
responsive pleadings, William Wood, as president of WISU,
instructed Tunstall to voluntarily dismiss the defendants. Prior
to the filing of this dismissal, however, Murphy served his
initial answer, counterclaim and crossclaim against the
plaintiffs and Wood.[fn1] On or about January 19, 2001,
Tunstall filed with the Clerk of Court a notice of voluntary
dismissal without prejudice against all of the named defendants
on behalf of WISU and Lance Paskewich. This left Tom Springer and
William Jakobi as the only remaining plaintiffs in the case.

  Thereafter, all of the defendants, including Murphy, responded
to the main complaint with motions to dismiss raising various
legal and factual issues about the plaintiffs' complaint. After a
hearing on these motions was conducted, the trial court entered
orders on June 20, 2001, dismissing a number of claims against
King's Creek and dismissing the claim against attorney Kuperman
with leave to amend. On June 26, 2001, an agreed order was
entered on Lancaster's motion to dismiss based upon the finding
that it would be rendered moot by the plaintiffs' filing of an
amended complaint.

  No amended complaint, however, was ever filed and on July 13,
2003, Tunstall moved to withdraw as counsel for the plaintiffs.
On August 3, 2001, plaintiff Jakobi voluntarily dismissed his
claims and on August 8, 2001, the last remaining plaintiff, Tom
Springer, filed his notice of voluntary dismissal.

  As for Murphy's counterclaim and cross-claim, Wood filed an
amended motion to dismiss that was granted without prejudice on
July 25, 2001. The order of dismissal gave Murphy thirty (30)
days within which to file an amended pleading. In the interim,
Murphy settled with each of the individuals
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in the main complaint, accepting $2950.00 from Springer and
Paskewich and $1166.67 from Jakobi.

  Murphy then amended his answer, counterclaim and third-party
claim. He did not assert any claims against the individual
plaintiffs with whom he had settled. Rather, for the first time
he asserted a claim against WISU for alleged malicious
prosecution. He also asserted claims against Wood and Tunstall
for alleged abuse of process. WISU filed a motion to dismiss
Murphy's amended counterclaim and Wood filed a motion to dismiss
Murphy's third-party complaint.[fn2]

                                   II.

  On August 17, 2001, attorney Kuperman moved for attorney's fees
and costs against all of the named plaintiffs and their attorney
in the main action pursuant to Section 57.105. On August 23,
2001, Lancaster similarly moved for attorney's fees and costs
against the plaintiffs and their counsel. On April 17, 2002,
Murphy filed an amended motion for an award of attorney's fees in
the main action against WISU and its counsel, Tunstall, pursuant
to Section 57.105, wherein he joined the request previously made
by Kuperman and Lancaster.[fn3]

  The trial court then conducted a non-evidentiary hearing on the
issue of entitlement to fees on June 11, 2001. In an order dated
July 22, 2002, the trial court granted the motions for attorney's
fees filed by defendants Lancaster, Kuperman, and Murphy in the
main action, and against plaintiffs Springer, Paskewich, Jakobi,
and their attorney Tunstall, in equal amounts. The order made no
express reference to plaintiff, WISU, but found that the three
named plaintiffs knew or should have known that the claims
presented in the main action were not supported by material facts
or the law. The plaintiffs' respective motions for rehearing of
this order were denied in orders dated August 20, 2002, and
September 23, 2002.[fn4]

  Thereafter, Kuperman, Lancaster and Murphy each filed their
respective motions for determinations as to the amount of
attorney's fees to which they were entitled. In Murphy's motion,
he sought an order for the determination of the amount of
attorney's fees due to him from plaintiffs WISU and Tunstall. In
this motion, he acknowledged that he had already settled his
claims with Springer, Paskewich, and Jakobi.

  In response to Murphy's motion, WISU and its President, Wood,
filed their opposition. Specifically, they contended, among other
things, that the main action naming WISU as a plaintiff was filed
by Tunstall without WISU's prior knowledge, consent or
authorization and that the overwhelming majority of the requested
fees and costs by the defendants were incurred after WISU had
voluntarily dismissed the case. In support of its opposition to
Murphy's request for fees, WISU filed the deposition testimony of
its president.
Page 1092

  Prior to the court's determination as to the amount of fees to
be awarded, plaintiffs Paskewich, Springer, and Jakobi moved for
correction and/or reconsideration of the trial court's March 13,
2002, order awarding attorney's fees and costs on the ground that
they each had settled their claims with defendant Murphy and
obtained releases from him. They pointed out that the court's
order did not reflect the same. These motions for reconsideration
were denied by the trial court on March 25, 2003.

  Murphy himself then moved for relief from the March 13, 2003,
order awarding fees pursuant to Florida Rule of Civil Procedure
1.540. In this motion, he acknowledged that he was only claiming
attorney's fees from WISU, Wood, and Tunstall and not from the
other plaintiffs (i.e. Paskewich, Springer, and Jakobi). He,
therefore, requested the court to amend its March 13, 2003, order
accordingly.[fn5] This motion was also denied.

  After a hearing on the amount of attorney's fees and costs to
be awarded, the trial court entered an order dated March 13,
2003, awarding fees and costs to defendants Lancaster, Murphy and
Kuperman to be payable in equal shares by plaintiffs Springer,
Paskewich and Jakobi. The court declined to assess attorney's
fees and costs against WISU finding that it had voluntarily
dismissed its "claims" early on in the litigation and had never
given permission to be included as a plaintiff in the main
action. The plaintiffs' motions for correction and
reconsideration were denied on March 26, 2003.

  On April 1, 2003, the trial court entered final judgment in
favor of defendant Marc Kuperman and against plaintiffs Springer,
Paskewich, and Jakobi in equal shares on the one hand and by
their counsel, Tunstall on the other. Plaintiffs, Springer,
Paskewich, and Jakobi filed a joint notice of appeal of the order
awarding attorney's fees and costs. Murphy filed his notice of
joinder in this appeal pursuant to Florida Rule of Appellate
Procedure 9.360(a).

  Meanwhile, the trial court heard Wood's motion to dismiss
Murphy's amended third-party complaint, as well as WISU's motion
to dismiss Murphy's amended counterclaim. The trial court granted
both motions finding that Murphy had failed to state a claim
against Wood for abuse of process and that Murphy had failed to
serve process on WISU where WISU had voluntarily dismissed its
case prior to the filing of Murphy's amended counterclaim in an
order dated May 23, 2003. The trial court also reserved
jurisdiction to award attorney's fees against Murphy pursuant to
Section 57.105. When Murphy's motion for
rehearing/reconsideration and clarification of this order was
denied, he timely took the instant appeal.

  On June 6, 2003, and prior to our receipt of the record on
appeal, Tunstall moved the trial court pursuant to Florida Rule
of Civil Procedure 1.540(b)(1), to vacate and set aside its April
1, 2003, final judgment in favor of Kuperman. By agreement of the
parties, the trial court set side this judgment and reissued the
identical final judgment on June 4, 2003.

  Finally, the trial court entered its final judgment for fees
and costs in favor of Lancaster and against Springer, Paskewich,
Jakobi, and Tunstall, jointly and severally, on June 26, 2003.
Tunstall then filed his notice of appeal of this judgment
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as well as the judgment in favor of Kuperman.

                                  III.

  In sum, on this consolidated appeal, we now review the final
judgment awarding attorney's fees and costs pursuant to section
57.105 and the order dismissing the third-party claim and amended
counterclaim. We note preliminarily that on this consolidated
appeal, appellants Paskewich and Springer did not file briefs but
moved to adopt co-appellant Tunstall's brief as their own. That
motion was granted. We further note that appellants Tunstall,
Springer, Jakobi, and Paskewich all voluntarily dismissed their
appeals solely against appellee Kuperman. We now address the
merits of each of the respective appeals.

                         IV. Case No. 3D03-1831

  Stephen Tunstall, attorney for the plaintiffs, seeks review of
the final judgment assessing attorney's fees against him in favor
of appellees Kuperman and Lancaster. He argues that the judgments
against him are erroneous under section 57.105 because numerous
justiciable legal and factual issues were raised in the
plaintiffs' underlying litigation. He also argues that the award
of 57.105 fees cannot stand against him because the trial court
made no finding that he had proceeded on behalf of the plaintiffs
in bad faith. See Russo & Baker, P.A. v. Fernandez,
752 So.2d 716 (Fla. 3d DCA 2000). Appellants Paskewich and Springer have
adopted these arguments on this appeal as their own.

  We note initially that at the time the trial court assessed
57.105 fees, the individual appellants/plaintiffs had filed a
four count complaint against the appellees alleging that: (1) the
appellees were never properly elected as board members of King's
Creek in violation of Florida Statute 720.306(7) (1999), and in
violation of the Association's Articles of Incorporation and
By-laws; (2) the board members had improperly used Association
funds to defend named individual board members in an unrelated
libel lawsuit that was not directed at King's Creek; (3) over
$1,000,000 of Association funds were expended on this libel suit
where the Association had suffered no damages as a result of the
alleged libelous statement; and (4) board members Kuperman and
Lancaster, the accountant, deliberately hid the cost of this
litigation from the members of the Association. This complaint
had been dismissed by the trial court with leave to amend. The
individual plaintiffs subsequently elected to voluntarily dismiss
this action rather than amend their complaint. Thus, it was at
this preliminary pleading stage that the appellees moved for and
were awarded 57.105 attorney's fees. We find that an award of
attorney's fees based upon this scant record to be an abuse of
discretion and therefore, reverse.

  Section 57.105(1) permits an award of attorney's fees in any
civil proceeding or action in which the court finds that the
losing party or the losing party's attorney knew or should have
known that a claim or defense: (a) was not supported by the
material facts necessary to establish the claim or defense; or
(b) would not be supported by the application of then-existing
law to those material facts. This statute was enacted to
"discourage baseless claims, stonewall defenses and sham appeals
in civil litigation by placing the price tag of attorney's fee
awards on the losing parties." Carnival Leisure Ind., Ltd. v.
Holzman, 660 So.2d 410, 412 (Fla. 4th DCA 1995) (citing Whitten
v. Progressive Cas. Ins. Co., 410 So.2d 501, 505 (Fla. 1982)),
receded from, in part, on other grounds, Florida Patient's
Compensation Fund v. Rowe, 472 So.2d 1145 (Fla. 1985). See
also § 57.105, Fla. Stat. (2001). In
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order to justify an award under section 57.105, the trial court
must find the action to be frivolous or so devoid of merit both
on the facts and the law as to be completely untenable. See
Schwartz v. W-K Partners, 530 So.2d 456, 457 (Fla. 5th DCA 1988)
("Merely losing, either on the pleadings or by summary judgment
is not enough to invoke the operation of the statute.").

  In the instant case, the appellants were deemed the losing
parties, for purposes of fees in the underlying litigation, by
virtue of the voluntary dismissals of their complaint. The law is
clear, however, that the mere dismissal of a suit does not
necessarily justify an attorney's fee award if the suit can be
considered to have been non-frivolous at its inception.

  [T]he frivolousness of a claim or a defense is to be
  judged and determined as of the time it is initially
  presented, and if it can pass muster at that point,
  subsequent developments which render the claim or the
  defense to be without justiciable issue in law or
  fact should not subject the losing party to
  attorney's fees.

Lambert v. Nelson, 573 So.2d 54, 56 (Fla. 1st DCA 1990)
(quoting Schwartz v. W-K Partners, 530 So.2d at 457). See
Carnival Leisure Indus., Ltd. v. Holzman, 660 So.2d at 412
("Thus, not every litigant who voluntarily dismisses a case is
subject to the sting of attorney's fees pursuant to section
57.105"); see also Schatz v. Wenaas, 510 So.2d 1125 (Fla. 2d
DCA 1987) (attorney's fees award reversed in paternity action
where the putative father filed third party suit against the man
he alleged to be the child's father, and then dismissed that suit
when blood tests subsequently revealed that the other man was not
the child's father); Wall v. Dep't of Transp., 455 So.2d 1138
(Fla. 2d DCA 1984) (attorney's fee award entered after action
dismissed against Sarasota County following discovery reversed
because the claim was neither completely untenable or devoid of
arguable substance); Stevenson v. Rutherford, 440 So.2d 28
(Fla. 4th DCA 1983) (although summary judgment was appropriately
entered in favor of defendant in a defamation action after a key
witness's deposition revealed that the named defendant did not
make the defamatory statement the attorney's fee award was
reversed because the claim did not initially appear baseless).

  Since the underlying litigation in this case never reached the
discovery stage for evidence of the allegations to be adduced,
the trial court essentially based its award of attorney's fee on
the pleadings themselves and argument of counsel. Having reviewed
the allegations contained in the complaint, as well as the
defensive motions filed in response thereto, we conclude that
there was nothing from the face of these pleadings to compel a
conclusion that this litigation was untenable or completely
devoid of merit. Simply put, the record before us was not
sufficiently developed for such a determination and the face of
the complaint would not support a finding that the action was
frivolous. See Dalia v. Duda, 576 So.2d 868, 870 (Fla. 3d DCA
1991) (award of attorney's fees reversed where no factual basis
existed to base a finding of frivolousness). Moreover, we note
that the trial court did not conduct an evidentiary hearing on
the motion for entitlement to fees. Thus, any purported findings
made by the trial court in support of such fees were not based
upon substantial, competent evidence and cannot stand. See Cooke
v. Custom Crete of SW Fla., Inc., 833 So.2d 315, 316 (Fla. 2d
DCA 2003) ("In finding that a party is entitled to recover
attorney's fees under section 57.105 must be based upon
substantial, competent evidence presented at the hearing on
attorney's
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fees or otherwise before the court and in the record") (quoting
Mason v. Highlands County Bd. of County Comm'rs, 817 So.2d 922
(Fla. 2d DCA 2002)).

  Thus, for the foregoing reasons, we conclude that the trial
court's award of section 57.105 attorney's fees in favor of the
appellees was an abuse of discretion. Accordingly, we reverse the
same. In light of our holding, it is not necessary for us to
address Tunstall's alternative argument.

                          V. Case No. 3D03-1002

  Murphy seeks review of the March 13, 2003, order awarding him
section 57.105 attorney's fees only against Springer, Paskewich,
and Jakobi, but not against WISU and Wood. Essentially, Murphy
asserts that by virtue of the trial court's earlier July 22,
2002, order awarding him attorney's fees against plaintiffs
Springer, Paskewich, and Jakobi, and their attorney, in equal
amounts, he was also entitled to attorney's fees against
plaintiff WISU. Given our holding that section 57.105 attorney's
fees were improvidently awarded in this case, we find Murphy's
argument in this regard to be moot. Accordingly, we affirm this
order under review.

                         VI. Case No. 3D03-2047

  Murphy seeks review of the order dismissing his amended
counterclaim against WISU for malicious prosecution and his
third-party claim against Wood for abuse of process. The stated
basis of the lower court's dismissal of the amended counterclaim
was that Murphy filed after WISU was voluntarily dismissed from
the main action and that Murphy failed to thereafter serve WISU
within 120 days as prescribed by Rule 1.070(j), Fla. R. Civ.
P.[fn6] The stated basis for the trial court's dismissal of
the third-party claim was that it failed to state a cause of
action for abuse of process.

  Initially, we must determine whether the order dismissing the
amended counterclaim for lack of service pursuant to Rule
1.070(j) and dismissing the third party complaint for failure to
state a cause is a final appealable order. We conclude that it is
with regards to the dismissal of the amended counterclaim for
lack of service pursuant to Rule 1.070(j). Although Rule 1.070(j)
permits the refiling of the dismissed suit, the net effect of a
dismissal under this Rule is to preclude the aggrieved party from
proceeding further by amendment in the dismissed action. See
Martinez v. Collier County Pub. Schs., 804 So.2d 559, 560 (Fla.
1st DCA 2002) ("Dismissal without prejudice is final if its
effect is to bring an end to judicial labor"); Hollingsworth v.
Brown, 788 So.2d 1078, 1079 n. 1 (Fla. 1st DCA 2001) ("when the
trial court dismisses an action without prejudice to amend the
complaint, the order is non-final and non-appealable. . . . When,
however, it appears that the trial court intended the plaintiff
to pursue his or her claim in a different proceeding, the order
is final."); Silvers v. Wal-Mart Stores, Inc., 763 So.2d 1086
(Fla. 4th DCA 1999) (fact that dismissal is not with prejudice is
not determinative of whether order is final and appealable);
Carnival Corp. v. Sargeant, 690 So.2d 660, 661 (Fla. 3d DCA
1997) ("[A] dismissal need not be with prejudice to be a final
order for appeal purposes."); Eagle
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v. Eagle, 632 So.2d 122 (Fla. 1st DCA 1994) ("An order
dismissing a case or complaint `without prejudice' is
sufficiently final to permit an appeal if the case is disposed of
by the order and no issues remain for judicial determination.");
Carlton v. Wal-Mart Stores, Inc., 621 So.2d 451 (Fla. 1st DCA
1993) ("the test to determine whether an order is final or
interlocutory in nature is whether the case is disposed of by the
order and whether a question remains open for judicial
determination.") (quoting Prime Orlando Props., Inc. v. Dept. of
Bus. Reg., Div. of Land Sales, Condos. and Mobile Stores,
502 So.2d 456, 459 (Fla. 1st DCA 1986)). We therefore address the
merits of this appeal.

  We conclude that the trial court erred in its determination
that Murphy was required to effectuate service of process upon
WISU after WISU's notice of voluntary dismissal. Although Murphy
did file his amended counterclaim after WISU's notice of
voluntary dismissal, the record is clear that Murphy's initial
counterclaim was served upon WISU the day before WISU's voluntary
dismissal was served upon Murphy. When a counterclaim has been
served by a defendant prior to the service of plaintiff's notice
of voluntary dismissal, the action cannot be dismissed against
the defendant's objections. See Fla.R.Civ.P.
1.420(a)(2).[fn7] The obvious intent of this Rule is to
preclude a plaintiff from unilaterally terminating litigation
when the defendant countersues. See Fed. Ins. Co. v. Fatolitis,
478 So.2d 106, 109 (Fla. 2d DCA 1985). Since the court had
jurisdiction over WISU when Murphy filed his initial
counterclaim, it continued to have jurisdiction over WISU when
the amended counterclaim was filed because the amended
counterclaim would relate back to the date of service of the
initial counterclaim. See Fla.R.Civ.P. 1.190(c); Wenck v.
Ins. Agents Fin. Corp., 99 So.2d 883 (Fla. 3d DCA 1958) (holding
that action is commenced, for purpose of statute of limitations,
on the date of filing of original complaint not when complaint
amended). We therefore reverse the order dismissing the amended
counterclaim and remand for further proceedings.

  Finally, with regards to the trial court's dismissal of the
third-party complaint for abuse of process for failure to state a
cause of action, we note that the order under review merely
grants the motion to dismiss without actually dismissing the
third-party action. For this reason, this order is a non-final
order. The law is clearly established that "an order which merely
grants a motion to dismiss, as contrasted with an order
dismissing a complaint or an action, is not a final order."
Hayward & Assocs., Inc. v. Hoffman, 793 So.2d 89, 91 (Fla. 2d
DCA 2001). See also Gries Inv. Co. v. Chelton, 388 So.2d 1281,
1282 (Fla. 3d DCA 1980) ("An order granting a motion to dismiss
is not final and not appealable."). For this reason, we dismiss
this portion of the appeal without addressing the merits. See
Boatman v. Crosby, 839 So.2d 827 (Fla. 4th DCA 2003).

  Thus, for all of the foregoing reasons, the orders on review in
these consolidated appeals are reversed in part, affirmed in part
and dismissed in part as outlined herein.

[fn1] After WISU's notice of voluntary dismissal was filed,
Murphy amended his counterclaim and third party complaint.


[fn2] The record before us reflects that third-party defendant,
Tunstall, also initially filed a motion to dismiss Murphy's
initial third-party complaint. That motion was denied and
Tunstall filed his answer to the same.


[fn3] Although this pleading was styled as an amended motion for
fees, there is no record evidence that Murphy had ever previously
sought fees against these defendants.


[fn4] Plaintiffs Paskewich, Springer, and Jakobi also moved for
correction or reconsideration on the grounds that they each had
settled their claims with defendant Murphy and obtained releases
from him; the trial court's March 13, 2003, order awarding fees
and costs did not reflect the same. These motions, however, were
denied by the trial court on March 26, 2003.


[fn5] Plaintiff Jakobi, acting pro se thereafter, renewed his
request for reconsideration of the March 13, 2003, order as
well.


[fn6] That rule states, in pertinent part that:

  If service of the initial process and initial
  pleading is not made upon a defendant within 120 days
  after the filing of the initial pleading directed to
  that defendant, the court . . . shall direct that
  service be effected within a specified time or shall
  dismiss the action without prejudice or drop that
  defendant as a party provided that if the plaintiff
  shows good cause or excusable neglect for the
  failure, the court shall extend the time for service
  for an appropriate period.


[fn7] Specifically, that rule provides, in pertinent part, that:

  If a counterclaim has been served by a defendant
  prior to the service upon the defendant of the
  plaintiff's notice of dismissal, the action shall not
  be dismissed against defendant's objections unless
  the counterclaim can remain pending for independent
  adjudication by the court. . . .
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SWAN LANDING DEV. v. FL. CAP. BANK, 19 So.3d 1068 (Fla.App. 2 Dist. 2009)

SWAN LANDING DEVELOPMENT, LLC, and Reza Yazdani, Appellants, v. FLORIDA

CAPITAL BANK, N.A., and John Doe and Jane Doe, as to Rights of Lessees

Under Unrecorded Leases, Appellees.

No. 2D09-1282.

District Court of Appeal of Florida, Second District.

October 2, 2009.


  Appeal from the Circuit Court, Pinellas County, W. Douglas Baird, J.
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  Lee Harang and John P. Holsonback of Fuller Holsonback, Tampa, for
Appellants.

  Donald R. Hall and Alicia Brannon, Clearwater, for Appellee Florida
Capital Bank, N.A.

  No appearance for Appellees John Doe and Jane Doe, as to Rights
of Lessees Under Unrecorded Leases.

  VILLANTI, Judge.

  Swan Landing Development, LLC, and Reza Yazdani appeal the trial
court's order that denied their motion to stay the action brought against
them by Florida Capital Bank (the Bank) in favor of arbitration.[fn1] We
affirm in part, reverse in part, and remand for further proceedings.
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  The Bank's complaint in this action contains three counts: a
foreclosure action on a mortgage given to the Bank by Swan Landing; a
breach of contract action on a promissory note given to the Bank by Swan
Landing; and a breach of contract action on a commercial guaranty given
to the Bank by Yazdani. Swan Landing and Yazdani sought to stay the
entire action in favor of arbitration. The trial court denied this motion
and permitted the litigation to go forward as to all counts. Swan Landing
and Yazdani seek review of this ruling.

  In this appeal, the parties agree that the trial court was required to
consider three elements when ruling on Swan Landing and Yazdani's motion
to compel arbitration: (1) whether a valid written agreement to arbitrate
exists; (2) whether an arbitrable issue exists; and (3) whether the right
to arbitration was waived. See Seifert v. U.S. Home Corp., 750 So.2d 633,
636 (Fla. 1999); Orkin Exterminating Co. v. Petsch, 872 So.2d 259, 261
(Fla. 2d DCA 2004). The parties also agree that the mortgage, note, and
guaranty are valid contracts. However, the parties do not agree as to
whether the claims asserted by the Bank are subject to arbitration
pursuant to those contracts.[fn2] Swan Landing and Yazdani contend that
the mortgage, note, and guaranty each contain mandatory arbitration
provisions that apply to all of the claims. In contrast, the Bank contends
that those same contracts specifically exempt foreclosure actions from
arbitration. Therefore, to determine whether the trial court's ruling was
proper, we must examine the specific language of each contract.

  The mortgage contains the following provisions relevant to the
Bank's right to foreclose on the mortgage:

  18. Remedies After Default.

  (a) If an Event of Default shall have occurred, the
  Mortgagee may exercise any or all of the following
  rights, remedies and recourses:

  . . . .

  (iv) The Mortgagee may institute a proceeding,
  judicial or otherwise, for the complete foreclosure of
  this Mortgage to the fullest extent permitted by
  law; or institute a proceeding or proceedings,
  judicial or otherwise, for the partial foreclosure of
  this Mortgage, as permitted by applicable law for the
  portion of the Obligations then due and payable, with
  this Mortgage then continuing unimpaired and without
  loss of priority so as to secure the balance of the
  Obligations.

  . . . .

  (d) The Mortgagee shall have all rights, remedies and
  recourses granted in the applicable loan documents and
  available at law or equity (including specifically
  those granted by the Uniform Commercial Code in effect
  and applicable to the Mortgaged Property) including,
  without limitation, the right to judicially foreclose
  or bring an action in any court of competent
  jurisdiction to foreclose this instrument as a realty
  mortgage if permitted by applicable law, and, except
  as limited by applicable law, the same (i) shall be
  cumulative and concurrent; (ii) may be pursued
  separately, successively or concurrently against the
  Mortgagor or against all or any portion of the
  Mortgaged Property, in the sole discretion of the
  Mortgagee;
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  (iii) may be exercised as often as occasion therefor
  shall arise, it being agreed by the Mortgagor that the
  exercise or failure to exercise any of same shall in
  no event be construed as a waiver or release thereof
  or of any other right, remedy or recourse; and (iv)
  are intended to be, and shall be nonexclusive.

  . . . .

  20. Non-Exclusive Remedies. No right, power or
  remedy conferred upon or reserved to the Mortgagee by
  the Note, this Mortgage or any other instrument
  securing the Note is exclusive of any other right,
  power or remedy, but each and every such right, power
  and remedy shall be cumulative and concurrent and
  shall be in addition to any other right, power or
  remedy given here-under or under the Note, or any
  other instrument securing the Note, or now or
  hereafter existing at law, in equity or by statute.

(Emphasis added.)

  Under this plain language, the Bank has the right to bring a judicial
action to foreclose the mortgage. The mortgage does not mention the term
"arbitration" anywhere in it, and no provision of the mortgage requires
the Bank to arbitrate a foreclosure action. Thus, because there simply is
no arbitration agreement of any sort contained in the mortgage, the Bank
cannot be compelled to arbitrate its action to foreclose the mortgage.

  In support of its position to the contrary, Swan Landing contends that
the Bank is required to arbitrate the foreclosure of the mortgage because
the note contains a mandatory arbitration agreement and the terms of the
note are incorporated into the mortgage. However, this argument ignores
the plain language in the mortgage that "[n]o right, power or remedy
conferred upon or reserved to the Mortgagee by the Note [or] this
Mortgage . . . is exclusive of any other right, power or remedy, but each
and every such right, power and remedy shall be cumulative and concurrent
and shall be in addition to any other right, power or remedy given
hereunder or under the Note. . . ." This "non-exclusivity" language
permits the Bank to arbitrate its foreclosure action, but it does not
require the Bank to do so.

  Moreover, this argument ignores the plain language of the arbitration
agreement in the note, which provides:

  ARBITRATION. Lender and Borrower agree that all
  disputes, claims and controversies between them
  whether individual, joint, or class in nature, arising
  from this Note or otherwise, including without
  limitation contract and tort disputes, shall be
  arbitrated pursuant to the financial services rules of
  Endispute, Inc., d/b/a J.A.M.S./ENDISPUTE or its
  successor in effect at the time the claim is filed,
  upon request of either party. No act to take or
  dispose of any collateral securing this Note shall
  constitute a waiver of this arbitration agreement or
  be prohibited by this arbitration agreement. This
  includes, without limitation, obtaining injunctive
  relief or a temporary restraining order; invoking a
  power of sale under any deed of trust or mortgage;
  obtaining a writ of attachment or imposition of a
  receiver; or exercising any rights relating to
  personal property, including taking or disposing of
  such property with or without judicial process
  pursuant [to] Article 9 of the Uniform Commercial
  Code. Any disputes, claims, or controversies
  concerning the lawfulness or reasonableness of any
  act, or exercise of any right, concerning any
  collateral securing this Note, including any claim to
  rescind, reform, or otherwise modify any agreement
  relating to the collateral securing this Note, shall
  also be arbitrated, provided
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  however that no arbitrator shall have the right or the
  power to enjoin or restrain any act of any party.
  Judgment upon any award rendered by any arbitrator may
  be entered in any court having jurisdiction. Nothing
  in this Note shall preclude any party from seeking
  equitable relief from a court of competent
  jurisdiction. The statute of limitations, estoppel,
  waiver, laches, and similar doctrines which would
  otherwise be applicable in an action brought by a
  party shall be applicable in any arbitration
  proceeding, and the commencement of an arbitration
  proceeding shall be deemed the commencement of an
  action for these purposes. The Federal Arbitration Act
  shall apply to the construction, interpretation, and
  enforcement of this arbitration provision.

(Emphasis added.)[fn3]

  Foreclosure of a mortgage is an equitable remedy, see, e.g., Singleton
v. Greymar Assocs., 882 So.2d 1004, 1008 (Fla. 2004); Smiley v.
Manufactured Hous. Assocs. Ill Ltd. P'ship, 679 So.2d 1229, 1232 (Fla. 2d
DCA 1996), and the arbitration provision in the note specifically
provides that "[n]othing in this Note shall preclude any party from
seeking equitable relief from a court of competent jurisdiction."
Moreover, because the note specifically provides that "[n]o act to take
or dispose of any collateral securing this Note shall . . . be prohibited
by this arbitration agreement," a judicial foreclosure of the mortgage is
not prohibited by the terms of the note. Thus, the arbitration agreements
in the note and guaranty do not prohibit the Bank's equitable foreclosure
action on the mortgage. Instead, like the provisions in the mortgage, the
arbitration agreements in the note and guaranty permit the Bank to
arbitrate a foreclosure action, but they do not require it. Accordingly,
the trial court properly denied Swan Landing's motion to compel
arbitration of the foreclosure count of the complaint.

  As to the other two counts of the Bank's complaint, however, the result
is different. The counts asserting claims under the note and guaranty are
breach of contract counts, which allege that Swan Landing and Yazdani
have failed to perform their respective obligations under those contracts
by failing to make the required payments. Both counts seek awards of
money damages due to the alleged nonpayment, including amounts for unpaid
principal, interest, and late fees. Thus, both counts are seeking legal
(as opposed to equitable) relief. See, e.g., Pernell v. Southall Realty,
416 U.S. 363, 370, 94 S.Ct. 1723, 40 L.Ed.2d 198 (1974) (holding that
"`where an action is simply for the recovery . . . of a money judgment,
the action is one at law'" (quoting Whitehead v. Shattuck, 138 U.S. 146,
151, 11 S.Ct. 276, 34 L.Ed. 873 (1891))); Cerrito v. Kovitch,
457 So.2d 1021, 1022 (Fla. 1984).

  Both the note and the guaranty require the Bank to arbitrate legal (as
opposed to equitable) claims arising from those contracts. Only equitable
actions are excepted from the otherwise mandatory arbitration
agreements. Because the counts for breach of the note and breach of the
guaranty are legal actions for money damages, they must be arbitrated,
absent waiver, under the plain language of the contracts themselves.
Therefore, the trial court erred by permitting these counts to be
litigated.

  We recognize that this resolution presents a somewhat unusual situation
in which some counts of the Bank's complaint are subject to arbitration
and others are not.
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Nevertheless, this is the result compelled by the language of the
contracts themselves. Cf. Kel Homes, LLC v. Burns, 933 So.2d 699, 704
(Fla. 2d DCA 2006) (rejecting an argument that arbitration of some counts
of a complaint but not others was an "absurd result" because "parties may
enter into any contract they desire, and they are bound by the language
of that contract"). Further, this result is not without precedent. See
id.; see also Woodlake Redevelopment Corp. v. Wood-lake Condo. Ass'n of
Marco Shores, Inc., 671 So.2d 253, 255 (Fla. 2d DCA 1996) (determining
that two counts of a five-count complaint were subject to mandatory
arbitration and "remand[ing] with directions that the court order
arbitration only with respect to Counts IV and V" and that the "remaining
counts of the complaint may go forward"). As these cases-recognize, when
competent parties agree in a valid contract to pursue various available
remedies through differing means, an appellate court will not "second
guess" the reasonableness of that decision.

  Accordingly, we affirm the trial court's order to the extent that it
denied Swan Landing and Yazdani's motion to arbitrate the mortgage
foreclosure count. However, we reverse the order to the extent that it
denied their motion to arbitrate the breach of contract counts under the
note and guaranty. On remand, the trial court shall enter an order
staying litigation in favor of arbitration as to counts II and III of the
Bank's complaint. Count I of the Bank's complaint may go forward in the
trial court.

  Affirmed in part, reversed in part, and remanded with directions.

  CASANUEVA, C.J., Concurs.

  ALTENBERND, J., Concurs with opinion.

[fn1] We have jurisdiction pursuant to Florida Rule of Appellate
Procedure 9.130(a)(3)(C)(iv).


[fn2] This court has noted that this issue can be framed either in terms
of whether there is a valid agreement to arbitrate the disputed matter or
whether the arbitration provision covers the dispute and that the
analysis is essentially the same. See United Vacation Network, Inc. v.
Tahiri, 987 So.2d 244, 245 n. 1 (Fla. 2d DCA 2008).


[fn3] The arbitration agreement of the guaranty is identical to that of
the note, with the exception that it substitutes the word "guaranty" for
the word "note" throughout.


  ALTENBERND, Judge, Concurring.

  I concur in this opinion with two observations. First, even if the
agreements contained a clear and unambiguous provision requiring
mandatory arbitration of a foreclosure action, I am not entirely
convinced that I understand how the parties would accomplish that feat
without returning to the circuit court for a judgment. A foreclosure
action, as regulated by chapter 702 of the Florida Statutes, results in a
standard form judgment. See Fla.R.Civ.P. Form 1.996. That judgment often
forecloses the rights of lienholders who are not signatories to the
promissory note, guarantee, or other contracts between the parties that
may contain arbitration agreements. It also orders the clerk of court to
sell the property. I cannot conceive of a method by which arbitrators can
order a public sale by the clerk that forecloses the rights of third
parties.

  Although we have ordered the trial court to stay litigation in counts
II and III on remand, permitting the court to proceed with the
foreclosure proceeding, it seems to me that the monetary amounts that
must be determined for use in the final judgment of foreclosure are the
same amounts that will be determined in the arbitration. If that is the
case, it would seem that the legal dispute between these parties should
be resolved in arbitration and the matter then confirmed by judgment in
circuit court pursuant to section 684.24, Florida Statutes, in a final
judgment that incorporates the provisions of a foreclosure judgment,
providing due process to any other lienholders. On the other hand, if
there is a junior lienholder who has an interest in the determination of
these amounts, that may add another complication.
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SINGLETON v. GREYMAR ASSOCIATES, 882 So.2d 1004 (Fla. 2004)

Gwendolyn SINGLETON, et vir., Petitioners, v. GREYMAR ASSOCIATES,

Respondent.

No. SC03-936.

Supreme Court of Florida.

September 15, 2004.


  Appeal from the Circuit Court, Seventeenth Judicial Circuit,
Broward County, Thomas M. Lynch, IV, J.
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  William Chennault of Chennault Attorneys and Counsellors at
Law, Fort Lauderdale, FL, for Petitioner.

  Mark Evans Kass, Miami, FL, for Respondent.

  PER CURIAM.

  We have for review Singleton v. Greymar Associates,
840 So.2d 356 (Fla. 4th DCA 2003), which expressly and directly conflicts
with the decision in Stadler v. Cherry Hill Developers, Inc.,
150 So.2d 468 (Fla. 2d DCA 1963). We have jurisdiction. See
art. V, § 3(b)(3), Fla. Const. For the reasons set out below we
approve the decision in Singleton and hold that a dismissal
with prejudice in a mortgage foreclosure action does not
necessarily bar a subsequent foreclosure action on the same
mortgage.

                           PROCEEDINGS TO DATE

  Greymar Associates brought two consecutive foreclosure actions
against Gwendolyn Singleton alleging default on a mortgage and
note between the parties. Singleton v. Greymar Assocs.,
840 So.2d 356, 356 (Fla. 4th DCA 2003). The first action was
predicated on an alleged default that the mortgagors had failed
to make payments due from September 1, 1999 to February 1, 2000.
Id. After the mortgagee, Greymar, failed to appear at a case
management conference, the circuit court dismissed the
foreclosure action with prejudice.[fn1] Id. Subsequently, a
second foreclosure action was brought alleging a default that the
mortgagors had failed to make payments from April 1, 2000,
onward. Id. The circuit court eventually entered a summary
final judgment of foreclosure for the mortgagee in the second
suit, rejecting the defense that the prior dismissal barred
relief in the second action. Id.

  On appeal, the Fourth District affirmed the circuit court's
decision, finding that "[e]ven though an earlier foreclosure
action filed by appellee was dismissed with prejudice, the
application of res judicata does not bar this lawsuit. . . . The
second action involved a new and different breach." Id. To
support its decision, the Fourth District quoted its holding in a
similar previous case, which stated: "`[A] final adjudication in
a foreclosure action
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that also prays for a deficiency judgment on the underlying debt
may, but does not necessarily, bar a subsequent action on the
debt.'" Id. (quoting Capital Bank v. Needle, 596 So.2d 1134,
1138 (Fla. 4th DCA 1992)). Singleton petitioned this Court for
jurisdiction, citing express and direct conflict between the
Fourth District's decision and the Second District's decision in
Stadler v. Cherry Hill Developers, Inc., 150 So.2d 468 (Fla. 2d
DCA 1963).

  Stadler also involved two successive foreclosure actions.
Id. at 469. In the first action, the circuit court dismissed
the complaint with prejudice upon the defendants' motion because
the plaintiffs did not take testimony within the time period
provided by the Rules of Civil Procedure. Id. Thereafter, the
plaintiffs filed a second action alleging that the mortgagor had
again defaulted on the note. Id. at 469-70. ("Their complaint
was essentially identical to that in the first suit except a
default of payment due in August, 1960, rather than the May
default was alleged."). The Second District reversed a judgment
of foreclosure and held that res judicata prohibited the bringing
of the second action. Id. at 472-73. The Second District
discussed the fact that the existence of the acceleration clause
was key to their analysis:

  The essential question is whether the election to
  accelerate put the entire balance, including future
  installments at issue. If it was at issue then the
  second action seeks the same relief under the same
  contract and is predicated on a failure to comply
  with the same requirement. There can be no doubt that
  the accelerated balance was at issue and that the
  prayer of the complaint sought, not one interest
  installment, but the entire amount due. Accordingly,
  it seems clear that the actions are identical.

  . . . .

  The cause of action in both suits being identical,
  the doctrine of res judicata is, as the learned
  chancellor held, applicable.

Id. at 472-73. We have accepted jurisdiction to review the
conflict between the holdings in these cases.

                    RES JUDICATA IN FORECLOSURE CASES

  The Fourth District has consistently taken the position that
res judicata does not prevent mortgagees from foreclosing on a
mortgage in successive foreclosure cases when the alleged dates
of default are different. See Singleton, 840 So.2d at 356;
Capital Bank v. Needle, 596 So.2d at 1138; see also Olympia
Mortgage Corp. v. Pugh, 774 So.2d 863, 867 (Fla. 4th DCA 2000)
("A comparison of the two foreclosure actions reveals that the
facts necessary to establish a default in the first foreclosure
action differ from the facts necessary to establish a default in
the second foreclosure action."); State Street Bank & Trust Co.
v. Badra, 765 So.2d 251, 254 (Fla. 4th DCA 2000) ("The doctrine
of res judicata has no applicability where there was no
adjudication on the merits in the first suit and where the relief
in the second suit was not the same relief sought in the first
suit.").

  In contrast, the Second District's holding in Stadler shows
that it takes a stricter and more technical view of mortgage
acceleration elections. See 150 So.2d at 472 ("While it is
axiomatic that a suit for one installment payment does not
preclude suit for a later installment on a divisible contract,
the scant authority found seems unanimous in the view that an
election to accelerate puts all future installment payments in
issue and forecloses successive suits.").

  We agree with the position of the Fourth District that when a
second and separate action for foreclosure is sought
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for a default that involves a separate period of default from the
one alleged in the first action, the case is not necessarily
barred by res judicata. See Capital Bank, 596 So.2d at 1138
("[W]e do not believe that dismissal of the foreclosure action in
this case barred the subsequent action on the balance due on the
note."). In Capital Bank, after reviewing the case law on the
issue, the court concluded:

  Our reading of the case law set out above leads us to
  conclude that a final adjudication in a foreclosure
  action that also prays for a deficiency judgment on
  the underlying debt may, but does not necessarily,
  bar a subsequent action on the debt. For instance, if
  the plaintiff in a foreclosure action goes to trial
  and loses on the merits, we do not believe such
  plaintiff would be barred from filing a subsequent
  foreclosure action based upon a subsequent default.
  The adjudication merely bars a second action
  relitigating the same alleged default. A dismissal
  with prejudice of the foreclosure action is
  tantamount to a judgment against the mortgagee. That
  judgment means that the mortgagee is not entitled to
  foreclose the mortgage. Such a ruling moots any
  prayer for a deficiency, since a necessary predicate
  for a deficiency is an adjudication of foreclosure.
  There was no separate count in the Capital Bank
  complaint seeking a separate recovery on the
  promissory note alone.

  Accordingly, we do not believe the dismissal of the
  foreclosure action in this case barred the subsequent
  action on the balance due on the note.

Id. at 1134; see also Frumkes v. Mortgage Guarantee Corp.,
173 So.2d 738, 740-41 (Fla. 3d DCA 1965) ("Denial of an
application for deficiency decree for jurisdictional reasons as
distinguished from equitable grounds is not res judicata so as to
bar an action thereon at law.")

  While it is true that a foreclosure action and an acceleration
of the balance due based upon the same default may bar a
subsequent action on that default, an acceleration and
foreclosure predicated upon subsequent and different defaults
present a separate and distinct issue. See Olympia Mortgage
Corp., 774 So.2d at 866 ("We disagree that the election to
accelerate placed future installments at issue."); see also
Greene v. Boyette, 587 So.2d 629, 630 (Fla. 1st DCA 1991)
(holding that a mortgagee can successfully recover twice on one
mortgage for multiple periods of default because the payments
were different "installments"). For example, a mortgagor may
prevail in a foreclosure action by demonstrating that she was not
in default on the payments alleged to be in default, or that the
mortgagee had waived reliance on the defaults. In those
instances, the mortgagor and mortgagee are simply placed back in
the same contractual relationship with the same continuing
obligations. Hence, an adjudication denying acceleration and
foreclosure under those circumstances should not bar a subsequent
action a year later if the mortgagor ignores her obligations on
the mortgage and a valid default can be proven.

  This seeming variance from the traditional law of res judicata
rests upon a recognition of the unique nature of the mortgage
obligation and the continuing obligations of the parties in that
relationship. For example, we can envision many instances in
which the application of the Stadler decision would result in
unjust enrichment or other inequitable results. If res judicata
prevented a mortgagee from acting on a subsequent default even
after an earlier claimed default could not be established, the
mortgagor would have no incentive to make future timely payments
on the note. The adjudication of the earlier default would
essentially insulate her
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from future foreclosure actions on the note — merely because she
prevailed in the first action. Clearly, justice would not be
served if the mortgagee was barred from challenging the
subsequent default payment solely because he failed to prove the
earlier alleged default.

  We must also remember that foreclosure is an equitable remedy
and there may be some tension between a court's authority to
adjudicate the equities and the legal doctrine of res judicata.
The ends of justice require that the doctrine of res judicata not
be applied so strictly so as to prevent mortgagees from being
able to challenge multiple defaults on a mortgage. See deCancino
v. Eastern Airlines, Inc., 283 So.2d 97, 98 (Fla. 1973) ("[T]he
doctrine [of res judicata] will not be invoked where it will work
an injustice. . . ."). We can find no valid basis for barring
mortgagees from challenging subsequent defaults on a mortgage and
note solely because they did not prevail in a previous attempted
foreclosure based upon a separate alleged default.

                               CONCLUSION

  We conclude that the doctrine of res judicata does not
necessarily bar successive foreclosure suits, regardless of
whether or not the mortgagee sought to accelerate payments on the
note in the first suit. In this case the subsequent and separate
alleged default created a new and independent right in the
mortgagee to accelerate payment on the note in a subsequent
foreclosure action. Thus, we approve the Fourth District's
decision in Singleton, and disapprove of the Second District's
holding in Stadler.

  It is so ordered.

  PARIENTE, C.J., and WELLS, ANSTEAD, LEWIS, QUINCE, CANTERO, and
BELL, JJ., concur.

[fn1] The petitioners' brief relates that the circuit court
dismissed the first action due to the respondent's failure to
appear at the case management conference. Additionally, the
petitioners' brief states that both foreclosure actions sought to
accelerate the entire indebtedness against the petitioners. The
respondent does not challenge these assertions.
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SMILEY v. MANUFACTURED HOUSING, 679 So.2d 1229 (Fla.App. 2 Dist. 1996)

CLIFFORD E. SMILEY AND JAMES E. DOANE, CO-TRUSTEES, APPELLANTS, v.

MANUFACTURED HOUSING ASSOCIATES III LIMITED PARTNERSHIP, A FLORIDA LIMITED

PARTNERSHIP, BARNETT BANK OF SOUTH FLORIDA, N.A., AND WILLIAM CRAIG VOIGHT,

APPELLEES.

MANUFACTURED HOUSING ASSOCIATES III LIMITED PARTNERSHIP, A FLORIDA LIMITED

PARTNERSHIP, APPELLEE/CROSS-APPELLANT, v. CLIFFORD E. SMILEY AND JAMES E.

DOANE, CO-TRUSTEES, APPELLANTS/CROSS-APPELLEES.

No. 95-00840.

District Court of Appeal of Florida, Second District.

August 30, 1996.

Rehearing Denied September 25, 1996.
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  Appeal from the Circuit Court, Collier County, Ted H. Brousseau, J.

  James A. Bonaquist, Jr. of Monaco, Cardillo & Keith, P.A.,
Naples, for Appellants/Cross-Appellees.

  Robert G. Menzies of Roetzel & Andress, L.P.A., Naples, for
Appellee/Cross-Appellant.

  FULMER, Judge.

  This case involves a purchase money note and first mortgage
encumbering a section of real property in Collier County,
Florida. The Appellee/Cross-Appellant, Manufactured Housing
Associates III Limited Partnership (MHA), executed and delivered
the note and mortgage to the Appellants/Cross-Appellees, Clifford
W. Smiley and James E. Doane, Co-Trustees (Trustees), in
connection with the purchase of the encumbered property. A
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dispute arose when the Trustees refused MHA's demand for a
partial release of the property from the lien of the mortgage.
MHA filed suit against the Trustees claiming damages for breach
of the partial release provision of the mortgage and seeking
specific performance. The Trustees filed suit against MHA to
foreclose the note and mortgage based on MHA's failure to pay the
balance due. Both parties appeal the final judgment entered after
a nonjury trial on their consolidated claims. We reverse in part
and affirm in part.

  We set forth only those facts in the underlying litigation that
are relevant to our decision. The note was to be repaid by MHA in
three scheduled payments together with accrued interest at the
rate of 8.5 percent per annum. The note also specified a default
rate not to exceed 18 percent per annum. The first payment of
principal and accrued interest was timely made. However, shortly
before the second payment was due, the dispute arose regarding
the partial release demand, as a result of which no further
payments were made. The release clause in the mortgage deed
provided, in pertinent part, that, in order for any partial
release to be obtained, "[t]he balance due under this Mortgage
shall never be more than seventy-five (75%) percent of the value
of the land remaining subject to this Mortgage and the per acre
release price of the land shall be determined as follows." The
mortgage then assigned per acre release prices for four described
areas of the encumbered property. For example, a portion of the
property fronting on State Road # 951 was assigned a release
price of $25,000 per acre.

  The dispute centered on the proper application of the 75
percent provision of the release clause (referred to by the
parties as the 75 percent rule). Specifically, the parties
disagreed on the definition of "balance due under the Mortgage,"
and on how to determine the "value of the land remaining subject
to the Mortgage." In its partial release demand, MHA included a
calculation which purported to demonstrate how its demand would
satisfy the 75 percent rule and leave property with a value
adequate to secure the Trustees' interest as required by the
mortgage. The Trustees did not honor the demand because they
believed the calculation failed to conform to the 75 percent rule
in at least two respects: (1) the calculation did not include any
accrued interest in the computation of balance due under the
mortgage; and (2) MHA used the per acre release prices described
in the mortgage to determine the "value of the land remaining
subject to the mortgage" instead of determining that value
through appraisal. The Trustees proposed that the release be
placed in escrow with MHA's lender pending an appraisal to be
obtained at the Trustees' own expense. MHA refused the request
for the appraisal, failed to make any further payments on the
note and filed suit against the Trustees, seeking specific
performance and claiming damages for breach of the partial
release clause of the mortgage. The Trustees filed suit to
foreclose the note and mortgage.

  First, we address the trial court's rulings as to MHA's claims
against the Trustees. In its final judgment, the trial court
properly ruled that "balance due under the Mortgage" shall be
construed to include both the principal amount due plus accrued
interest, and that the "value of the land remaining subject to
the Mortgage" must be determined by appraisal, not by the per
acre release prices set forth in the mortgage. Notwithstanding
these rulings, the trial court found that the Trustees breached
the covenant relating to partial releases because MHA was
entitled to a "release of land having release prices totalling
$1,250,000, i.e., $1,250,000 prior principal payments MHA made
under the Mortgage."[fn1]

  Neither the evidence presented at trial nor the trial court's
findings support a conclusion that the Trustees breached the partial
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release covenant. The demand for partial release that MHA
submitted to the Trustees did not comply with the terms and
conditions of the partial release covenant. MHA did not include
accrued interest in its calculation of the balance due under the
mortgage and MHA improperly valued the land remaining subject to
the mortgage by using the per acre release prices in the mortgage
instead of an appraisal. Because the demand for partial release
did not conform to the terms of the mortgage, the trustees were
under no obligation to execute the release as requested by MHA.
Therefore, we reverse the trial court's ruling that the Trustees
breached the partial release covenant. As a result of the
reversal on this point, the trial court's rulings on MHA's claim
for specific performance, damages and attorney's fees are also
reversed.

  We turn now to the rulings pertaining to the foreclosure
action. The parties stipulated that MHA had failed to make the
payment of principal and interest due December 16, 1990, or any
payment thereafter. "Failure to pay goes to the heart of the
agreement between the mortgagor and mortgagee, and is not a mere
technical breach." Pezzimenti v. Cirou, 466 So.2d 274 (Fla. 2d
DCA 1985). The trial court properly determined that the
"covenants of the subject note and mortgage relating to the
payment of money are independent from those covenants relating to
partial releases," and correctly ruled that the Trustees were
entitled to foreclosure based on MHA's breach of the covenants of
the note relating to the payment of money. Consequently, we
affirm the trial court ruling that the Trustees are entitled to a
judgment of foreclosure. However, we reverse the trial court's
denial of the Trustees' claim for the default rate of interest.

  From our review of the record, it appears that the trial court
considered the application of the default rate of interest to be
a matter of discretion. MHA argues on appeal that we should
uphold the trial court's refusal to enforce the default rate
provision as an equitable remedy because the Trustees failed to
grant the partial release. We recognize that mortgage foreclosure
is an equitable remedy. See Pezzimenti, 466 So.2d at 276.
However, in determining whether to grant equitable relief, the
trial court cannot look solely to the result but must apply rules
which confer some degree of predictability on the decision-making
process. Only under certain clearly defined circumstances, none
of which are present in this case, may a court of equity refuse
to foreclose a mortgage. David v. Sun Fed. Sav. & Loan Ass'n,
461 So.2d 93 (Fla. 1984). Furthermore, in determining whether to
grant the equitable relief of foreclosure, the trial court is not
at liberty to modify terms of the note and mortgage that are
unambiguous and undisputed. Dickerson Florida, Inc. v. McPeek,
651 So.2d 186 (Fla. 4th DCA 1995). In this case, the note
provided for an original interest rate of 8.5 percent per annum
and a default rate not to exceed 18 percent per annum that would
apply "if default be made in the payment of any of the sums or
interest mentioned herein or in said mortgage or in the
performance of any of the agreements contained herein or in said
mortgage." Given the facts of this case, we hold that, even if
the Trustees had breached the independent covenant pertaining to
partial releases, the trial court was without authority to modify
the terms of the note and mortgage by failing to give effect to
the default rate provision.

  In accordance with this opinion, those portions of the final
judgment pertaining to the Trustee's foreclosure claim in case
no. 910843-CA-01 are affirmed, with the exception of the trial
court's denial of the default rate of interest, which is
reversed. Those portions of the final judgment that grant MHA's
claim for specific performance, damages and attorney's fees are
reversed and the trial court is directed to enter judgment in
favor of the Trustees in case no. 90-3997-CA-01.

  Affirmed in part and reversed in part with directions.

  SCHOONOVER, A.C.J., and WHATLEY, J., concur.

[fn1] In its ruling partially granting MHA's claim for specific
performance, the trial court found that MHA was entitled to a
partial release of property in an amount that was greater than
both the actual demand that MHA submitted to the Trustees as well
as the trial court's oral pronouncement at the conclusion of the
trial. This ruling was apparently based on post-trial
correspondence between counsel and the trial court. Because we
reverse the trial court's rulings pertaining to the partial
release dispute, we need not address the point on appeal directed
to this issue.
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BANKS, ET AL., v. SHAW, ET AL., 144 Fla. 550 (1940)

198 So. 341

BERNICE HIGGS BANKS, et al., v. ALFRED SHAW, et al.,

Supreme Court of Florida.

Division A

Opinion Filed October 8, 1940

Rehearing Denied November 19, 1940


  An Appeal from the Circuit Court for Palm Beach County, C.E.
Chillingworth, Judge.

  Homer T. Amis, for Appellants;

  E.M. Baynes, Attorney for Alfred Shaw and Beatrice Shaw, his
wife, and Dorothy Manning and Ray Manning, her husband, and
Paul W. Potter, Attorney for City of West Palm Beach, Florida,
and J.R. Gardner, Clerk, Appellees.

  BUFORD, J.

  Appeal is from decree cancelling a tax deed and a subsequent
deed based on the tax deed and denying further relief.

  It appears from the pleadings that Shaw purchased or traded
for certain municipal tax sale certificates and paid up
subsequent municipal taxes, all of which was accomplished
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for a sum equal to only a small fractional part of the face of
the certificate and subsequent taxes. Shaw applied for tax
deed. Deed was issued but was invalid because of inadequate
advertisement of application.

  Decree held the tax deed and subsequent conveyance void.

  The bill of complaint shows that plaintiffs are the owners of
the property involved. That they, prior to suit, offered to pay
Shaw all he paid for the certificates and subsequent taxes with
interest from date of payment to date of offer to redeem the
certificates prior to suit and offered to deposit the required
amount to make such payment in the registry of the court to be
paid to Shaw on cancellation or transfer of the certificates to
plaintiffs.

  Amendment to the bill of complaint was filed, praying that,
"J.R. Gardner as Clerk of the City of West Palm Beach, Florida,
and the City of West Palm Beach, Florida, a municipal
corporation, be added as parties defendant to this cause, and
that said defendants may be required to make full, true and
direct answer to the bill of complaint and this amendment to
bill of complaint, but not under oath, answer under oath being
hereby expressly waived; that all of the defendants may be
required to make full, true and direct answer to this amendment
to the bill of complaint, but not under oath, answer under oath
being hereby expressly waived; that by decree of this court it
may be declared and adjudged that upon the plaintiffs paying
into the registry of the court said sum or sums that the court
may decree to be due on account of the lien of the tax
certificate held by them, that the defendants have no valid
right, title, interest, claim or demand of any sort or nature
recognizable by this court as against the plaintiffs, or their
heirs, executors, administrators or assigns in or to their
property and premises involved in this suit as described in the
bill of
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complaint and claimed by the plaintiffs or in any portion or
parcel thereto; that the court enter a temporary injunction
enjoining and restraining the defendants, J.R. Gardner, as
Clerk of the City of West Palm Beach, Florida, and the City of
West Palm Beach, Florida, a municipal corporation, from issuing
a tax deed to said defendant, Alfred Shaw, and that at final
hearing said injunction be made permanent and that said
injunction restrain said defendants from issuing a tax deed to
any one based upon the notice of application for tax deed
described above; that by decree of this court the amount of
monies due to the defendants be determined and upon the payment
by the plaintiffs of said monies into the registry of the
court, that by decree of the court it may be declared and
adjudged that said tax sale certificate be cancelled and set
aside."

  This amendment was after the Court had held the tax deed void
and the defendant had made application for a new tax deed.

  There was a motion to strike the amendment and motion to
dismiss the amendment.

  Temporary restraining order was denied.

  Motion to strike the amendment to the original bill was
sustained and the amendment was stricken. Thereafter, a
stipulation was filed as follows:

  "IT IS HEREBY AGREED between the attorney for the plaintiff
and the attorney for the defendant, that Alfred Shaw paid for
the tax certificates the sum of $174.87 in cash, but that the
face amount of said certificates and assessment liens was
$477.70. Alfred Shaw owned a part of a judgment against the
City of West Palm Beach, Florida, for which he paid 13 cents on
the dollar. Under the resolution of the City of West Palm
Beach, Florida, Alfred Shaw took a credit upon his judgment for
the sum of $211.98 for the assessment liens, and the sum of
$136.10 being for a part of
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the tax certificates and the balance of $129.62 in cash being
the face amount of the tax certificates. Under the then
existing resolution of the City of West Palm Beach, Florida,
any person could buy a bond credit or a part of this judgment
for the sum of 13 cents on the dollar for which the City would
accept at the face value for tax certificates prior to 1932,
and assessment liens. At the time these tax certificates were
sold to Alfred Shaw, the City mailed to the record owners of
this property a notice that the said tax certificates and
assessment liens were going to be sold, and after this notice
had been mailed for two weeks, then Alfred Shaw was sold the
certificates and assessment liens. The judgment against the
City was a subsisting valid judgment recognized by the City of
West Palm Beach, Florida. The defendants admit that the tax
deed referred to in the original complaint was void for the
reason that it was not advertised for a sufficient time, and
further admit that the deed from Shaw to Manning was void by
reason of the fact of the Shaw deed being void.

  "It is further admitted that the plaintiffs tendered to the
defendants the amount of cash expended by the defendants
together with interest to the date of the tender, which tender
was refused.

  "By the above stipulated facts it is agreed between the
attorneys hereto that the main question is whether the
plaintiffs can by this procedure in equity require or obtain an
order from the court so as to require the defendant to accept
and receive only the amount of cash which he expended for the
tax certificates and assessments, plus interest to date, or can
the defendant, after this case has been filed and service
perfected upon the defendant, proceed to obtain a valid tax
deed from the City of Vest Palm Beach, as required by law, or
must the plaintiffs, when the tax deed is applied for, be
required to pay the full amount of the face
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value of the tax certificates and assessments. It is agreed
that the plaintiffs are negroes.

  "It is further stipulated that the defendants have obtained
from the City of West Palm Beach, Florida, since the filing of
this suit, a second tax deed to the property involved.

  "It is further agreed and stipulated that the property is
worth over $500.00."

  Subsequent thereto final decree was entered. By stipulation
the final decree was amended so as to order and decree "that
all other relief prayed for in this cause be and the same is
hereby denied with prejudice."

  The stipulation above quoted presents the question to be
determined, viz.: Were the complainants entitled to have a
decree canceling the municipal tax certificates and subsequent
taxes paid by the defendant upon the payment by the plaintiffs
into court for the use of the defendant of an amount of money
equal to the amount paid by the defendant for the certificates
and subsequent taxes with interest thereon from date of
payment?

  It is too well settled to now be questioned, that the owner
may redeem from tax sale certificates and subsequent taxes paid
at any time before issuance of valid tax deed. See Hightower v.
Hogan, 69 Fla. 86, 68 So. 669; Section 770 R. G. S., 985 C. G.
L.; Fountain v. State, 94 Fla. 746, 114 So. 511; McNee v.
Wall, 13 F. Supp. 329.

  In the instant case the suit was brought to cancel a tax deed
so that the plaintiffs might assert their right under the tax
certificate. The tax deed was cancelled and thereupon they
amended their bill alleging that the holder of the tax
certificates were advertising same for sale and asked for the
sale to be enjoined and the certificates to be cancelled upon
the payment of the amount which he had paid for the
certificates and subsequent taxes.
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  In the case of Lang, et ux., v. Quaker Realty Corporation.
131 Fla. 179, 179 So. 144, we said:

  "It was well settled that the holder of the tax certificate
bought from and assigned by the proper official becomes vested
with the ownership of and the right to foreclose the lien
evidenced by the certificate for the face amount of the
certificate in cases where the provisions of Chapter 14572,
Acts of 1929, applied. But in this case the complainant must
rest its right to foreclosure of its lien upon the inherent
jurisdiction of courts of chancery to foreclose liens. See
State ex rel Dofnus Corp. v. Lehman, et al, 100 Fla. 1401,
131 So. 333. In such cases, absent statutory provisions to the
contrary and absent contract creating the lien, the complainant
is limited to that which equity will require. In equity and
good conscience the complainant is entitled to recover no more
than a sum equal to the sum paid or the certificates with
interest thereon from the date of the expenditure."

  Applying the rule there stated to the instant case we say
that in equity and good conscience the plaintiff is entitled to
redeem the certificates and to have the lien which is vested in
the defendant by reason of the purchase of the certificates and
to payment of subsequent taxes, cancelled upon the payment by
the plaintiff to the defendant of an amount equal to the amount
which the defendant actually paid for the certificates and the
subsequent taxes together with interest from date of payment to
date of the decree.

  Equity is not concerned with the identity of the plaintiff,
nor of the defendant. It is the purpose of equity to do justice
between the parties, regardless of the order in which they may
appear on the court docket.

  If in a suit to foreclose a tax sales certificate by the
holder thereof by assignment he may not require for redemption
the payment of more than the certificate cost him
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with interest, it is because the owner should in equity and
good conscience not be required to pay more than that amount
for redemption.

  In Hyland v. Rodney, et al., 142 Fla. 319, 195 So. 574, the
complainant in the court below was a property owner and brought
suit to enjoin the issuance of a tax deed, application for
which was made on a municipal tax certificate. In the bill of
complaint the owner proffered to pay only the amount paid for
the certificate with interest thereon. In that case we said:

  "It, therefore, follows that while Rodney could only require
the owner, Hyland, to reimburse him for the amount paid for
certificate No. 1373 with the interest provided by statute on
that amount to redeem that certificate, see Lang v. Quaker
Realty Corp., 131 Fla. 179, 179 So. 144, he is entitled also
to be reimbursed to the extent of the amount which he paid to
the taxing authorities for taxes levied and assessed subsequent
to the assessment on which certificate No. 1373 was based.

  "The complainant in the court below sought an injunction
prohibiting the issuance of a tax deed upon condition that she
only pay the amount which the certificate holder paid for the
certificate No. 1373 with interest thereon and she did not
offer to pay or to repay or reimburse Rodney to the extent of
the amount which he had paid to clear the lands of tax liens
created by the levies and assessments subsequent to the
assessment upon which the certificates, supra, was issued. This
she must do before equity will enjoin the issuance of the tax
deed."

  The inferential holding here is that if the complainant had
proffered to reimburse Rodney to the extent of the amount paid
for the certificate and also to the extent of the amount which
he had paid to clear the lands of tax lien
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created by levies and assessments subsequent to the assessment
upon which the certificate was issued, that she would have
thereby complied with the requirements of equity and would have
been entitled to the relief sought. For the reasons stated, the
decree is reversed and the cause remanded for further
proceedings not inconsistent with the views herein expressed.

  It is so ordered.

  TERRELL, C. J., and THOMAS, J., concur.

  CHAPMAN, J., concurs in opinion and judgment.

  Justices WHITFIELD and BROWN not participating as authorized
by Section 4687, Compiled General Laws of 1927, and Rule 21-A
of the Rules of this Court.
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ATLANTIC NAT. BANK v. SIMPSON, 136 Fla. 809 (1939)

188 So. 636

THE ATLANTIC NATIONAL BANK OF JACKSONVILLE v. CLYDE H. SIMPSON, as Tax

Collector, and A.H. ST. JOHN, as Tax Assessor, of Duval County.

Supreme Court of Florida.

Opinion Filed August 2, 1938.

On Rehearing March 21, 1939.

Page 810

  An appeal from the Circuit Court for Duval County, DeWitt T.
Gray, Judge.

  E.J. L'Engle, J.W. Shands, Edward W. Lane, Jr., and E.
McCarthy, Jr., for Appellant;

  George Couper Gibbs, Attorney General, and W.P. Allen and
Lawrence A. Truett, Assistant Attorneys General, for Appellees.

  BUFORD, J.

  The appeal brings for review order dismissing second amended
bill of complaint seeking to enjoin the collection of taxes
levied and assessed against appellant as agent for its
non-resident stockholders.

  Appellant presents three questions for our consideration, as
follows:

  "I. Does an assessment in solido against a national bank,
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`as agent for its non-resident stockholders,' presumably for
shares of the bank's stock owned by non-residents, without
showing the names or the number of such stockholders or the
number of shares so assessed, or the value per share, amount to
an assessment against the national bank itself, in violation of
federal law?"

  "II. Does the intangible tax Act of 1931 (Ch. 15789 impose a
tax upon the shares of national banks owned by non-residents?"

  "III. Is an assessment valid when made in solido against a
national bank `as agent for its non-resident stockholders,' which
shows only the assessed valuation in solido and the total tax,
but does not show the names of such non-resident stockholders or
their number or the kind, description or quantity of the property
assessed or its value per unit?"

  The tax was assessed on the rolls for 1934 as follows:

  "Atlantic National Bank of Jacksonville as agent for its
non-resident stockholders, Jax. Fla. (Class A valuation) $264,355
(total tax) $528.71."

  It was assessed on the rolls of 1935 as follows:

  "Atlantic National Bank of Jacksonville, for its non-resident
stockholders (Class A valuation) $290,780 (taxed at 2 mills)
$581.56, (aggregate taxes) $581.56."

  It was assessed on the rolls of 1936 as follows:

  "Atlantic National Bank of Jacksonville for its non-resident
stockholders (Class A valuation) $286,990 (total taxes) $573.98."

  It was assessed on the rolls of 1937 as follows:

  "Atlantic National Bank of Jacksonville as agent for its
non-resident stockholders (Class A valuation) $329,080 (total
taxes) $658.16."

  It is averred that the assessments are void on the following
grounds:
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  "1. The plaintiff, being a national bank, is not subject to
said tax or any State tax on or for any personal property owned
by it in its own right.

  "2. There is no law of the State of Florida which authorizes
the assessment of shares of stock of a national bank owned by
non-residents of the State of Florida in the name of said bank as
agent or otherwise.

  "3. Plaintiff has duly returned for taxation and has been
assessed, and has paid taxes, for each of the years 1934, 1935,
1936 and 1937, for and on account of any and all personal
property, tangible and intangible, of which the plaintiff had
control, management or custody, either as executor,
administrator, receiver or other fiduciary on January 1 of the
years 1934, 1935, 1936 and 1937.

  "4. Each of said assessments fails to show the name or address
of the taxpayer or of the owner or holder of the stock or shares
or other property thereby assessed or attempted to be assessed;
and plaintiff did not and does not know to how many or to what
stockholders said assessments refer, or whether or not such
unidentified stockholders or any of them are actually residents
or non-residents.

  "5. Each of the said assessments fails to show the amount of
the valuation for tax purposes of the intangible personal
property thereby assessed or attempted to be assessed on said
roll to or against the respective owners or taxpayers.

  "6. Each of said assessments so made or attempted to be made is
not made in the county in which the taxpayer or taxpayers reside
or have his or their usual domicile or in the county where any
such taxpayer or taxpayers or any of them at any of the times
mentioned in this bill of complaint resided or had his or their
usual domicile.

  "7. The plaintiff is not and was not the person or body
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corporate who owned or held any such property so assessed or
attempted to be assessed.

  "8. The property so assessed or attempted to be assessed is not
included in the valuation of the personal property of either or
any of the persons or bodies corporate by whom such property was
owned or held.

  "9. The plaintiff is not and has never been authorized to
return for taxation in the name or on behalf of plaintiff's
stockholders, resident or non-resident, or in its own name or on
its own behalf, any shares of plaintiff's own capital stock owned
or held by residents or non-residents of the State of Florida or
of the County of Duval, and did not and has not returned any such
shares for taxation for either of the years 1934, 1935, 1936 or
1937.

  "10. Numerous shares of plaintiff's capital stock which were
held and owned by non-residents of the State of Florida on
January 1 of the years 1934, 1935, 1936 and 1937, respectively,
have subsequently been sold and disposed of by such
non-residents, and have been purchased and acquired by other and
different persons; and, so it is, and the plaintiff avers the
fact to be, that in such cases there is no means whereby
plaintiff could reimburse itself or collect the amount of the
intangible tax upon such shares from the persons who were the
owners or holders thereof on the dates as of which intangible
property was subject to Florida intangible taxes for any of the
years 1934, 1935, 1936 or 1937. And plaintiff is without power or
authority of law to pay such taxes out of its own assets or to
charge the same as an expense of its business.

  "11. The assessments in question do not give the names of the
non-resident stockholders or the number of the bank shares owned
by them, or any of them, or the assessed value placed upon the
shares of such stockholders by the defendant Tax Assessor; and
the plaintiff bank is therefore
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without means of knowing or determining and does not know from
said assessments the names of its stockholders claimed by said
Tax Assessor to be non-residents of Florida or non-residents of
Duval County, Florida, in respect to whose shares of stock said
assessments were or may have been made respectively, or the
number of their shares of stock, or the value placed thereon, and
no provision is made by law for the payment of such tax by
plaintiff out of its own assets, and no means are provided by law
or exist whereby said assessments may be apportioned by the
plaintiff among the persons whose shares of stock or other
property are sought to be assessed, and no means exist of
collecting the same."

  It is averred:

  "Each of said intangible tax rolls for 1934, 1935, 1936 and
1937, respectively, when completed by the said Tax Assessor was
thereafter duly delivered to the defendant Tax Collector of Duval
County, Florida, and each of said completed tax rolls with the
assessments appearing thereon as hereinabove described is now in
possession of said Clyde H. Simpson as Tax Collector aforesaid,
as a public record of Duval County, Florida; and a copy of each
of said intangible tax rolls was retained by, and is now in the
possession of said defendant A.H. St. John, as Tax Assessor
aforesaid.

  "And so it is, that each of the assessments hereinabove
described is a matter of public record, and constitutes a cloud
upon the title to numerous properties which are owned by the
plaintiff in its own right, including, among others, the property
owned by the plaintiff and occupied and used as plaintiff's
banking house, and particularly described as follows:

  "All of Lot Two (2), Except the East Fifty (50') feet, of Block
Thirty-seven (37), Hart's Map of and situated in Jacksonville,
Duval County, Florida.
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  "Upon occasion when abstracts of title have been issued by the
persons in Duval County, Florida, who are engaged in the business
of issuing abstracts of title, the aforesaid items on the said
intangible tax rolls have been entered and made to appear in such
abstracts as liens against the properties held by the plaintiff.

  "VII. The defendant A.S. St. John, as Tax Assessor aforesaid,
is now preparing the 1938 intangible personal property tax roll,
and unless enjoined and restrained from so doing, will make an
assessment or entry upon such 1938 roll in substantially the same
form as has been made upon the intangible personal property tax
rolls for the preceding years, and will assess or attempt to
assess upon said roll to and in the name of the plaintiff The
Atlantic National Bank of Jacksonville, as agent for its
non-resident stockholders, certain intangible property, which
will not be described on said roll, as it has not been described
on the rolls for the preceding years, and will enter a certain
valuation therefor and extend the tax thereon at the statutory
rate, all as has been done upon the intangible personal property
tax rolls for the preceding years."

  In the case of Harjim, Inc., et al., v. Owens, Tax Assessor, 64
Fed. (2nd Series) 306, it was held:

  "Further, it is well established that, where there is an
adequate remedy at law, federal equity jurisdiction, to strike
down or restrain the collection of state taxes, may not be
invoked. Henrietta Mills v. Rutherford County, 281 U.S. 121,
50 S. Ct. 270, 74 L. Ed. 737; Matthews v. Rodgers, 284 U.S. 521,
52 S. Ct. 217, 219, 76 L. Ed. 447. The Fourteenth Amendment operates
vigorously to guarantee to all persons equal protection of the
laws, and to prevent actions under color of state statutes which
are discriminatory or a denial of due process, and federal equity
courts may be appropriately resorted to for relief against such
oppressive
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acts, Constantin v. Smith (D.C.) 57 F.2d 227; Sterling v.
Constantin, 287 U.S. 378, 53 S. Ct. 190, 77 L. Ed. 375 but, where
tax collections are concerned, such resort may be had only in the
clearest case of deliberate and intentional discrimination and
not then where there is available to plaintiffs an adequate
remedy at law.

  "Neither in their bill nor in their proof did plaintiffs make
such a showing as entitles them to invoke federal equity
jurisdiction. They sue for complete release from the payment of
what they allege to be illegal taxes. They do indeed, in an
apparent effort to comply with the Florida Constitution and
statutes which require as a condition to equitable relief from
illegal or unjust taxes that plaintiffs pay all taxes legally due
(West Virginia Hotel Corporation v. Foster, 101 Fla. 1147,
132 So. 842, 846; Folsom v. Bank, 97 Fla. 426, 120 So. 317; Florida
Growers, Inc., v. City of Stuart ] Fla.[ 141 So. 735), offer to
pay such as may be found to be due, but they couple this offer
with the positive affirmation that such determination is
impossible, because the tax rolls are void, and they sue for a
judgment so declaring and relieving them and their properties
from the payment of any taxes for those years. The effect of
these allegations is to assert that there are no taxes due by
them, that the assessments are illegal and void ab initio, and
that if taxes are collected the tax collector would, in an action
for monies had and received, be compelled to pay them back. In
such a case, their remedy at law to pay their taxes and sue to
recover them back being, under the decisions of the Florida
courts, complete and adequate, Seaboard Air Line R. Co. v. Allen,
82 Fla. 191, 89 So. 555, 557, federal equity jurisdiction may not
be invoked."

  Appellee relies on the opinion and judgment in that case to
sustain the ground of its demurrer that complainant has a plain,
complete and adequate remedy at law.
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  While it is true that appellant may have a remedy at law, if
any remedy it had, we do not deem it to be such a plain, complete
and adequate remedy as to preclude equity from taking
jurisdiction.

  The rule followed in the case of Harjim, Inc., v. Owens, supra,
in the Federal Court, has been somewhat modified by our
decisions. The rule established in this jurisdiction is:

  "Equity will not take jurisdiction, where the remedy at law is
full, adequate and complete; but where the remedy at relief is
doubtful, and a more ample and appropriate remedy law is not
full, complete and adequate, or where complete may be thereby
afforded, equity will take cognizance, and give relief, if it can
be done in accordance with recognized principles of chancery
jurisdiction."

  See McNabb v. Tampa & St. Petersburg Land Co., 79 Fla. 149,
83 So. 90; and to like effect, see Pepper v. Beville, 100 Fla. 97,
129 So. 334; Hillsborough County v. Dickenson, 125 Fla. 181,
169 So. 734; Milton, Jr., et al., v. Marianna, 107 Fla. 251,
144 So. 400; City of St. Petersburg v. United Mutual Life Insurance
Co., 120 Fla. 307, 162 So. 871. In the latter case we said:

  "Courts are created to do justice and equity between litigants.
An aggrieved party resorting to the courts to settle his
controversy has a right to select the forum through which he can
secure full, adequate, and complete relief. He is not required to
invoke the aid of a forum that will give an inadequate remedy and
at the same time afford his adversary the best means to `back and
fill' and in every other way halt the progress and effect of the
remedy."

  We hold that in cases of this sort the complainant may have
relief if it be that relief is available at all in a court of
equity. It will be observed that the property assessed is that
sort of property defined in Sec. 1041 (3) C.G.L. Permanent
Supplement, having been enacted in
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Chapter 15789, Acts of 1931. Section 12 of the 1931 Act, supra, which is
brought forward as Section 1041 (11) C.G.L. Permanent Supplement,
provides as follows:

  "Annual tax levy on intangible personal property. — There is
hereby annually levied and assessed on all Class A intangible
personal property to be apportioned to the State for state
purposes, a tax of two mills on the dollar of the taxable value
of such Class A intangible personal property, to be assessed and
collected as other taxes are assessed and collected for State
purposes, and to be paid into the general revenue fund of the
State of Florida." as to Cass A intangible personal property.

  So the statute constitutes a levy by the legislature of the
assessment of 2 mills on all Class A property.

  This statute must be read in pari materia with Sec. 548 title
12 U.S.C.A. Sub-section 2 of Section 548, supra, is as follows:

  "The shares of any national banking association owned by
non-residents of any State, shall be taxed by the taxing district
or by the State where the association is located and not
elsewhere; and such association shall make return of such shares
and pay the tax thereon as agent of such non-resident
shareholders."

  When read together the two statutes provide that a levy is made
of a tax of 2 mills on the dollar on the taxable value of Class
A intangible personal property and that the same is to be
assessed and collected as other taxes are assessed and collected
and that shares of any national banking association owned by
non-residents of Florida shall be taxed by the taxing district or
by the State where the association is located and that such
association shall make return of such shares and pay the tax
thereon as agent of such non-resident shareholders.

  The bill of complaint shows that the Tax Assessor of
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Duval County transmitted to the appellant at each taxing period
involved the necessary blanks upon which it was required by law
to make return and that the appellant failed and refused to make
any return showing the number of shares held by non-residents,
the number of shares held by each of such non-residents, or the
place of residence of such non-resident shareholders; and, in
effect, shows that thereupon the tax collector proceeded to
assess the tax on the aggregate shares of stock owned by
non-residents and assessed the same against the Bank in 1934 as
agent for its non-resident stockholders; in 1935 against the Bank
for its non-resident stockholders; in 1936 against the Bank for
its non-resident stockholders and in 1937 against the Bank as
agent for its non-resident stockholders.

  We hold that the omission of the words "as agent" in the
assessments of 1935 and 1936 was of no material consequence
because each assessment shows that it was made against the Bank
for its non-resident stockholders and the Federal statute
provides that the Bank shall make return of such shares and pay
the tax thereon as agent for its non-resident stockholders.

  The statute required the Bank to make the return which it did
not make. If it had made the return, that return should have
shown the number of shares held by each non-resident stockholder,
the taxable value thereof and the name and address of each
stockholder, and with this detailed information, it would have
become the duty of the Tax Assessor to assess the taxes in
accordance with the information shown by the return. But, when
the Bank failed and refused to make the return, then the Assessor
was authorized to assess the intangible property according to his
information and best judgment.

  The appellant, having failed and refused to make the return
required as a basis for the assessment, could not complain
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that the Tax Assessor did not make the assessment in as full
detail as it might have been made if the appellant had performed
its duty in that regard.

  These statements, of course, are based on what appears in the
second amended bill of complaint, as such allegations are the
allegations on which appellant finally stood.

  In the brief for appellee it is stated that different
allegations were made in the original bill of complaint as to the
returns made to the Tax Assessor for the year 1934. This is true,
but is of no consequence here as such contrary allegation are
controverted by the allegations of the second amended bill.

  In the case of Tappan, Collector, v. Merchants' National Bank,
86 U.S. 490, 22 L. Ed. 189, the Supreme Court of the United
States said:

  "The power of taxation by any State is limited to persons,
property or business within its jurisdiction. State Tax on
Foreiqn-held Bonds (R.R. Co. v. Pag.), 15 Wall. 319 (82 U.S. XXI
186). Personal property, in the absence of any law to the
contrary, follows the person of the owner and has its situs at
his domicil. But, for the purposes of taxation, it may be
separated from him, and he may be taxed on its account at the
place where it is actually located. These are familiar
principles, and have been often acted upon in this Court and in
the courts of Illinois. If the state has actual jurisdiction of
the person of the owner, it operates directly upon him. If he is
absent and it has jurisdiction of his property, it operates upon
him through his property.

  "Shares of stock in national banks are personal property. They
are made so in express terms by the Act of Congress under which
such banks are organized. 13 Stat. at L. 102 Sec. 12. They are a
species of personal property which is in one sense, intangible
and incorporeal, but the law which creates them may separate them
from the person of their
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owner for the purposes of taxation and give them a situs of their
own. This had been done. By Section 41 of the National Banking
Act, it is in effect provided that all shares in such banks held
by any person or body corporate, may be included in the valuation
of the personal property of such person or corporation in the
assessment of taxes imposed under state authority, at the place
where the bank is located and not elsewhere. 13 Stat. at L. 112.
This is a law of the property. Every owner takes the property
subject to this power of taxation under state authority, and
every nonresident by becoming an owner, voluntarily submits
himself to the jurisdiction of the State in which the Bank is
established for all the purposes of taxation on account of his
ownership. His money invested in the shares is withdrawn from
taxation under the authority of the State in which he resides and
submitted to the taxing power of the State where, in
contemplation of the law, his investment is located. The State,
therefore, within which a national bank is situated, has
jurisdiction, for the purposes of taxation, of all the
shareholders of the bank, both resident and nonresident, and of
all its shares, and may legislate accordingly."

  And, again in that opinion, it is said:

  "A share of bank stock may be in itself intangible, but it
represents that which is tangible. It represents money or
property invested in the capital stock of the bank. That capital
is employed in business by the Bank and the business is very
likely carried on at a place other than the residence of some of
the shareholders. The shareholder is protected in his person by
the government at the place where he resides; but his property in
this stock is protected at the place where the bank transacts its
business. If he were a partner in a private bank doing business
at the same place, he might be taxed there on account of his
interest in the partnership. It is not easy to see why, upon the
same
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principle, he may not be taxed there on account of his stock in
an incorporated bank. His business is there as much in the one
case is in the other. He requires for it the protection of the
government there, and it seems reasonable that he should be
compelled to contribute there to the expenses of maintaining that
government. It certainly cannot be an abuse of legislative
discretion to require him to do so. If it is not, the General
Assembly can rightfully locate his shares there for the purpose
of taxation."

  The contention that the State has not levied the tax on
National Bank stock belonging to non-resident stockholders is not
tenable because the Federal Act, supra, has provided that shares
of such bank stock owned by non-residents shall be taxed by the
State in which the Bank is located and the State legislative Act
has annually levied and assessed on all Class A intangible
personal property the tax here involved.

  The Federal law made that sort of intangible personal property
assessable in the State where the bank is located. The State
legislative Act levied and assessed the tax against all such
taxable property. This included such property of both residents
and non-residents.

  It is contended by the appellant that it could not now be
reimbursed if it pays the tax for the several years as assessed,
because many shares of stock have been transferred to other than
those who owned the stock at the time of the assessment. If this
is true, that condition has arisen through no fault of the taxing
authorities, but because the Bank failed to do its duty and to
protect itself at the time when the assessment was made.
Therefore, the Bank is not in position to complain of what has
been occasioned by its own wrong.

  The Federal Statute, supra, creates the status of principal and
agent between the Bank and its stockholders in this regard and
authorizes the Bank to pay the tax as agent for
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its stockholders. Whether or not the Bank requires its
stockholders to reimburse it for the tax which it is required to
pay is a matter between the Bank as agent and the stockholders as
principal, but, we think, as a practical matter, the Bank will
find a way to reimbursement, unless it be in some case where, by
its own negligence, it has allowed the transfer of stock on its
books without protecting itself as to reimbursement of taxes
which it is required under the law to pay as agent for the
stockholders.

  The order appealed from was without error and, is, therefore,
affirmed.

  So ordered.

  Affirmed.

  ELLIS, C.J., and WHITFIELD, BROWN and CHAPMAN, J.J., concur.

                              ON REHEARING.

  PER CURIAM.

  Counsel for Appellant having filed a petition for rehearing in
the above styled cause and the Court having thereupon allowed and
heard a reargument of the cause by Counsel for the respective
parties, it is now ordered and adjudged by the Court that the
judgment of affirmance entered in this cause by the Court on
August 2, 1938, be and it is hereby reaffirmed and that the
judgment of the Circuit Court herein be and it is hereby
affirmed.

  TERRELL, C.J., and WHITFIELD, BROWN, BUFORD and CHAPMAN, J.J.,
concur.

  THOMAS, J., not participating, as this case was submitted
before he became a member of the Court.
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DEMORIZI v. DEMORIZI, 851 So.2d 243 (Fla.App. 3 Dist. 2003)

MELIDA A. DEMORIZI, Appellant, v. NESTOR M. DEMORIZI, Appellee.

Case No. 3D02-2063.

District Court of Appeal of Florida, Third District.

Opinion filed July 30, 2003.


  An appeal from the Circuit Court for Miami-Dade County, Florida,
Michael B. Chavies, Judge. LOWER TRIBUNAL NO. 99-11728
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  Peter H. Kircher, for appellant.

  Curtis W. Brannon; and Mary A. Swayze, for appellee.

  Before COPE and RAMIREZ, JJ., and NESBITT, Senior Judge.

  NESBITT, Senior Judge.

  This is an appeal from the trial court's order dismissing, for lack of
subject matter jurisdiction, appellant Melida A. Demorizi's motion to
compel reimbursement for Nestor M. Demorizi's use of $46,555 from a joint
income tax deposit paid to the Internal Revenue Service. We reverse
because the division of assets may not be fair to the former wife.

  On June 15, 1999, while the parties were married and living together,
and prior to the filing of the dissolution action, the wife issued a
check for $46,555 to the IRS as an estimated tax deposit to be applied
toward both parties' tax liability. The check bore both names and came
from a joint checking account into which both parties' earnings were
deposited. Months later, the parties separated and the wife filed for
divorce. On March 6, 2000, the parties mediated a Settlement Agreement
which was incorporated into a Final Judgment of Dissolution of Marriage
on March 26, 2000. The Judgment and Agreement were silent as to the
disposition of the tax deposit.

  Thereafter, each party filed a separate 1999 tax return, with the
husband filing first. He claimed and received credit for the entire tax
deposit. When the wife later filed her return and claimed credit for half
of the deposit, the IRS disallowed the credit.

  In October 2000, seven months after the dissolution of their marriage,
the parties returned to the trial court to litigate several issues. At
that time, the wife's counsel raised the issue of the IRS funds. Counsel
for the husband objected to discussion of the issue because it had never
been raised in the pleadings. The trial court agreed.

  On January 10, 2001, the parties entered into a second mediated
settlement which was also silent as to the IRS funds. At both of the
mediation sessions, the parties were represented by counsel and had their
respective forensic accountants present. In a January 29, 2001 appearance
before the trial court, counsel for the wife stated
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that all issues had been resolved except attorney's fees.

  On November 8, 2001, more than eighteen months after the Final Judgment
was entered, and more than six months after all issues had ostensibly
been resolved, the wife for the first time filed a pleading addressing
the IRS deposit. The husband responded that, while there was no agreement
about the deposit, he was justified in claiming the entire amount because
he was the sole breadwinner. The wife asserts this is false and
irrelevant because both parties worked and the funds used were admittedly
marital funds. After a lengthy hearing, the trial court concluded that it
lacked subject matter jurisdiction to revisit the equitable distribution
of the parties' assets and liabilities.

  The wife argues that the estimated tax payment was a marital asset
and, because the final judgment failed to dispose of it, by operation of
law the parties became tenants in common with respect to the funds.

  The trial court erred in finding it did not have subject matter
jurisdiction. Because the tax deposit, or the credit therefore, was an
item of personal property omitted from the property settlement agreement
and from the final judgment, the husband and wife became tenants in
common in the property, by operation of law, upon entry of the final
judgment.  Powell v. Metz, 55 So.2d 915 (Fla. 1952); Cleary v. Hough,
567 So.2d 1039, 1040 (Fla. 2d DCA 1990);. Pemelman v. Pemelman,
186 So.2d 552 (Fla. 2d DCA 1966); Wilkerson v. Wilkerson, 179 So.2d 592
(Fla. 2d DCA 1965).

  This chancery court had, and continues to have, full jurisdiction over
the parties and continuing jurisdiction to enforce its own orders and
judgments.  Goolsby v. Wiley, 547 So.2d 227 (Fla. 4th DCA 1989); Brandt
v. Brandt, 525 So.2d 1017 (Fla. 4th DCA 1988). In enforcing the wife's
rights that were established by operation of law upon entry of the final
judgment, (and may have been violated when the husband unilaterally used
the entire tax deposit for his individual return), the lower court would
not have to re-open the entire equitable distribution scheme, Sweeney v.
Sweeney, 583 So.2d 398 (Fla. 1st DCA 1991), or redetermine property
rights previously settled by final judgment. Allison v. Allison,
605 So.2d 130 (Fla. 4th DCA 1992).

  The overriding concern in this proceeding is to do equity. The
dissolution statute itself states that its provisions are "in addition to
all other remedies available to a court to do equity between the
parties."  Section 61.075(1), Florida Statutes (1999). In instances such
as this we should be mindful of the duty of appellate courts to fashion
equitable relief:

  All courts of appeal are required to do equity.
  Sometimes that requires us to order that something be
  done which is just and equitable. Put differently, it
  is the maxim "equity will do what ought to be done."

  Sterling v. Brevard County, 776 So.2d 281, 285 (Fla. 5th DCA 2000).

  Once a court of equity acquires jurisdiction over a
  dispute, it is authorized to administer full,
  complete, and final relief.  Cook v. Lee, 290 So.2d 65,
  66 (Fla. 3d DCA 1974). Generally, courts of equity
  have wide discretion in fashioning remedies to satisfy
  the exigencies of the circumstances.  Singer v.
  Tobin, 201 So.2d 799, 800-01 (Fla. 3d DCA 1967).

Schroeder v. Gebhart, 825 So.2d 442 (Fla. 5th DCA 2002).

  Here, the trial court should have granted relief to the wife. Fairness
requires that the wife should recover only that portion of the tax
deposit which is shown by the evidence to be properly
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allocable to her self-employment income for 1999, the tax year in
question, if any. He who seeks equity must do equity.  Williamson v.
Williamson, 367, So.2d 1016 (Fla. 1979); Diaz v. Diaz, 418 So.2d 1064
(Fla. 3d DCA 1982). Equity delights to do justice and not by halves.
Skillman v. Baker, 142 So.2d 113, 114 (Fla. 1st DCA 1962). The record
does not currently contain sufficient information to make such an
allocation.[fn1]

  While "piecemeal litigation" is to be discouraged, in this particular
instance the equitable considerations outweigh the harm from any
purported failure to pursue enforcement of the wife's rights at earlier
stages of the proceedings below. As stated by the Florida Supreme Court
in Wicker v. Board of Public Instruction of Dade County, 106 So.2d 550,
558 (Fla. 1958):  "[A] court of equity is a court of conscience; it
should not be shackled by rigid rules of procedure and thereby preclude
justice being administered according to good conscience."

  An equity court will never be thwarted from fashioning a decree that
will do right and justice between the parties. The trial court order is
reversed with directions for the trial court to determine the portion of
the tax deposit (if any) which should in fairness have been credited to
the wife's taxes and to enter a supplemental final judgment awarding the
wife the principal sum due together with prejudgment interest, costs and
attorney's fees.

  COPE, J., concurs.

  NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF FILED,
DISPOSED OF.

[fn1] In partitioning the property of tenants in common, "[t]he first
step is to determine each party's percentage of ownership of the
property."  O'Donnel v. Marks, 823 So.2d 197, 199 (Fla. 4th DCA 2002).
Under Florida law, "[i]n the absence of evidence to the contrary"
co-tenants are presumed to own equal undivided interests.  Levy v.
Docktor, 185 B.R. 378, 381 (S.D.Fla. 1995).


  RAMIREZ, J. (dissenting).

  While I agree that the trial court had subject matter jurisdiction over
Melida A. Demorizi's motion to compel reimbursement for Nestor M.
Demorizi's use of $46,000 from a joint income tax deposit paid to the
Internal Revenue Service, I would nevertheless affirm because the former
wife waited approximately eighteen months after the final dissolution of
marriage before seeking relief from the court. The majority in effect
gives the wife a third bite at the apple under the auspices of equity.

  I agree with the majority that it would be inequitable to foreclose the
former wife from litigating this issue if the parties had only entered
into one mediated Settlement Agreement. What is troublesome about our
decision is that on October 19, 2000, seven months after the dissolution
of their marriage, the parties returned to the trial court to litigate
several issues. By that time, the wife and her counsel both knew that the
husband had used the entire estimated tax because the record reveals that
counsel raised the issue of the IRS funds in October 2000. When counsel
for the husband objected to discussion of the issue because it had never
been raised in the pleadings, the trial court agreed. The wife never
moved to amend the pleadings.

  Instead, on January 10, 2001, the parties entered into a second
mediated settlement which was also silent as to the IRS funds. At both of
the mediation sessions, the parties were represented by counsel and had
their respective forensic accountants present. As the majority
acknowledges, when the parties appeared before the trial court on January
29, 2001, counsel for the wife stated that all issues had been resolved
except attorney's fees. After the wife got the benefit of her bargain,
she decided to
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return to court almost a year later and, on November 8, 2001, the wife
for the first time filed a pleading addressing the IRS deposit. We should
not condone such a piecemeal approach to litigation.

  Piecemeal litigation is uniformly condemned, not only in civil cases,
but in all litigation.  "As a general rule, piecemeal litigation of
mature claims is no more permissible in workers' compensation cases than
in civil litigation. If a merits hearing occurs and mature claims are not
litigated, the claims are considered waived, and later litigation is
precluded by application of the doctrine of res judicata."  Correa v.
Miami Airport Hilton, 813 So.2d 1070, 1070-71 (Fla. 1st DCA 2002). Our
rules governing "law of the case" and venue frequently cite to the
avoidance of piecemeal litigation as its rationale.  See, e.g., VL
Orlando Bldg. Corp. v. AGD Hospitality Design & Purchasing, Inc.,
762 So.2d 956 (Fla. 4th DCA 2000) (affirming transfer of venue in the
interest of justice to avoid piecemeal litigation). Our rules of criminal
procedure also take into consideration the reduction of piecemeal
litigation.  See Haag v. State, 591 So.2d 614 (Fla. 1992).

  I cannot agree that a tax payment is necessarily an asset over which
the parties can become tenants in common. An estimated tax, like taxes
that are withheld from wage employees, are payments made to the federal
government pursuant to the Internal Revenue Code in fulfillment of an
individual's tax liability. They are both "methods of collecting the
income tax."  Baral v. United States, 528 U.S. 431, 436 (2000). In
particular, the payment of estimated income taxes is considered payment to
an account to be used towards the income tax liability imposed by federal
statute.  See 26 U.S.C. § 6315 (2003). Unlike a tax refund, the parties
are not entitled to the use and benefit of the money. The money belongs
to the United States Treasury.

  Assuming that the wife had income during 1999 for which she had to pay
estimated taxes, it is undisputed that the husband's income created the
bulk of the tax liability. I believe that the wife's claim to a share of
that money had to be made in a timely manner, and by failing to do so,
she should be deemed to have waived it. Even if she was unaware that the
husband would take the entire amount of the credit when she entered into
the first settlement agreement, she was certainly aware of it at the time
she negotiated the second agreement and her counsel represented to the
court that the only remaining issue between the parties was attorney's
fees.

  We condone today a piecemeal approach to litigation that encourages
parties to withhold pending matters and allows them to later bring
additional claims so as to extract further concessions from the other
spouse. I do not, however, propose to shackle trial courts under rigid
rules of procedure. Instead, I simply believe that we should bring
closure to this post-marital endless litigation and would require parties
to bring all their known claims at once, not piecemeal.
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PEZZIMENTI v. CIROU, 466 So.2d 274 (Fla.App. 2 Dist. 1985)

FRANCO PEZZIMENTI AND MOLLY MUSCA, APPELLANTS, v. L.R. CIROU AND DORIS L.

CIROU, APPELLEES.

No. 84-1027.

District Court of Appeal of Florida, Second District.

February 15, 1985.

Rehearings Denied March 25, 1985.


  Appeal from the Circuit Court, Collier County, Hugh D. Hayes,
J.
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  George Vega, Jr., of Vega, Brown, Nichols, Stanley & Martin,
P.A., Naples, and John R. Norton, Cleveland, Ohio, for
appellants.

  Michael R.N. McDonnell of McDonnell, Buckel & Berry, Naples,
for appellees.

  CAMPBELL, Judge.

    Appellant, Molly Musca, seeks review of the final judgment of
foreclosure of a mortgage and the judgment awarding attorney's
fees of $11,000 to appellees, L.R. and Doris L. Cirou. We affirm
as to the order of foreclosure and reverse the award of
attorney's fees. We note that although the notice of appeal named
Franco Pezzimenti as an appellant, he defaulted in the trial
court and, therefore, is not a party to this appeal.

    On February 12, 1982, Franco Pezzimenti, as trustee, executed a
note and mortgage in favor of appellees to secure the purchase of
certain real property for $550,000, less a down payment of
$100,000. The monthly payments were approximately $5,400.
Pezzimenti transferred the property by quitclaim deed to Molly
Musca on April 7, 1982.

    In late April or May of 1982, the appellees, for the first
time, learned of the quitclaim deed through a search of the
public records and at the same time discovered that mechanic's
liens of $22,000 had been filed against the mortgaged property.
The liens were filed after contractors hired by the mortgagor
(appellant or Pezzimenti) to improve the property were not paid.
Appellees retained the services of an attorney, who sent a letter
demanding removal of the liens. Appellant informed the attorney
that the liens would be removed within a
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week. The liens were released five days later. Appellees'
attorney billed appellees $550 for his services. Appellees
requested that appellant pay those charges pursuant to terms of
the note and mortgage, but appellant refused.

    On July 8, 1982, appellees received a notice that the insurance
coverage on the mortgaged property would lapse on July 19, 1982.
Appellees had received no notice from appellant that insurance
coverage had been obtained as required by the mortgage.
Therefore, appellees ordered an insurance binder on the mortgaged
property and requested that the bill be sent to them. The bill
was sent to appellant, who paid it; the policy purchased had a
retroactive effective date so that the mortgaged property was
never uninsured.

    The purchase agreement contained a provision leasing back a
portion of the mortgaged premises to appellees. On October 28,
1982, appellees deducted $98.97 from their lease payment to
appellant. This deduction represented an electric bill of $86.06,
and a handling charge of fifteen percent allegedly owed to
appellees from appellant, or appellant's tenants, under the
lease. In turn, appellant deducted $98.97 from the November
mortgage payment. The November mortgage payment was rejected by
appellees and appellant was given a notice of acceleration and
foreclosure for nonpayment.

    The grace period on the mortgage payment was shorter than the
grace period for the lease payment. On December 1, 1982, after
the mortgage grace period had expired, but before the lease grace
period expired, appellees sent appellant the $98.97 previously
deducted from the lease payment. Upon receipt of the $98.97, on
December 1, 1982, appellant mailed back the $5,301.80 November
mortgage payment, plus a check for $98.97, on December 2, 1982.
Both checks were returned and appellant was again advised that
the note and mortgage were being accelerated and foreclosed upon.

    The foreclosure action was filed on November 29, 1982. The
trial court ordered foreclosure and made the following findings
of fact pertinent to this appeal. First, appellees' interests
were jeopardized by the manner in which appellant acted. Second,
appellant never paid the attorney's fees required for removing
the liens. Third, appellees' interests were jeopardized when the
insurance lapsed on the mortgaged property.

    On appeal, appellant argues that minor and technical breaches
of the note and mortgage did not impair the security of the
mortgage and, therefore, foreclosure was improper. We decline to
find that the trial court erred.

    We first address the problem of the deduction of $98.97 from
the November mortgage payment. Appellant maintains that the
deduction of $98.97 was induced by appellees and was the setoff
for the utilities bill discussed above. Also, the $98.97 was
promptly offered to appellees on December 2, 1982, after
appellant received the $98.97 for the utilities bill.
Furthermore, the security was not impaired by the deduction of
$98.97 from the payment of $5,400.

    The reason for the deduction is largely irrelevant, as was the
reason for the failure to pay in David v. Sun Federal Savings
and Loan Association, 461 So.2d 93 (Fla. 1984). Failure to pay
goes to the heart of the agreement between the mortgagor and
mortgagee, and is not a mere technical breach. David.
Mortgagees have a right to accelerate upon default of contract
conditions directed toward the preservation of the security, such
as payment of installments of principal or interest. Clark v.
Lachenmeier, 237 So.2d 583 (Fla. 2d DCA 1970). However, mortgage
foreclosure is an equitable remedy. The general rule in Florida
is that there must be impairment of the security before
foreclosure is granted and foreclosure must not be unconscionable
or inequitable. Clark. Thus, the trial court, sitting in
equity, could have denied foreclosure based solely on the
relatively small deduction from the November mortgage payment as
being inequitable and failing to pose a significant threat to the
security of the mortgage. However,
Page 277
the deduction from the November payment must be considered in the
light of the other technical breaches of the note and mortgage.

    The trial court also found that appellant breached the mortgage
by allowing the insurance on the property to lapse, contrary to
the mortgage covenants. Appellant argues that the mortgage was
not breached because the property was never uninsured. Appellant
appears to be taking advantage of appellees' action in ordering
an insurance binder on the subject property, which, upon payment
by appellant, had a retroactive effective date. Under the
mortgage, appellees were entitled to obtain insurance without
waiving their right to foreclose in the event that appellant
failed to obtain insurance. Under these facts, it appears there
was sufficient evidence to support the trial court's finding that
appellees had cause to be concerned about the impairment of the
security when appellant did not make provision for renewal of the
insurance prior to the time appellees received notice that it was
to lapse.

    Appellant also claims that the lapse in the insurance coverage
was a technical breach of the mortgage, which could not be the
basis of foreclosure. This argument must fail. In Delgado v.
Strong, 360 So.2d 73 (Fla. 1978), the court found that despite
the technical nature of the breach, the failure to maintain
insurance, the mortgagees were justified in their belief that
their security was in jeopardy and, therefore, foreclosure was
proper.

    The failure to pay attorney's fees incurred in the removal of
mechanic's liens was also a technical breach of the mortgage. The
mortgage provides that the mortgagor agrees to promptly pay all
liabilities and encumbrances on the property. The mortgage also
holds appellant liable for a reasonable attorney's fee if counsel
"shall be employed . . . due to the failure of the mortgagor
(appellant) to comply with the covenants of the note and
mortgage." A release of the mechanic's liens against the
mortgaged property was necessary to keep it free from liabilities
and encumbrances. Therefore, refusal to pay the attorney's fees
so incurred could be considered a breach of the mortgage
covenants.

    Appellant's refusal to pay appellees' attorney's fees, when
combined with the other circumstances, indicates an unwillingness
to abide by the covenants of the note and mortgage. We reject
appellant's argument that the trial court erred by ordering
foreclosure based on the breaches of the mortgage described
above. While the remedy of foreclosure seems harsh, and we might
not have concluded that it was necessary, the trial court had
both parties before it, and we cannot say that it was an abuse of
discretion for the trial court to find that appellees were
justified in believing that the security of their mortgage was
jeopardized. It would be improper for us to reevaluate the
evidence and substitute our judgment for that of the trial court
in this instance. Delgado v. Strong; Campbell v. Werner, 232 So.2d 252,
256 (Fla. 3d DCA 1970).

    Finally, we address the award of attorney's fees of $11,000 in
the face of appellees' fee contract providing for the payment of
$5,000 in attorney's fees, plus whatever the court deems
reasonable. "A party contractually entitled to his attorney's
fees may recover the amount he must pay his lawyer, or a
reasonable fee, whichever is lower." Trustees of Cameron-Brown
Investment Group v. Tavorima, 385 So.2d 728, 731 (Fla. 3d DCA
1980). See also Dunn v. Sentry Insurance, etc., 462 So.2d 107
(Fla. 5th DCA 1985). Thus, appellees' recovery was limited to the
fee of $5,000 provided for in the fee contract because that
amount was lower than what the court determined to be a
reasonable fee.

    Appellees have filed a motion for attorney's fees for this
appeal. That motion asks for fees in the amount of ten percent of
the principal amount of the note, less the amounts heretofore
paid as provided for in a contract of employment between
appellees and their attorney. We grant the motion
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but remand to the trial court for the determination of a
reasonable fee under the rule approved herein and set forth in
Tavorima and Dunn.

    Affirmed in part, reversed in part and remanded for entry of an
award of attorney's fees in accord with this opinion.

    OTT, A.C.J., and FRANK, J., concur.
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THE MEADOWS OF CITRUS COUNTY, INC., et al., Appellants, v. DENNIS JONES,

Appellee.
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District Court of Appeal of Florida, Fifth District.
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    Non-Final Appeal from the Circuit Court for Citrus County,
Patricia Thomas, Judge.

    Kevin K. Dixon of Brannen, Stillwell & Perrin, P.A.,
Inverness, for Appellants.

    Karen O. Gaffney of Haag, Gaffney & Wilcox, P.A., Inverness,
for Appellee.

    COBB, J.

    The appellants/defendants, Meadows of Citrus County, Inc., et
al., lack standing to assert the alleged untimely service of
process on a co-defendant and this appeal is accordingly
dismissed.[fn1]

    Florida Rule of Civil Procedure 1.070(j) provides:

        Summons; Time Limit.  If service of the initial process
      and initial pleading is not made upon a defendant within
      120 days after filing of the initial pleading and the party
      on whose behalf service is required does not show good
      cause why service was not made within that time, the action
      shall be dismissed without prejudice or that defendant
      dropped as a party on the court's own initiative after
      notice or on motion.  A dismissal under this subdivision
      shall not be considered a voluntary dismissal or operate as
      an adjudication on the merits under rule 1.420(a) (1).

    Meadows, et al. do not assert that the plaintiff failed to
serve them in a timely manner but rather assert that a co-defendant,
Mildred E. Wilson, was not timely served and that this
warrants dismissal of the action.  Wilson, however, answered the
complaint and failed to raise the issue of the timeliness of
service upon her.

    The defense of insufficient service of process under Rule
1.070(j) is waived where it is not raised in the answer or in a
pre-answer motion.  Parra v. Raskin, 647 So.2d 1010
(Fla. 3d DCA 1994), rev. denied, 654 So.2d 919 (Fla.
1995).  The defense is personal to the affected defendant and
cannot be raised by a co-defendant who has been timely
served.[fn2]

    Furthermore, where properly raised, the defense of failure to
timely serve a defendant under Rule 1.070(j) warrants dismissal
of the cause as to that defendant but not as to co-defendants
who have been timely served.  See, e.g., Taco Bell Corp.
v. Costanza, 686 So.2d 773 (Fla. 4th DCA 1997) (reversing and
remanding for entry of "order dismissing appellants from the suit for
non-compliance with" Rule 1.070(j)). This is particularly clear when
the language of Federal Rule of Civil Procedure 4(m), from which our
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Rule 1.070(j) is patterned, see Morales v. Sperry Rand Corp.,
601 So.2d 538 (Fla. 1992) is reviewed:

      If service of the summons and complaint is not made
      upon the defendant within 120 days after the filing of the
      complaint, the court, upon motion or on its own initiative
      after notice to the plaintiff, shall dismiss the action
      without prejudice as to that defendant or direct that
      service be effected within a specified time; provided that
      if the plaintiff shows good cause for the failure, the
      court shall extend the time for service for an appropriate
      period.

    The cases relied upon by the appellants for dismissal here,
Sheriff of Brevard County v. Lampman-Prusky,
634 So.2d 660 (Fla. 5th DCA 1994) and Austin v. Gaylord,
603 So.2d 66 (Fla. 1st DCA 1992) are distinguishable.  Those decisions
involved actions against state agencies and the failure to timely
serve the Department of Insurance, which service is essential to
the acquisition of jurisdiction over said agencies.[fn3]
Furthermore, as subsequently explained in Turner v.
Gallagher, 640 So.2d 120 (Fla. 5th DCA 1994), the
Department of Insurance is not a party in such context so that
Rule 1.070(j) has no applicability to such situations.

    APPEAL DISMISSED.

    W. SHARP and HARRIS, JJ., concur.

[fn1] We reaffirm our belief that an order denying a motion to
dismiss for failure of the plaintiff to serve the defendant
within 120 days of filing the complaint is appealable.
See Mid-Florida Associates, Ltd. v. Taylor,
641 So.2d 182 (Fla. 5th DCA 1994). Accord Comisky
v. Rosen Management Service, Inc., 630 So.2d 628 (Fla. 4th
DCA 1994) (en banc).  Contra Novella Land, Inc. v.
Panama City Beach Office Park, Ltd., 662 So.2d 743 (Fla.
1st DCA 1995); Thomas v. Silvers, 701 So.2d 389 (Fla.
3d DCA 1997); Khandjian v. Compagnie Financiere Mediterranee
Cofimed, S.A., 619 So.2d 348 (Fla. 2d DCA 1993).


[fn2] A defendant may raise the defense of a failure to join an
indispensable party where a co-defendant was not timely served
and is ordered dismissed from the action but this case does not
present that situation.


[fn3] See § 768.28, Fla. Stat.
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SUPER SERVICE v. LARSEN, 791 So.2d 1118 (Fla.App. 4 Dist. 2000)

SUPER SERVICE, INC., Appellant, v. WILHELM LARSEN and CURTIS LEE GEORGE,

JR., Appellees.

No. 4D00-1341.

District Court of Appeal of Florida, Fourth District.

Opinion filed December 6, 2000.


  Appeal of a non-final order from the Circuit Court for the Fifteenth
Judicial Circuit, Palm Beach County; Jorge Labarga, Judge; L.T. Case No.
CL 99-2516 AB.

  Affirmed.

  Geralyn M. Passaro of Stephens Lynn Klein, P.A., Ft. Lauderdale, for
appellant.

  Helene Hvizd Morris of Helene Hvizd Morris, LLC, and Brett K. Findler
of Findler & Findler, P.A., West Palm Beach, for Appellee-Wilhelm Larsen.

  PER CURIAM.

  We affirm the trial court's order denying Super Service, Inc.'s motion
to dismiss defendant Curtis Lee George, Jr. due to insufficient service
of process and for failure to make service within the time period
provided in Florida Rule of Civil Procedure 1.070(j), albeit for a
different reason than stated in the trial court's order.  Super Service
has no standing to assert either defense as both are personal to
defendant George.  See Meadows of Citrus County, Inc. v. Jones,
704 So.2d 202, 203 (Fla. 5th DCA 1998) (as to Rule 1.070(j));
Kaufman v. Metro Limo Fund, Inc., 503 So.2d 967
(Fla. 3d DCA 1987).  Because appellant has no standing to raise the issue,
Page 1119
we express no opinion on the validity of service.

  Warner, C.J., Stone and Polen, JJ., Concur.
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  Helene Hvizd Morris of Helene Hvizd Morris, LLC, and Brett K. Findler
of Findler & Findler, P.A., West Palm Beach, for Appellee-Wilhelm Larsen.

  PER CURIAM.

  We affirm the trial court's order denying Super Service, Inc.'s motion
to dismiss defendant Curtis Lee George, Jr. due to insufficient service
of process and for failure to make service within the time period
provided in Florida Rule of Civil Procedure 1.070(j), albeit for a
different reason than stated in the trial court's order.  Super Service
has no standing to assert either defense as both are personal to
defendant George.  See Meadows of Citrus County, Inc. v. Jones,
704 So.2d 202, 203 (Fla. 5th DCA 1998) (as to Rule 1.070(j));
Kaufman v. Metro Limo Fund, Inc., 503 So.2d 967
(Fla. 3d DCA 1987).  Because appellant has no standing to raise the issue,
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we express no opinion on the validity of service.

  Warner, C.J., Stone and Polen, JJ., Concur.
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N. ARNOLD MALONE, Appellant, v. KELLY Y. PERCIVAL, Appellee.

Case No. 2D03-3054.

District Court of Appeal of Florida, Second District.

Opinion filed July 9, 2004.


  Appeal from the Circuit Court for Hillsborough County, Manuel
A. Lopez, Judge, and Paul L. Huey, Acting Circuit Judge.
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  Elizabeth S. Wheeler of Berg & Wheeler, P.A., Brandon, for
Appellant.

  Kelly Y. Percival, pro se.

  CANADY, Judge.

  N. Arnold Malone (former husband) appeals an order awarding
attorneys' fees to Kelly Y. Percival (former wife), as well as an
addendum to the final judgment entered in an action for
dissolution of marriage. We conclude that the former husband has
presented no ground justifying reversal of the order on
attorneys' fees and therefore affirm that order. With respect to
the addendum to the final judgment of dissolution, however, we
conclude that reversal is required because the addendum — which
purports to correct scrivener's errors — in fact constitutes an
unauthorized amendment of the final judgment.

  The judgment of dissolution in this matter was entered on March
4, 2003. On April 9, 2003, the former wife filed a motion to
correct scrivener's errors. The motion requested that the court
order the former husband to pay child support until the parties'
son graduated from high school in May 2004, beyond the time set
forth in the judgment, which was until the son's eighteenth
birthday in September 2003. In addition, the motion sought
inclusion in the judgment of a provision that the former husband
provide yearly proof to the former wife that he was in compliance
with a provision of the judgment requiring him to maintain life
insurance of at least $100,000 to secure support payments, with
the former wife as the beneficiary.

  On June 18, 2003, the circuit court entered the addendum to the
final judgment, which included the provisions sought in the
former wife's motion. In addition, with respect to a provision in
the final judgment requiring the former wife to pay the former
husband $36,355.80 to buy out his interest in the family homes,
the trial court sua sponte included in the addendum the following
provision:

  That [s]imultaneously with being paid $36,355.80 as
  his share of equity in the marital home, the Former
  Husband shall execute any and all deeds, bills of
  sale, endorsements, forms[,] conveyances[,] or other
  documents, and perform any act necessary or required
  to carry out and effectuate the purposes and
  provisions herein set forth. In the event of the
  failure of the Former Husband to perform as agreed
  herein, this
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  order shall constitute and operate as
  such properly executed document. Public and private
  officials are authorized and directed to accept a
  properly certified copy herein in lieu of the
  document regularly required for the conveyance or
  transfer. However, this executory clause shall not
  eliminate or diminish either parties' obligation to
  properly execute documents or otherwise perform any
  action required by the terms and conditions of this
  Court order.

  "A trial court may correct a clerical error `at any time on its
own initiative' pursuant to Florida Rule of Civil Procedure
1.540(a), but judicial errors, which include errors that affect
the substance of a judgment, must be corrected within ten days
pursuant to Florida Rule of Civil Procedure 1.530[(g)], or by
appellate review." Bolton v. Bolton, 787 So.2d 237, 238-39
(Fla. 2d DCA 2001). As stated in Byers v. Callahan,
848 So.2d 1180, 1184 (Fla. 2d DCA 2003), "[t]he `clerical mistakes'
referred to by Rule 1.540(a) are only `errors or mistakes arising
from accidental slip or omission, and not errors or mistakes in
the substance of what is decided by the judgment or order.' Town
of Hialeah Gardens v. Hendry, 376 So.2d 1162, 1164 (Fla. 1979)
(quoting Keller v. Belcher, 256 So.2d 561, 563 (Fla. 3d DCA
1971)."

  Here, the former wife's motion sought the correction of
scrivener's errors pursuant to rule 1.540(a) rather than seeking
to alter or amend the judgment pursuant to rule 1.530(g). At the
time the motion was filed — more than a month after entry of the
final judgment — the ten-day period after entry of judgment for
filing a motion under rule 1.530(g) had long since passed. The
trial court thus purported to act under the authority of rule
1.540(a). The changes in the final judgment made by the trial
court were, however, beyond the scope of the clerical corrections
to final judgments authorized by rule 1.540(a). A change in the
amount of child support required to be paid is substantive, not
clerical. See State v. Thomas, 675 So.2d 1024, 1025 (Fla.
1st DCA 1996); Peters v. Peters, 479 So.2d 840, 841 (Fla. 1st
DCA 1985). The addition of a provision extending support for the
parties' son beyond his eighteenth birthday until his graduation
from high school was substantive, not clerical, and thus not
authorized by rule 1.540(a). The additional enforcement
procedures with respect to the conveyance of the former husband's
interest in the family home and the requirement that he annually
document maintenance of the life insurance required by the
judgment are also substantive changes in the judgment. See
Clearwater Oaks Bank v. Plumtree, 477 So.2d 1023 (Fla. 2d DCA
1985). The provisions in the addendum to the final judgment thus
were unauthorized under rule 1.540(a), and the addendum order of
the trial court is therefore reversed.

  Affirmed in part and reversed in part.

  CASANUEVA and SILBERMAN, JJ., Concur.
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