IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT, 
IN AND FOR PINELLAS COUNTY, FLORIDA
CIVIL DIVISION

SUNTRUST MORTGAGE INC., 	     				   CASE NO. 10-3182-CI-13		
		PLAINTIFF,

v.                                             
                                                                                         
ROBERT B. CHARNESKI,

		DEFENDANT.
_________________________________________/

DEFENDANT’S MOTION TO DISMISS ACTION/MOTION FOR MORE DEFINITE STATEMENT 

COMES NOW, the Defendant ROBERT B. CHARNESKI  and SUZANNE M. CHARNESKI (hereinafter “Defendant”) by and through the undersigned counsel MATTHEW D. WEIDNER and respectfully moves this Court to DISMISS WITH PREJUDICE the above entitled civil action, pursuant to Rules 1.210(a) and 1.120(b) Fla. R. Civ. P., and precedent case law, and in support thereof states:
FACTS
1. This is an action for foreclosure of homestead real property owned by the Defendants.
2. The named Plaintiff in this case is SUNTRUST MORTGAGE INC. (hereinafter “Plaintiff”).  The Plaintiff initiated this action when it filed its Complaint on or about February 24, 2010.
3. The Plaintiff’s Complaint does not contain an oath, affirmation, or the verification statement to this effect.
STANDARD OF REVIEW
In ruling on a defendant’s motion to dismiss, a trial court is limited to the four corners of the Complaint, and it must accept all the allegations in the Complaint as true. See Lutz Lake Fern Rd. Neighborhood Groups, Inc. v. Hillsborough County, 779 So.2d 380, 383 (Fla. 2d DCA 2000).
LEGAL MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION
	
I. The Plaintiff’s Complaint Should be Dismissed for Failure to Attach a Verified Complaint

a. Legal Standards

Fla. R. Civ. Pro. 1.110(b) was amended on February 11, 2010 by the Florida Supreme Court to read 
[w]hen filing an action for foreclosure of a mortgage on residential real property the complaint shall be verified.  When verification of a document is required, the document shall include an oath, affirmation, or the following statement: “Under penalty of perjury, I declare that I have read the foregoing, and the facts alleged therein are true and correct to the best of my knowledge and belief.  Emphasis added.

Thus, any mortgage foreclosure action filed after February 11, 2010 must be verified.  The Supreme Court noted that
[t]he primary purposes of this amendment are: (1) to provide incentive for the plaintiff to appropriately investigate and verify its ownership of the note or right to enforce the note and ensure that the allegations in the complaint are accurate; (2) to conserve judicial resources that are currently being wasted on inappropriately pleaded “lost note” counts and inconsistent allegations; (3) to prevent the wasting of judicial resources and harm to defendants resulting from suits brought by plaintiffs not entitled to enforce the note; and (4) to give trial courts greater authority to sanction plaintiffs who make false allegations.  In re: Amendments to the Florida Rules of Civil Procedure, No. SC09-1579, (Feb. 11, 2010).

	Furthermore, Fla. Stat. §92.525 provides that 

(1)  When it is authorized or required by law, by rule of an administrative agency, or by rule or order of court that a document be verified by a person, the verification may be accomplished in the following manner: 

(a)  Under oath or affirmation taken or administered before an officer authorized under s. 92.50 to administer oaths; or 

(b)  By the signing of the written declaration prescribed in subsection (2). 

(2)  A written declaration means the following statement: “Under penalties of perjury, I declare that I have read the foregoing [document] and that the facts stated in it are true,” followed by the signature of the person making the declaration, except when a verification on information or belief is permitted by law, in which case the words “to the best of my knowledge and belief” may be added. The written declaration shall be printed or typed at the end of or immediately below the document being verified and above the signature of the person making the declaration.

See also Muss v. Lennar Florida Partners I, L.P., 673 So. 2d 84 (Fla. 4th DCA 1996).  

b. Argument

Here, the Plaintiff has failed to file a verified complaint.  The instant action is one for foreclosure of residential real property which was filed on or about February 24, 2010 and therefore squarely comes within the authority of the revised Florida Rule of Civil Procedure.  Nevertheless, the Plaintiff’s Complaint does not contain an oath, affirmation, or the verification statement as required by Fla. R. Civ. Pro. 1.110(b).  Because the Plaintiff’s Complaint fails to contain any of these things, the Plaintiff’s Complaint frustrates the purposes given by the Florida Supreme Court for the amendment to Rule 1.110(b).
	WHEREFORE, because the Plaintiff has failed to file a verified complaint, the instant case must be dismissed.






CERTIFICATE OF SERVICE
	I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by U.S. Mail on this 18th day of March, 2010 to SEAN A. MARSHALL, Law Offices of Marshall C. Watson, P.A., 1800 N.W. 49th Street, FL, Suite 120, Fort Lauderdale, FL 33309.
								
By:__________________________
								       MATTHEW D. WEIDNER
								       Attorney for Defendant
								       1229 Central Avenue
								       St. Petersburg, FL 33705
								       (727) 894-3159
								       FBN: 0185957
























IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT, 
IN AND FOR PINELLAS COUNTY, FLORIDA
CIVIL DIVISION

SUNTRUST MORTGAGE INC., 	     				   CASE NO. 10-3182-CI-13		
		PLAINTIFF,

v.                                             
                                                                                         
ROBERT B. CHARNESKI,

		DEFENDANT.
_________________________________________/

NOTICE OF APPEARANCE

	COMES NOW, the Defendant ROBERT B. CHARNESKIA and SUZANNE M. CHARNESKI by and through undersigned counsel MATTHEW D. WEIDNER, and hereby requests that their attorney of record be listed as 
MATTHEW D. WEIDNER
Attorney for Defendants
1229 Central Avenue
St. Petersburg, Fl. 33705
(727)894-3159
Bar No.: 185957

CERTIFICATE OF SERVICE
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								By:__________________________
								       MATTHEW D. WEIDNER
								       Attorney for Defendant
								       1229 Central Avenue
								       St. Petersburg, FL 33705
								       (727) 894-3159
								       FBN: 0185957
