IN THE CIRCUIT COURT OF THE EIGHTEENTH JUDICIAL CIRCUIT 
IN AND FOR SEMINOLE COUNTY, FLORIDA

GENERAL JURISDICTION DIVISION
GMAC MORTGAGE, LLC
	PLAINTIFF
							
v.                                             		CASE NO. 10 CA 4303 14 K

                    
FRANCESCO CIPOLLA; MONICA H. 
CIPOLLA; ANY AND ALL UNKNOWN
PARTIES CLAIMING BY, THROUGH,
UNDER, AND AGAINST THE HEREIN
NAMED INDIVIDUAL DEFENDANT(S) WHO
ARE NOT KNOWN TO BE DEAD OR ALIVE,
WHETHER SAID UNKNOWN PARTIES MAY
CLAIM AN INTEREST AS SPOUSES, HEIRS,
DEVISEES, GRANTEES OR OTHER
CLAIMANTS; HEATHROW LAKES
MAINTENANCE ASSOCIATION, INC.;
WELLS FARGO BANK NATIONAL 
ASSOCIATION A/K/A WACHOVIA BANK,
NATIONAL ASSOCIATION; HEATHROW
MASTER ASSOCIATION, INC.; JOHN DOE
AND JANE DOE AS UNKNOWN TENANTS
IN POSSESSION
		DEFENDANT(S).
_________________________________________/


DEFENDANT, FRANCESCO CIPOLLA’S
MOTION TO DISMISS ACTION AND/OR MOTION 
FOR  MORE DEFINITE STATEMENT AND 
SUPPORTING MEMORANDUM OF LAW

COMES NOW, the Defendant, FRANCESO CIPOLLA, by and through his undersigned counsel, DANIEL P. ROCK, and respectfully moves this Court to DISMISS WITH PREJUDICE the above entitled civil action and/or Complaint, pursuant to Rules 1.110(b), 1.120, 1.210(a), 1.130(a) and 1.140(b)(6), Fla. R. Civ. P., and precedent case law, and in support states:
I.	THE PLAINTIFF HAS FAILED TO PLEAD CAPACITY TO MAINTAIN THIS ACTION AS REQUIRED BY FLA. R. CIV. P. RULE 1.120(a)

1.  As a threshold matter, it is unclear exactly who the Plaintiff in this case is because the Complaint does not properly set off or identify exactly who the Plaintiff is within the body of the complaint.  A Plaintiff name is identified in the caption, but nowhere else in any of Plaintiff’s pleadings is that Plaintiff’s entity status or capacity even plead.  The Plaintiff’s failure to properly identify itself and thus plead its capacity (i.e. “XYZ, Incorporated is a Delaware registered corporation properly registered as a foreign corporation with the Florida Secretary of State”) prohibits the Plaintiff from asserting that it has established its capacity and it events the Defendant from properly asserting defenses to this action which may prevent this Plaintiff from maintaining this present suit from the outset.
2.	Florida Rules of Civil Procedure Rule 1.120(a) Pleading Special Matters provides:
(a) Capacity. It is not necessary to aver the capacity of a party to sue or be sued, the authority of a party to sue or be sued in a representative capacity, or the legal existence of an organized association of persons that is made a party, except to the extent required to show the jurisdiction of the court. (emphasis added)The initial pleading served on behalf of a minor party shall specifically aver the age of the minor party. When a party desires to raise an issue as to the legal existence of any party, the capacity of any party to sue or be sued, or the authority of a party to sue or be sued in a representative capacity, that party shall do so by specific negative averment which shall include such supporting particulars as are peculiarly within the pleader's knowledge. 

3.          Florida Rule of Civil Procedure 1.120(a) clearly requires that the capacity of both the Plaintiff and Defendants be alleged, “to the extent required to show the jurisdiction of the court”.  By the clear language of the rule, this applies to both the Plaintiff’s status and Defendant’s status, i.e. “capacity of a party to sue or be sued”, “authority of a party to sue or be sued.”  The rule also provides the specific procedures defense counsel must use to challenge the issue of the Plaintiff’s status, i.e. by specific negative averment.  Defendant specifically asserts that the Plaintiff has failed to even plead its proper party status and thus it cannot claim it has properly invoked the jurisdiction of this court within the four corners of the complaint. 
4.   Further support for the proposition that every Plaintiff must plead its capacity to sue, its authority to sue and the legal existence of an organization is found in the author’s comments to the Rules (2004 Version) which state:
“Nevertheless if a party involved in a suit in other than his individual capacity, the capacity in which he is a party should be indicated in the caption and the pleadings.

	5.	"Capacity to sue" is an absence of legal disability which would deprive a party of the right to come into court. 59 Am.Jur.2d Parties § 31 (1971). This is in contrast to "standing" which requires an entity have sufficient interest in the outcome of litigation to warrant the court's consideration of its position. Keehn v. Joseph C. Mackey and Co., 420 So.2d 398 (Fla.App. 4 Dist. 1982)
	6.	While few Florida Circuit or Appellate Court opinions exist which address the issue of capacity to sue, in the absence of Florida-specific guidance on the matter this Court is obliged to consider Federal Court opinions interpreting Federal Rule of Civil Procedure 9(a) from which Florida Rule of Civil Procedure Rule 1.120(a) is derived.
	7.	The issue of capacity to sue may be raised by motion to dismiss where the defect appears on the face of the complaint. Hershel California Fruit Products Co. v. Hunt Foods 111 F. Supp. 603 (1975), quoting Coburn v. Coleman 75 F. Supp. 107 (1974); Klebano v. New York Produce Exchange, 344 F.2d (2nd Cir. 1965).
	8.	Failure to raise the issue of a Plaintiff’s capacity by a specific negative averment has been held to be a waiver of that defense. McDonough Equip. v. Sunset Amoco West, 669 So.2d 300 (Fla.App. 3 Dist. 1996); Plumbers Loc. U.N. 519, Miami Fla. v. Serv. Plbg., 401 F. Supp. 1008 (1975); and see Sun Val. American Land Lease, 927 So.2d 259 (Fla.App. 2 Dist. 2006); Shaw v. Stutchman, 105 Nev. 128 (1989).
	9.	Although the capacity issue is new, it is important to note that judges (in various circuits) have routinely recognized the legitimacy of the capacity argument and are routinely granting Defendant’s Motion to Dismiss based on these grounds. Defendant respectfully suggests that this court should grant this Motion to dismiss in order to maintain decision consistency in this circuit.  See HSBC v. Montgomery, Pinellas Case 52-2009-CA-005696; Wachovia v. Matacchiero, Pinellas Case No. 52-2009-16936-CI-13; Bolin v. HSBC, Pinellas Case 09-005190-CI-19. Attached as Exhibits A, B & C.
	10.	In further support of Defendant’s Motion for More Definite Statement, Defendant also submits the following 6th Judicial Circuit cases evidencing a pattern of uniformity within that Circuit of requiring foreclosure Plaintiffs to allege more definite statements in relation to how or why they came to be the owner and holder of the note and mortgage in the following:
	A. A case similar to the present matter was recently before the Honorable Judge David Demers in Pinellas County in which he granted the Defense motion for more definite statement and required Plaintiff to plead more ultimate facts to deraign its title and ownership to the note and mortgage. Deutsche Bank National Trust Company v. DeCesare, 16 Fla. L. Weekly Supp. 834(a) (6th Judicial Circuit, Pinellas County, July 22nd, 2009). (Exhibit D).
	B. In addition to DeCesare, the following 6th Judicial Circuit cases have required Plaintiffs to plead more ultimate facts to establish the chain of ownership demonstrating who owns and holds the note and mortgage.
		1. See also Bank of America v. Collen M. McKenna, 16 Fla. L. Weekly Supp. 833(c) (6th Judicial Circuit, Pinellas County, July 13th, 2009) wherein the Honorable Judge Anthony Rondolino required Plaintiff to amend and allege additional ultimate facts showing the “how and why” connections between the original lender and the Plaintiff; (Attached Exhibit E).
		2. The Honorable Judge Edwin Jagger (acting as a circuit judge) likewise held in Suntrust Mortgage Inc. v. Fullerton, 16 Fla. L. Weekly Supp. 1146(b) (6th Judicial Circuit, Pinellas County, October 28th, 2009) that Plaintiff must give additional ultimate facts and attach documents showing the Plaintiff’s claim to ownership of a mortgage in the name of another; (emphasis added) (Attached Exhibit F).
		3. Moreover, the Honorable Judge Amy Williams so ruled in The Bank of New York Mellon As Successor by Merger to the Bank of New York as Trustee for the Certificate Holders CWALT, Inc., Alternative Loan Trust 2006-24CB, Mortgage Pass Through Certificates v. Mary L. Barnich and Richard W. Chase, Case No. 09-4962-CI-19 (6th Judicial Circuit, Pinellas County, December 2nd, 2009). See attached Exhibit G. Defendant urges this court to consider these cases in support of Defendant’s Motion for more Definite Statement in the present case, especially because Plaintiff’s claim rests upon an unorthodox loan and inherently troublesome contract scheme that separates the Note from the Mortgage and that cuts against well-established common law practice as traditionally applied in real estate mortgage loan transactions.
	12.	Finally, Defendant submits that judicial economy and efficiency will be best served if Plaintiff is required to deraign title in its complaint to its claim of owning and holding the note and mortgage and thus establish prima facie standing at the outset of litigation, see Heller v. Pointe Sanibel Dev. Corp., 392 So.2d 306 (Fla. 3rd DCA, 1980).
WHEREFORE, because the Plaintiff failed to plead capacity or allege it within the four corners of the Complaint (or in any other pleading or filing), the instant case must be dismissed, at least without prejudice.
II.	THE PLAINTIFF HAS FAILED TO ATTACH DOCUMENTATION SHOWING IT HAS THE RIGHT TO PROCEED WITH THIS ACTION AGAINST THE DEFENDANT AS REQUIRED BY FLORIDA RULE OF CIVIL PROCEDURE 1.130(B)

13.  The Plaintiff’s Complaint is so vague and contradictory such that Defendant cannot reasonably be required to frame a responsive pleading because the Complaint and attachment contains contradictory claims and allegations regarding what party has the legal right or standing to maintain this action. Specifically, while the complaint asserts that GMAC MORTGAGE, LLC, is the Plaintiff, Plaintiff fails to allege that it even owns the note. The copy of the note attached to the complaint shows that another entity, Homecomings Financial Network, Inc., is in fact entitled to pursue causes of action against the note.  The Plaintiff has failed to introduce any evidence in support of its right to proceed as the real party in interest on the note (or mortgage) and has failed to negate in any way the allegations contained within the complaint, while the exhibits attached to the complaint show clearly that another party is entitled to proceed on the note count. Plaintiff attaches a copy of a note to its Complaint that identifies an entity that is not the Plaintiff as the owner and holder of the note; in fact, the Plaintiff is an entity with which Defendant does not recognize as having transacted any business, loan transactions, or loan documents associated with the purchase of the property at issue.  Rule Civil Procedure 1.130 requires that documents sued upon be attached to the Complaint
14.	In ruling on a defendant’s motion to dismiss, a trial court is limited to the four corners of the Complaint, and it must accept all the allegations in the Complaint as true. see Lutz Lake Fern Rd. Neighborhood Groups, Inc. v. Hillsborough County, 779 So.2d 380, 383 (Fla. 2d DCA 2000).  However, exhibits attached to a Complaint are a part of the Complaint.  See Bott v. City of Marathon, 949 So.2d 295 (Fla 3rd DCA 2007) (“when considering a motion to dismiss, a trial court is required to consider any exhibit attached to, or incorporated in the pleading”).  See also Harry Pepper & Assoc., Inc. v. Lasseter, 247 So.2d 736 (Fla. 3rd DCA 1971) (stating “[i]n considering a motion to dismiss the trial court was required to consider the exhibit . . . attached to and incorporated in the amended complaint” and quoting Florida Rule of Civil Procedure 1.130(b), providing that “[a]ny exhibit attached to a pleading shall be considered a part thereof for all purposes”).   As such, an exhibit attached to a Complaint is a part of the Complaint and may be considered when ruling on a motion to dismiss.  Considering exhibits attached to a Complaint does not violate the “four corners” rule.  Furthermore, exhibits attached to a Complaint must agree with the allegations of the Complaint, and where to two do not agree, the exhibits control. See also, Geico Gen. Ins. Co. V. Graci, 849 So.2d 1196 (Fla.App. 4 Dist. 2003) and Ginsberg v. Lennar Fla. Holdings, Inc. 645 So.2d 490, 494 (Fla. 3rd DCA 1994) (where exhibits contradict complaint allegations, plain meaning of the exhibits control). Harry Pepper & Associates v. Lasseter, 247 So.2d 736 (Fla.App. 3 Dist. 1971) and see Hlt Application Sys. v. Hartford Life, 381 So.2d 294 (Fla.App. 1 Dist. 1980).
15.  As described above, the Plaintiff’s Complaint fails to contain sufficient facts to establish who the Plaintiff  is, or the Plaintiff’s relationship to this Defendant, or the Plaintiff’s relationship or connection to the claim for foreclosure of a promissory note or mortgage, including Plaintiff’s failure to identify any endorsement of the note to the Plaintiff, nor any other documentation establishing the Plaintiff as having authority to act as the real and beneficial party of interest at the time of filing the complaint. – nor any  other  “proof  of Plaintiff’s purchase of the debt upon which Plaintiff shows it is entitled to foreclose in equity.”  See WM Specialty Mortgage, LLC v. Salomon, Case No. 4D03-3318 (FL 5/26/2004) (Fla. 4th DCA, 2004).  Citing Johns v. Gillian, 184 So. 143-144 (Fla. 1938). (Hereafter, WM Specialty citing Johns). (See Attached Exhibit H – WM Specialty citing Johns). Neither does the Complaint attach any documentation authorizing it to on the Note/Mortgage clearly in the name of another.
16.	Although some purported assignment of mortgage may exist in this case somewhere, no such assignment has been entered or is of record in this case, and to the extent one might exist said assignment does not convey standing to this Plaintiff.  Fla. R. Civ. P. 1.130(a) provides in pertinent part: 
“All bonds, notes, bills of exchange, contracts, accounts, or documents upon which action may be brought or defense made, or a copy thereof material to the pleadings, shall be incorporated in or attached to the pleading. (Emphasis Added).  

17.	The Plaintiff’s negligence, inability, and/or refusal to provide such crucial documentation at the inception of the lawsuit is neither a “mere noncompliance” which may be cured at a later date – nor is it a mere formality.  Florida precedent is clear: “A claimant’s standing to bring an action is distinct from questions arising from the claimant’s noncompliance with one or more conditions precedent to maintaining the action.” (Emphasis Added). Progressive Express Insurance Company v. McGrath Community Chiropractic, 913 So.2d 1284 (Fla 2nd DCA 2005). (hereafter, Progressive v. McGrath) (See Attached Exhibit I – Progressive v. McGrath – Florida 2nd DCA).  With respect to standing created through valid assignments (yet not timely or properly made part of this action attached to the complaints), Progressive v. McGrath rejects the rule of “Relation Back” (i.e. allowing cure through Amendments in this context); the Second District Court of Appeal explains as follows:
“This rule does not permit a party to establish the right to maintain an action retroactively by acquiring standing to file a lawsuit after the fact. In this case if the [Plaintiff] was without standing when the action was filed, the…action was, at best, premature. See Livingston [v State Farm Mut. Auto. Ins. Co.], 774 So.2d at 717. A new lawsuit must be filed. See Jeff-Ray Corp. v. Jacobson, 566 So.2d 885 (Fla 4th DCA 1990) (holding that the assignee of a mortgage could not maintain the mortgage foreclosure action because the assignment was dated four months after the action was filed; if the plaintiff wished to proceed on the assignment, it must file a new complaint).  In relying on the rule 1.190(c) and the “relation back” rule to cure the [Plaintiff’s] lack of standing when it filed the original complaint, the circuit court applied the incorrect law.  (Bold Emphasis Added).  Id. at 1286.
	
	18. In further clarification the Second District Court of Appeal, again in Progressive v. McGrath, states, “…[T]he general rule…is that the right of a plaintiff to recover must be measured by the facts as they exist when the suit [is] instituted.” (Emphasis Added). Id at 1285 (Citing the supreme court, Voges v. Ward, 98 Fla, 304, 123 So.2d 793 (1929). Moreover, “…the Plaintiff’s lack of standing at the inception of the case is not a defect that may be cured by the acquisition of standing after the case is filed.” Progressive v. McGrath, 913 So.2d 1285 (Fla 2nd DCA 2005). (Emphasis Added).  Finally, to make the rule perfectly clear as regards assignments and their importance to creating standing, the Second District Court of Appeal plainly states:
“Thus the assignment…is not merely a condition precedent to maintain an action on a claim held by the person or entity who filed the lawsuit.  Rather, it is the basis of the claimant’s standing to invoke the processes of the court in the first place.” (Bold and Emphasis Added). Id at 1285.

	19. In further clarification, the Second District Court of Appeal, again in Progressive v. McGrath, states, “…[T]he general rule…is that the right of a plaintiff to recover must be measured by the facts as they exist when the suit [is] instituted.” (Emphasis Added). Id at 1285 (Citing the supreme court, Voges v. Ward, 98 Fla, 304, 123 So.2d 793 (1929). Moreover, “…the Plaintiff’s lack of standing at the inception of the case is not a defect that may be cured by the acquisition of standing after the case is filed.” Progressive v. McGrath, 913 So.2d 1285 (Fla 2nd DCA 2005). (Emphasis Added).  Finally, to make the rule perfectly clear as regards assignments and their importance to creating standing, the Second District Court of Appeal plainly states:
“Thus the assignment…is not merely a condition precedent to maintain an action on a claim held by the person or entity who filed the lawsuit.  Rather, it is the basis of the claimant’s standing to invoke the processes of the court in the first place.” (Bold and Emphasis Added). Id at 1285.

	20.	It should be noted to this Honorable Court that, although Progressive v. McGrath is a case dealing with PIP benefits and assignment to the rights to recover PIP benefits, the Court of Appeal in Progressive v. McGrath decidedly expressed its concern of the “relation back” rule in similar suits when it expressed as follows:
“We disagree. The circuit court's decision establishes a rule of general application concerning the relation back of amended pleadings to remedy the claimant's lack of standing when an action is filed. This rule has the potential to be applied not only in PIP cases, but also in mortgage foreclosure cases where assignments are common.”  (Emphasis Added).  Id at 1287.

Consequently, yet again, the Plaintiff in the present mortgage foreclosure case -- through its failure to attach the uninterrupted series or trail of Assignments or some other proof of purchase of the debt, has failed to show that, as a threshold matter, it has standing to bring its suit against Defendant and, without standing, any “four corners” argument Plaintiff may attempt is moot, and its claim must fail as a matter of law.
	21.	In addition to older reported appellate court decisions, it is critical that this court take notice of a growing body of circuit court opinions from across the state, and particularly in the Sixth Judicial Circuit, which affirm the fact that a Plaintiff’s failure to attach any pre-filing assignment of mortgage and failure to plead that any equitable assignment of the mortgage occurred prior to filing their case prevents the Plaintiff from maintaining that action.  Exhibits attached to a complaint or subsequently filed which show assignments of interest that post date the filing of suit creates a defect that may not be cured by the acquisition of standing after the case is filed.  See  Credit Based, v. Hardy, 16 Fla. L. Weekly Supp. 1147a (14th Jud.Cir. Bay  Cty. 8/19/09; Suntrust v.  Fullerton, 16 Fla. L. Weekly Supp. 1146b (6th Jud. Cir. Pinellas Cty. 10/28/09 Edwin B. Jagger, Judge); U.S. Bank v. Rose and Choquette, 16 Fla. L. Weekly Supp. 1044a (9thJud.Cir.OrangeCty.9/14/09); Wachovia Bank v. Norton, 16 Fla. L. Weekly Supp. 1043a (2nd Jud. Cir. Leon Cty. 9/22/09);  JP Morgan v. Hussein, 16 Fla. L. Weekly Supp. 939b (4th Jud. Cir. Duval Cty.8/4/09); Bank of America v McKenna, 16 Fla. L. Weekly Supp. 833c, (6th Jud. Cir. Pinellas Cty. 7/13/09 Anthony Rondolino, Circuit Judge).
	22.	Under two more recent cases, the Second District Court of Appeal dismissed Plaintiffs’ foreclosure actions for failure to show legal standing before filing their complaints. See Verizzo v. Bank of New York, 28 So.3d 976 (Fla. 2d DCA 2010) and BAC Funding Cons. v. Jean-Jacques, 28 So.3d 936 (Fla. 2d DCA 2010). See attached Exhibit J. 
	23.	Additionally, the Court is probably cognizant or (or at least should be made aware of the Honorable Judge Lynn Tepper’s recent decision in U.S. Bank National Association, as Trustee, et al. V. Ernest E. Harpster (Case No. 51-2007-CA-6684ES). See attached Exhibit K (and the backdated Assignment in that case).
 	WHEREFORE, because the Plaintiff failed to plead capacity and/or standing or allege it within the four corners of the complaint or in any other pleading or filing, the present case must be dismissed.		
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III.   EVEN IF PLAINTIFF PRODUCES AND PROPERLY INTRODUCES AN ASSIGNMENT OF MORTGAGE, THE NOTE CONTROLS ANY PLAINTIFF’S RIGHT OF ACTION.


	24.      As described above the Plaintiff has failed to introduce any evidence that establishes its right to proceed on the note at issue in this case, and it has likewise failed to introduce any evidence that it is entitled to proceed on the mortgage in question.  As will be described below, even if the Plaintiff were to introduce an assignment of mortgage (and even if it produced an assignment of mortgage without questionable providence) any such concocted “evidence” would not grant it standing to proceed in this case.  
	25.	Every mortgage loan is composed of two documents – the note instrument and the mortgage instrument.  No matter how much the mortgage instrument is acclaimed as the basis of the agreement, the note instrument is the essence of the debt.  Sobel v. Mutual Dev. Inc., 313 So. 2d 77 (Fla. 1 DCA, 1975); Pepe v. Shepherd, 422 So. 2d 910 (Fla. 3 DCA 1982); Margiewicz v. Terco Prop., 441 So. 2d 1124 (Fla. 3 DCA 1983); RESTATEMENT (THIRD) OF PROPERTY (MORTGAGES) § 5.4 (1997).   The promissory note is evidence of the primary mortgage obligation.  The mortgage is only a mere incident to the note.  Brown v. Snell, 6 Fla. 741 (1856); Tayton v. American Nat’l Bank, 57 So. 678 (Fla. 1912); Scott v. Taylor, 58 So. 30 (Fla. 1912); Young v. Victory, 150 So. 624 (Fla. 1933); Thomas v. Hartman, 553 So. 2d 1256 (Fla. 5 DCA 1989); RESTATEMENT (THIRD) OF PROPERTY (MORTGAGES) § 1.01 (1997)   The mortgage instrument is only the security for the indebtedness.  Grier v. M.H.C. Realty Co., 274 So. 2d 21 (Fla. 4 DCA 1973); Mellor v. Goldberg, 658 So. 2d 1162 (Fla. 2 DCA 1995); s28 Century Group Inc. v. Premier Fin. Services East L. P., 724 So. 2d 661 (Fla. 2 DCA 1999)
	26.	As described above, the Plaintiff has failed to provide any evidence that it is entitled to proceed in this action, but to the extent it produces any sort of assignment of mortgage, that assignment does not control, without the lawful Assignment of the original Note itself.
	WHEREFORE, for the reasons cited above, the Defendant respectfully requests that this Honorable Court would dismiss the present case and award attorney’s fees and costs and such other relief as the court deems just and proper.
IV.	THE PLAINTIFF IS NOT A “HOLDER” OF THE NOTE AT ISSUE IN THIS CASE AND THE NOTE AT ISSUE IN THIS CASE IS NOT A “NEGOTIABLE INSTRUMENT”

	27.	According to the definition of “holder” in both the Uniform Commercial Code and Florida Statute, Plaintiff is not the “holder” of the promissory note at issue in this case.  Florida Statutes §671.201(21) defines "Holder" as
 “The person in possession of a negotiable instrument that is payable  either to bearer or to an identified person that is the person in possession.”  

        28.  While Plaintiff might eventually prove to be the bearer of the instrument, the instrument before this Court is not payable to bearer but rather to a third party and thus the Plaintiff fails the second prong of the definition. See Troupe V. Redner, 652 So.2d 394 (Fla.App. 2 Dist. 1995) and Booker V. Sarasota, Inc., 707 So.2d 886 (Fla.App. 1 Dist. 1998)
	29.  Plaintiff is not a “holder” of the note, and the note is further not a negotiable instrument pursuant to the Uniform Commercial Code and Florida Statutes. Florida Statutes §673.1041 defines what is required to make an instrument negotiable. Subsections (1)(a) and (1)(b) state the 'positive' elements, and these are further explained in section 673.1091 and 673.1081, respectively. Section (1)(c) of section 673.1041 describes the kind of provisions that defeat the negotiability of what would otherwise be a negotiable instrument. 
(c)  Does not state any other undertaking or instruction by the person promising or ordering payment to do any act in addition to the payment of money, but the promise or order may contain:

	30.    To the undersigned's best knowledge, only one case in Florida has ever construed subsection (1)(c) of the statute. That case is GMAC v Honest Air Conditioning & Heating, Inc., 933 So. 2d 34 (Fla. 2d DCA 2006).  GMAC holds that the inclusion of a provision for a late fee in the instrument will cause it to be non-negotiable under subsection (1)(c) of the statute. The note in this particular action contains a late fee provision. Therefore, under GMAC, the note is non-negotiable as a matter of law.  The GMAC case is binding on this court, not only because it is the decision of the Second District Court of Appeals, but because it is the only case law in Florida construing that statutory subsection; there is no contrary case law, in the Florida Supreme Court or in any other District Court of Appeal.  Therefore, Chapter 673 does not apply to this particular note. Chapter 673 applies only to negotiable instruments. See section 673.1041(2), which says that the term "instrument" throughout Chapter 673 means "a negotiable instrument."
	31.	Furthermore, the Honorable Stanley Mills, Circuit Judge in and for Pasco County, has also ruled that the Note (like the one in question) is non-negotiable. See Wells Fargo Bank, NA, v. Christopher J. Chesney, et al., Case No. 51-2009-CA-6509-WS/G attached hereto as Exhibit L.
	32.	In a case on point, Indymac Federal Bank, F.S.B. v. Rogers (Case No. 08-15958-CI-20), the Honorable George Jirotka of the Sixth Judicial Circuit granted a Motion to Dismiss against a Plaintif who similarly failed to show standing for want of holding, possessing, or otherwise being the “holder” of the Note and/or the Mortgage. Please see Exhibit M.
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	WHEREFORE, the Defendant requests that  this court dismiss the action with prejudice on account of the Plaintiff’s failure to comply with the obligations set forth within this pleading, along with the award of attorney’s fees, costs and such other relief as the court deems just and proper.
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V.	THE PLAINTIFF’S COMPLAINT  SHOULD BE DISMISSED FOR FAILURE TO ATTACH A VERIFIED COMPLAINT

1. Legal Standards
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I. Fla. R. Civ. Pro. 1.420(b) provides, in pertinent part, that “[a]ny party may move for dismissal of an action or of any claim against that party for failure of an adverse party to comply with these rules or any order of court.”  Thus, any judgment which is not in compliance with the Florida Rules of Civil Procedure is null and void.
II. The Florida Constitution gives the Florida Supreme Court complete authority to promulgate or rescind the Florida Rules of Civil Procedure. Specifically, Article V, Section 2(a) of the Florida Constitution provides that, “[t]he supreme court shall adopt rules for the practice and procedure in all courts including the time for seeking appellate review, the administrative supervision of all courts, the transfer to the court having jurisdiction of any proceeding when the jurisdiction of another court has been improvidently invoked, and a requirement that no cause shall be dismissed because an improper remedy has been sought.”  See also Ser-Nestler, Inc. v. General Finance Loan Co. of Miami Northwest, 167 So.2d 230 (3d DCA 1964) (“Supreme Court is vested with sole authority to promulgate, rescind and modify the Florida Rules of Civil Procedure, which remain inviolate until changed by Supreme Court”), appeal dismissed 174 So.2d 35; State v. Battle, 302 So.2d 782 (3d DCA1974) (“language of the rules promulgated by the Supreme Court of Florida are binding upon the trial and appellate courts”); State v. Lyons, 293 So.2d 391 (2d DCA 1974) (“Supreme Court has right to adopt a rule at variance from its own precedents”).
III.	On February 11, 2010 by the Florida Supreme Court amended Fla. R. Civ. Pro. 1.110(b) to read: 
[w]hen filing an action for foreclosure of a mortgage on residential real property the complaint shall be verified.  When verification of a document is required, the document shall include an oath, affirmation, or the following statement: Under penalty of perjury, I declare that I have read the foregoing, and the facts alleged therein are true and correct to the best of my knowledge and belief.  Emphasis added.

Thus, any mortgage foreclosure action filed after February 11, 2010 must be verified.  The Supreme Court noted that
[t]he primary purposes of this amendment are: (1) to provide incentive for the plaintiff to appropriately investigate and verify its ownership of the note or right to enforce the note and ensure that the allegations in the complaint are accurate; (2) to conserve judicial resources that are currently being wasted on inappropriately pleaded “lost note” counts and inconsistent allegations; (3) to prevent the wasting of judicial resources and harm to defendants resulting from suits brought by plaintiffs not entitled to enforce the note; and (4) to give trial courts greater authority to sanction plaintiffs who make false allegations.  In re: Amendments to the Florida Rules of Civil Procedure, No. SC09-1579, (Feb. 11, 2010).

	Furthermore, Fla. Stat. §92.525 provides that 

(1)  When it is authorized or required by law, by rule of an administrative agency, or by rule or order of court that a document be verified by a person, the verification may be accomplished in the following manner: 

(a)  Under oath or affirmation taken or administered before an officer authorized under s. 92.50 to administer oaths; or 

(b)  By the signing of the written declaration prescribed in subsection (2). 

(2)  A written declaration means the following statement: “Under penalties of perjury, I declare that I have read the foregoing [document] and that the facts stated in it are true,” followed by the signature of the person making the declaration, except when a verification on information or belief is permitted by law, in which case the words “to the best of my knowledge and belief” may be added. The written declaration shall be printed or typed at the end of or immediately below the document being verified and above the signature of the person making the declaration.

See also Muss v. Lennar Florida Partners I, L.P., 673 So. 2d 84 (Fla. 4th DCA 1996). 

Circuit Court Judges across the state are dismissing the Foreclosure Complaint (when not verified) at least without prejudice. 

IV.	Please see the Honorable Cohen Lando’s (of the 11th Judicial Circuit) Order of Dismissal, dated May 21, 2010, for Plaintiff’s failure to verify its complaint in compliance with the Florida Supreme Court’s Order Effective February 11, 2010 under Rule 1.110(b). Exhibit N
V.	Please see the Honorable Charles Robert’s (of the 12th Judicial Circuit) Order of Dismissal, dated May 18, 2010, for Plaintiff’s failure to verify its complaint in compliance with the Florida Supreme Court’s Order Effective February 11, 2010 under Rule 1.110(b). Exhibit O
VI.	Please see the Honorable Charles E. Bergmann (of the 13th Judicial Circuit) Order of Dismissal, dated May 12, 2010, for Plaintiff’s failure to verify its complaint in compliance with the Florida Supreme Court’s Order Effective February 11, 2010 under Rule 1.110(b). Exhibit P
VII.	In the Sixteenth Judicial Circuit, the Honorable David J. Audlin, Jr.’s Granted a Motion Strike the Amended Complaint of Plaintiff (even where the Original Complaint had been filed before the February 11, 2010 effective date but the Plaintiff failed to verify its Amended complaint filed after the effective date) in an Order dated May 24, 2010, for Plaintiff’s failure to verify its complaint in compliance with the Florida Supreme Court’s Order Effective February 11, 2010 under Rule 1.110(b). Exhibit Q
VIII.	Please see the Honorable John D. Moxley, Jr.’s (of the 18th Judicial Circuit) Order of Dismissal, dated June 15, 2010, for Plaintiff’s failure to verify its complaint in compliance with the Florida Supreme Court’s Order Effective February 11, 2010 under Rule 1.110(b). Exhibit R
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IX.	Here, the Plaintiff has failed to file a verified complaint.  The instant action is one for foreclosure of residential real property which was initiated when the Plaintiff filed its Complaint on or about June 22, 2010 and therefore squarely comes within the authority of the revised Florida Rule of Civil Procedure.  Nevertheless, the Plaintiff’s Complaint does not contain an oath, affirmation, or the verification statement as required by Fla. R. Civ. Pro. 1.110(b).  Because the Plaintiff’s Complaint fails to contain any of these things, the Plaintiff’s Complaint frustrates the purposes given by the Florida Supreme Court for the amendment to Rule 1.110(b). Other law firms have complied. Three sample, executed verification forms of other existing cases are attached as Exhibit S.	
	WHEREFORE, because the Plaintiff has failed to file a verified complaint, the present case must be dismissed.
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		VI.	MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION TO DISMISS COMPLAINT AND TO AWARD ATTORNEY’S FEES

I. The Supreme Court of Florida, in case number SC09-1460, on February 11, 2010, amended Rule 1.110(b) Fl. R. Civ. P. to require verification of all residential mortgage foreclosure complaints.
II. The February 11, 2010 order expressly stated, “The amendments shall become effective immediately upon the release of this opinion.”  Similarly, the Court Docket for February 11, 2010 shows the entry, “The amendments shall become effective immediately upon the release of this opinion.”   
III. The service of motions for re-hearing in the Florida Supreme Court do not toll the time schedule of any proceeding in the court, unless accompanied by a motion to stay.  Fla.R.App.P. 9.300 (d)(10).   
IV. Neither Plaintiff (nor Plaintiff’s counsel in this case) requested a stay.
(5)	In conjunction with their own separate motions for rehearingby two other law firms, neither Shapiro & Fishman, PA nor Ben Ezra and Katz PA requested a stay -- and a stay could have been requested under Fla.R.App.P.  9.310 (a).  
(6)	Plaintiff will likely claim the February 11, 2010 order was a “non-final” order and not effective until June 3, 2010 when the court issued a revised order and denied Ben-Ezra and Katz, P.A.’s Motion for Rehearing and Shapiro and Fishman’s Motions for Rehearing and Clarification.   
(7)	The Florida Supreme Court, in amending the Rules of Civil Procedure, was exercising its exclusive and original jurisdictional powers.   In an amendment to the rules, there is no case in controversy and no parties.  See FLA. CONST. art. V §3.;  See also Harry Lee Anstead, Gerald Kogan et al., The Operation and Jurisdiction of the Supreme Court in Florida, 29 Nova L.Rev. 431, 559 (2005).  
(8)	The only rules automatically delaying rendition of a non-final order “until the filing of a signed, written order disposing of all such motions between such parties” are Fla.R.App.P. 9.020 (h) and Fla.R.App.P. 9.020 (i).   Neither rule applies here.  
A. Rule 9.020 (h) is entitled “Rendition of (an Order)” and specifically applies only to a lower court order, since it references an order of a “lower tribunal” and the term “Order” is also defined in 9.020 (f) as the “decision, order, judgment, decree, or rule of a lower tribunal.”   The Florida Supreme Court is not a lower tribunal.
B. Rule 9.020 (i) is entitled “Rendition of an Appellate Order” and applies only to appellate orders.  The Florida Supreme Court’s order was not an appellate order.
C. Both Rule 9.020 (h) and 9.020 (i) apply only to “parties”.   There was no “party” in the matter of “In Re: Amendments to the Florida Rules of Civil Procedure.” Moreover, this rule was reinforced recently in 2010, when all Motions for Rehearing were denied. See Exhibit T
CONCLUSION
	The February 11, 2010 order amending Fla. R. Civ. P. Rule 1.110 (b) was a lawful final order, requiring immediate compliance notwithstanding the filing of a motion for rehearing, for the following reasons:
(1)	The February 11 order expressly designated that the amendments shall be “effective immediately.”
(2)	There are no rules authorizing an automatic delay of the rendition of the February 11, 2010 Florida Supreme Court’s order because the Florida Supreme Court was exercising its exclusive and original jurisdiction to amend the rules of civil procedure.  The Court was not exercising its appellate jurisdiction, is not a lower tribunal, and there are no parties in the matter “In Re:  Amendments to the Florida Rules of Civil Procedure.” 
(3)	The movants of the several motions for rehearing did not request a stay.  Plaintiff’s Counsel has an obligation under Florida law to comply with an order of the Florida Supreme Court, and the Rules of Civil Procedure.   Plaintiff’s refusal to comply demonstrates a callous disregard for the Court’s authority and the Rules Of Civil Procedure, and such refusal should be sanctioned.
	Respectfully submitted this 16th day of July, 2010.

						/S/___________________________
						    DANIEL P. ROCK
						    5426 Crafts Street
						    New Port Richey, FL 34652
						    (727) 848-5440 (Fax)  727- 845-4651
						    Florida Bar #215007;   SPN-912


CERTIFICATE OF SERVICE

	I hereby certify that a true and correct copy of the foregoing Motion to Dismiss was mailed on this the 16th day of July, 2010 to Lourdes W. Clerge, Law Offices of David J. Stern, P.A., Attorney for Plaintiff, 900 South Pine Island Road, Suite 400, Plantation, Florida 33324-3920.
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					    DANIEL P. ROCK, Esq.
