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RENO, NEVADA, FRIDAY, OCTOBER %, 2009, 10:00 A.M.

——-clo---

THE COURT: Good meorning. That's guite a crowd.
Please be seated.

I'm Judge Robert Jones, of course, I have this
calendar replacing Judge Sandoval. We have Dalton versus
Citimortgage, et al.

Boes Madam Clerk nesd on the record appearances in
addition to this written appearance list?

THE CLERK: ¥No, sir.

THE COURT: Okay, very goocd. So I have your
appearances, Anybody who did not enter their appearance by
signing in on the list, please.

Al)l right. Let's start then. Let me give a few

‘parameters or prefaces. It's a very interesting case. This

is a request for a preliminary injunction, and I'm going to
give you time to do that,

I'm not anticipating the presentation of any
evidence separate and apart froﬁ any deciarations or whatever
you may have heretofore filed, but if you have the need for
that, you will tell ma, please, if you believe that it is
required that you present evidence, otherwise I'1l take simply
oral argument this morning.

I do have a few jurisdiction questions, and I'il

MARGARET E. GRIENER, RDR, CCR N(G. 3, OFFICIAL REPORTER
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start those with the plaintiff. This is plaintiffs’® request.
Let's start, please, with plaintiffs? appearancé and argument.
Good morning, Mr., —-

MR. HAGER: Mr, Hager, your Henor,

THE COURT: Mr. Hager, good morning.

ME. HAGER: Good morning, your Honor,

Your Honor, as to this motion today, as to all but
seven homes, the subject of this wotion and the analysis is
clezar and simple under Nevada law. #e need not leok to the
law of agency, nor the UCC on those homes other than these
seven homes. Every other home, the analysis is clear.

THE COURT: May I stop you briefly?

MR. HAGER: Yes,

THE COURT: I don't want to take the wind out of
your sails, and I want you Lo proceed on the merits, but I
have a few ~- federal judges are known for being a little

ticklish about jurisdiction so I have a little jurisdiction

background I need to dinguire Ffirst.

You have reguested in ithe complaint certification as
a class. You'rs seeking & class action here?

MR. HAGER: Your Honor, actually, we have moved
for class certification in two different cases, Loper and
Goodwin, before Judge Reed, and we anticipate that we'll be
moving for a damage class as weil.

At this point we have a motion for certification of

MARGARET E. GRIEMER, RDR, CCR NCG. 3, OFFICIAL REPORTER
{775y 32%-59840
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an injunction class, and -- I don't know if the Court can hear
me —-- and a motion for certification of an injunction class in
another case.

One injunction, preliminmary injunction, would be to
stop foreclosures on MERS deeds of trust in 2B states and
Washington, D.C., the nonjudicial foreclosure jurisdictions.

In the Goodwin case, we have a similar combination
of a class motion and a preliminary injunction motion on
behalf of that class on file to prevent the sale of bank REQs
acquired from foreclosure sales on MERS deeds of trust,

THE COURT: Then what are we doing here in this
case before me?

MR. HAGER: Today we're dealing with these
individual homes, your Honor.

THE COURT: Judge Reed has a class action,
proposed class action?

MR. HAGER: We have two motions pending for
injunction classes before Judge Reed in this court, and we --

don't understand, I'm sorry. In

THE COURT:
different cases?

MR. HAGER: Yes,; your Honor,

THE COURT: Why are we here, then, in this case?
Why have you filed -- you've filed a separate nonclass
certification case here, and you've filed class certification

before Judge Reed in the District of Nevada and also a class

MARGARET E. GRIENER, REBR, CCR NO. 3, OFFICIAL REPORTER
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action proposed case in Washingron, D.C., is that what I heard
¥ou say’?

MR. HAGER: HNo, your Honor,

THE COURT: I don't understand.

ME. HAGER: The cases here in Reno, we have --

THE COURT: The cases here in Reno.

MR. HAGER: Yes, they're before Judge Reed.

THE COURT: Wﬁy are they before Judge Reed, and
then why am I sitting here? This is 3:008-534-RCJ,

MR, HAGER: Yes, your Honor.

THE COURT: Why would Judge Reed be sitting on a
certification request?

MR. HAGER: Because we filed motions for
certification in May and June for injunction classes to stop
foreclosures and prevent the sale of bank REOs in those —-

THE COURT: Do other counsel understand my
quastion? Can anybody answer that guestion, please?

MR. STERM: Yes, your Honor. I believe the
question is, if there's been a request for a class
certification in Lopez -— I'm sorry, Ariel Stern for the
réccrd.

If there's been request for a class certification in
the Lopez and Goodwin cases which were the other cases --

THE COURT: Can you cite the numbers, please.

MR. STERN: I will. Unfortunately, I don't have

MARGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPDRTER
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them in front of me.

THE COURT: It's not my case, right?

MH., BEESLEY: Those are noit your cases, those
are Judge Reed's cases.

As I understand the Court's question is why are the

plaintiffs seeking class certificatcion in this case, and --

THE COURY: And, secondarily, why ars théy
seeking preliminary injunction in individual name cases if vyou
have pending moticns for imjunctive ralief in potentially
certified class cases pending before another judge? @What are
we doing here?

MR. HAGER: I can answer that, your Honor. The

reason is —-

THE COURT: I tried to ask youw, but you couldn't
answer.

MR. HAGER: Everyone who is in this case is
about to lose their home, and the processing of the motions
with regard to the class injunction would not save their
homes,

THE COURT: Why not?

MR. HAGER: Becsause the timing --

THE COURT: Are they named plaintiffs in Judge
Reed’s cases?

M=, HAGER: No, they are not, your Honor.

THE COURT: So you filed with named plaintiffs a

MARGARET E. GRIEWER, RDR, CCR RO. 3, OFFICIAL REPORTER
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case before Judge Reed, number one.
MR. HAGER: Yes.

THE COURT: And where else? Just before Judge

MR. HAGER: They're before Judge Reed, the
ones —-—

TEE COURT: And you're referring to that as the
Lop=z case?

MR, HEGER: And that's €V -- 3:09-CV-186.

THE COURT: 3:05-CV-1BO.

My, HAGER: And 3:09-CV -- I believe 309 is the
Goodwin case.

MR. STERN: And, your Honor --

THE COURT: Those are both pending before Judge
Eeed, and one seeks certification as a class agtion for
injunctive relief and the other for damages.

ME. H&GER: No, they both sesk separately in
zach case on beshalf of different classes. ©One is to s5top
foreclosures on MERS desds of trust, the other case is to
stop -- because the octher case is the first one that involwved
REOs -- is to prevent the sale of REOs acquired from
foreclosure sale on MERS deeds of trust,

I

THE COURT: And you regquested injunctive relief

before Judge Reed.

ME ., HAGER: ¥Yes.

MARGARET E. GRIENER, BDR, CCR NGC. 3, QOFFICIAL REPORTER
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THE COURT: #Why shouldr't I just tranasfer this
case to Judge Reed then? Why are you seeking -- are you just
playing judges off one against the other or what?

MR. HAGER: Absclutely not, your Honor,

The problem is that everybody here and everybody in
this case is about to lose their home, and --

THE COURT: But they are potentiazl class members
of actions you already filed and assigned to Judge Reed. Why
do you nesd my opinion here?

ME. HARGER: Because if you don't enter an order
stopping these sales, they will lose their homes before a
class ipjunction can be snterad.

MR. STERN: If I could add to this, Judge, there
is actually more cases than just the Lops:z and the Goodwin
case, there's a total in Nevada, including this case, of four
cases. There's alsoc a case, the lead plaintiff is Green.
There are two cases in Arizona, one of which has already been
disposed —--

FHE COURT: All filed by this same counsel?

MR. STEBN: Yes, your Honor.

M&., HAGER: That's correct, your Honor.

KR, STERN: And there's one case pending in
California so there's actually a total of seven cases.

THE COURT: I see no reason why I shouldn't

decline jurisdiction here and transfer this to Judge Reed.

MARGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPORTER
{775) 325%-9980
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ME. HAGER: Ypur Honor, there's one sale that's
scheduled for teday that is before your Honor in this motion,
and the Green case thai counsel just referred to was filed
afier the class motions in the other case ——

THE COURT: &And if I enter an order, of course,
you can appeal denial or granting of preliminary injunciion,
is that not binding on Judge Reed and the other judges when
they get around to considering the same gnestion?

S0, in other words, are you not simply filing in a
number of different forums jusi seeking a judge who will give
vou the relief?

— M2, HAGER: No, absclutely not, your Honor.

These clients that I represent ip this case will leose their

nomes -~

THE COURT: Yeu'wve said that about four times,
but you‘ﬁe never answered my gquestion. Why is this before
four or five different judges? Sam= guestion.

MER. HAGER: These clients --

THE COURT!: Séme binding ruling.

MR. HAGER: These clienis ars not before any
octher judaoes.

THE COURT: They are not peiential class members
before Judge Reed?

ME. HAGER: They are,.

THE COURT: They are.

MARGARET E. GRIENER, RDR, CCR HO. 3, OFFICIAL REPORTER
{¥73) 325-9980
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MR. BTERN: Judge, just 50 that the record is
cleér on this, your Honor, this case was actually initially
assigned to Judge Reed. There was an order transferring it to
VOl

THE COURT: That's not possible. 1t was —--
there was an order transferring it to Judge Sandoval?

ME. STERM: I belieye --

THE COURT: Or did Judge Resd directly recuse
and I accepted reassignmant?

MA. STERM: I believe it's the latter. T don't
believe he recused himself. I think there was simply an order
transferring it, and I think it was after Judge Sandoval had
announced bhis resignation.

THE COURT: #When Judge Sandoval resigned, the
next day T received assignment of all of his cases. 3:9 VOu

aware of that?

So it either had to come through that reassignment
order the day after he resigned, or it had to come by way of a
recusal order provided to the clerk requesting reassignment,

£

and I would have accepted reassignment being drawn next out of

tne hat by the clerk.

£

MR. STERN: 1 don't have the docket in front of
me, Judge, but my recollection is that Judge Hunt issued an
order fransferring the case from Judge Reed io you.

FHE COBRT: Directly.

MARGARET E. GRIENER, RDR, £CR NO. 3, OFFICIAL REPORTER
{7753) 329-998¢
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don't recall it ever having gone

MR, STERYN:

through —-

THE COURT: Then that wouvld nave been a recusal

Eype transfer.

MR. HRGER: There was nc recusal, it was just a

transfer, your Honor.

=4

THE COURT: Just doesn't happen, counsel.
doesn't happen that way in our district that way; doesn't
happen.

ME. HRGER: I'm familiar with when & judge
recuses himself, I practice a lot in this districk, your
Honor.

THE COURT: Okay.

ME. HAGER: And --

THE COURT: All right. 8¢ I zm on the verge of
declining jurisdiction in this matter. I'm going to hear
briefly the merits, but vary likely I'm going to decline
jurisdiction,

Let me ask a few other venue and jurisdiction
guesiions.

5o you have cases pending before other iudges. Are
you aware, alseo, that the bankruptcy judges have baen
following an eorder -— in other woerds, Judge Riegle entered an
order, and I'm assuming you're aware of that, znd the other

judges have been following it -- basicslly on the issus of

MARGARET E. GRIENER, RPR, {CR NO. 3, OFFICIAL REPORTER
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standing.

That's not the issue here, I appreciate. You go
much further than that, you say that whanever MERS is
involved, basically, there's an invalidicy of the deed of
crust.

Bot Judge Riegls entered an order which said MERS
does not have standing to bring a motion to 1ift stay in
bankruptey court, not declaring the deed of trust invalid,
and, of course, the rationale and reasoning was
understandable, it was because MERS could never answer the
quaestion who holds the note, who are we supposed to agree with
regarding the 1ift stay motion or payments.

That orxder is on appeal, and the district court has
set oral argument, I believe some time in November. iI'm one
of the judges. We're hearing it in almost en banc fashion.
There's about four or five district court judges that have -——
wers you aware of this, sir?

ME. HAGER: I am.

THE COURT: -- have set an en banc appeal. They
gre their separate cases, they have not been consolidated but
oral argument aad briefing has been csnéaliﬁated. The judges
will all sit togeiher and ask their thorny guestions and then
will issue their own opinions.

But, of course, there will be -- and you should all

“know, there will be an attemp: to coordinate those coinieons,

MARGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPORTER
{775) 325-9980
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but they are separate eases, and that's set inp Novenber, and
that's on the issue of whether MERS has standing to raquest a
1ift of stay in bankruptey court,

The remedy, of course, one very strong remedy your
ciients and others have, is to file a bankruptcy hecause the
bankruptcy judges are giving relief, and when MERS is the
party requesting relief, the baniruptey judges, as I
understand ii, are not recognizing their standing to reguest
that relief.

So there is a remedy in bankruptcy court, which will
be one of the guestions here in a few minuies as well, whether
I should proceed where you do have ancther remedy.

So you're aware of that appellate proceeding.

MR. HARGER: I am, your Honor,

THE COURT: And you have informed me of at least
three or four, maybe five other cases pending before other
judges where you’re seeking relief for potentially sither the
samz named parties or ihe sams named parties as potential

members, prospective members of a class to be certifisd before

C

udgé Reed.

MR, HAGER: That's correct,

THE COURT: Okay. And the last guestion not yet
enswered for me is why I have one of Judge Reasd's cases. In
other words, if all of these were originally assigned to him,

why would they carve out just one and send it toc me? And

MARGARET EZ. GRIENER, RDR, CCR NO. 3, OFFICIRL REPORTER
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nobody can answer that cne. Ckay.

MR. HAGER: I will say, your Honor, that the
Green case that counsel just referred to was filed in this
court on behalf of, I believe, 27 named plaintiffs after the
motion for class injunction was filed, and each of the
plaintiffs in that case received a temporary restraining order
and is protected now by an order of the court preventing
foreclosure or sale of their REOs, 50 —-

THE COURT: And it's not class certified soc it
only protects the named plaintiffs.

MR. HAGER: And that's what we're seeking to do
here today, your Honor.

THE COURT: That was geing to the las
jurisdiction guestion. Why have you joined so many named
plaintiffs here in this case?

I can perceive one very strong common question, and
that is the involvement of MERS, but otherwise I'm not sure I
see common guestions.

There are various grounds asserted, buat it seems to
me that they all turn on factual guestions that are central to
an individual plaintiff's case, you know, was there wrongful
foreclosure in that case other than by way of MERS's
involvement, was there unjust enrichment, conspiracy to commit
wrongful foreclosures and frauds other than MERS.

Of course, to the extent you're saying MERS

MARGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPORTER
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instigated a conspirecy, I understand that, bui otherwise that
individual lenders -- not lenders to the whole group of named
piaintiffs here, individual lenders are alleged to be part of
that conspiracy, there are guestions that pertain only to that
individual plainptiff's case.

MERS a5 a bDeneficiary is = common guestion,
Separation of the promissory note from deed of trust, that
seems ©o be & common guestion. The role as lenders, no.

Let's see. The documentation of rights under deed
ef trust, you know, I don't know why vou would have joined so
many plaintiffs for that guestion.

So that's a second questicn, why do we have, under
federal pleading rules and joinder rules, all of thess
plaintiffs named in thes same complaint,

MR. HAGER: Because they a1l have MERS deeds of
trust, and you're going to see that there is one pattern with

regard to foreclosures in connectlion with those MERS deeds of

trust that applies te all domestic foreclosures
THE COURT: Al right. Let's let yvou go ahead

with the merits argumenti, and I want everybody to

understand -- I apologize for stopping you, it's what every

federal 3judgs has to do, Wé are courts of limited

jurisdiction, we're nokt the general state courts, and cases

are only suppeosed to come to us when it inveolves federal law,

and we always ask these guestions; are you in the right court.

MARGARET =, GRIENER, RDER, CCR HNO., 3, OFFICIAL REFORTER
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So 1 do apoleogize, but that's the intreoduction I
have to -- X still don't have complete answers to those
questions, but, of course, we have to consider them at the
first of the argument,

Let's proceed, now, to the merits, and I'l}l let you
present the issue, please.

Mz, HAGER: Thank you, your Honor,

&5 I was saying, as te all but seven homas,
everybody is similarly situated, and it's a simple analysis
under state law that they do not -~ these defendants do not
have the power ko foreclose.

THE COURT: MNow, similarly situated, some of
these plaintifis have not yet been foreclosed uvpon, some have
been foreclosed upon, some have not yet had notice of
foreclosure?

M=, RAGER: Everyone in this motion is in
foreclosure or has already lost their house allegedly as an
RED.

THE COURT: Okay. 5o foreclosure has already
been concluded and their title destroyed, of course, for scme
of the cases subject to lis pendens or your right to have the
declaration that the foreclosure was wrongful,

Are there any other categories of parties in
different circumstance? Some have filed bankruptcy or nao?

MR. HAGER: HNo.

MARGARET E. GRIENER, RDR, CCR ¥N(. 3, OFFICIAL REPORTER
{¥75) 329-9048
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THE COURT: Mone of them.
All are in default in their pavments.

MR, HAGER: Al} are behind in the terms of the
note,

THE COURT: All are not subject to or have not
had availed to them z modification agreement by the lender.

MR. HAGER: HNo.

THE COURT: HNone, none of them.

MR. HAGER: Ho.

THE COURT: And none have entered intoc a —-
either a stand-still agreement with the lender, we won't —-
or, through you, we will not foreclose, we will not procesd
foreclosure.

MR. HAGER: I den't believe so0, your Heornor.

THE COURT: Okay. aii right,

MR. HAGER: Your Honor, WRS 107.080(2) {b)
avthorizes the beneficiary, the successor in interest to the
beneficiary, or the trustee, to commence nenjudicial
foreclosure in the Siate of Nevada by issuing a notice of
defzault and election to sell the pzﬁperty and providing prop
notice of that notice of default.

The trusiee, the alleged trustee on all but seven
the homes that are the subject of this mptiﬂn is net the

trustee in the deed of trust, and there is no documentation

the record that they are authorized to act as a trustee for

Eo

exr

of

MARGARET E. GRIENER, RDR, CCR NC. 3, OFFICIAL REPORTER
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anyone.

THE COURT: 1Wow, we're talking about MERS here.

MR. HAGER: No, we're talking about under Newvada
state law, your Honor, 17.088(2) (b}, noniudicial foreclosure
statute --

THE COURT: Rightf

MR, HAGER: -- it specifies who can initiate a
nonjudicial foreclosure.

TEE COURT: Right.

MER. HAGER: The beneficiary, the successor
beneficiary or the trusie=. The trustee is designated on the
deed of trust.

None of these defendants, with the exception of
seven homes, and I'11 talk about that later, it reguires more
analysis, but with regard to all the other homes that are the
subiject of this meotion today, none of these defendants are
designated as a trustee or have presented anything in the
record to reflect that they are authorized to act in any
fashion as & trustee or to commence a forecleosure.

The entity alleging to be the servicer or
subservicer is also a stranger to the dsed of trust and the
lpan documents. The entire factval record herein fails to
reflect that they have any suthority whatscever to act in
connection with any of these loans.

Judge Reed and Judge Sandoval both previously ruled

HARGARET E, GRIENER, RDR, CCR NO. 3, OFFICIAL REPORTER
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" have kbeen that those two judoes have identified for -

that the two issues to be heard at preliminary injunction
hearings on these cases, these foreclosure cases in this
court -- and Judge Rzed and Judge Sandowval issusd a combined
eight temporary restraining orders enjoining foreclosures on
MERE deeds of rtrust since QOctober of last year.

THE CCURT: In this case, Judge Reed issued a
temporary restraining order?

ME. HAGER: HNo, not ip this case.

THE COURT: 3:09-534.

MR, HAGER: Are you talking sbout this Dalton
case we're here on tboday?

THE COURT: That's what we're here on, yes.

MR. HRGER: HNo, I'm referring to what the issues

THE COURT: WWas there a TRO reqﬁest mades and
considered in this case, 3347

MR. BAGER: Only to you, your Honor, and you
denied it.

| THE COURT: Oxay.

MR. HAGER: The two issues specifically
identified by Judges Reesd and Sandoval before the Court at a
preliminary injunction hearing such as this one todsy wherein
the plaintiffs sought to stop forsclosures or prevent the saie
of REQs involving MERS deeds of trust are, one, whether the

appropriace parties are seceking to forsclose on the variocus

MARGARET E. GRIENZR, RDR, C€CR N{O. 3, OFFICIAL REPORTER
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propertiies, and whether those parties gave the necessary
notice, and, two, whether the originating lenders
unscrupulously targeted people who could not repay the offered
loans just to obtain the loan origination fee.

In this case, in document number 91, I attached some
of those TROs issued by Judge Reed and Judge Sandoval. I
don't know if I attached an order that was issued by Judge
Hicks with regard te two REOs, but those TROs that I just
referred to set forth those issues as bheing the issues that
Judge Reed —— Judges Reed and Sandoval said would be the
issues addressed at a preliminary injunction hearing such as
this.

Nevada law as if applies to the record in this
motion and as it relates to the first issue, whether the
appropriate party is -- that seeks -- whether the appropriate
party is foreclosing, is seeking to fereclose on the various
proparties, is dispositive of the motion today with the
exception of seven homes which, again, 1'1l)l get to later in my
grgument.

Nevada law has not changed sinece the greation of
MERS. The statute I just referred to with regard tc who is
the entity that has the power to initiate a nonjudicial
foreclosure is the same a3 it was before the existence of
MERS. Banks and their foreclosure mills cannct argue --

cannot agree among themselves to taks people’s homes in

MARGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPORTER
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vipglation of Nevads law.

There is no mention of MERS in the NES that coverns
nonjudicial forsclosurss, but there are gpecific provisions
regarding the appropriate parties who are zuithorized to
foreclose and the notice that these parties, and only those
parties, are reguired to give.

Sc as io 211 but the seven homes I'll talk about in
a minute, the subject of today's hearing on the face of the
entire record before this Couri, the alleged trustees seeking
to foreclose is & stranger to the loan, is not the trustee of
record before the Court ard is not, guote, an aprropriate
party io forecless,

Furthermore, the parties seeking toc foreclose on all
of those homes I just mentioned, not being an appropriate
party to foreclaose under HRS 1437.080(2}) (b)), the necessary
party —-- the necessary notice by the appropriate party has
never been given.

S50 both the appropriate pariy to foreclose provision

the Nevada }law wiih regard to nenijudicizl foreclosures has

(i}

=]
not Deen met, and the nociece reguiremesnt by the appropriate
parcy has not been met. Those are the tweo issues that Judges
Reed and Sandovel said would bs the firsi issue considered at
these preliminary injunction hearings.

4 determination that the foreclosure on every loan

the subject of this hearing today in which the same trustee is
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named on the deed of trust &3 in the notice of default, the
record herein provides no evidence to the contrary that the
appropriate parties are not seeking to foreclose, and
therefore the appropriate parties did not give the necessary
notice,

As 1o all the deeds of trust in which Reconirust was
not named as the trustee, we need not look to the law of
agency or UCC or the analysis in Ip Re: Hawkins, the arguments
of the gualifications of experts, or the criticisms that we
gid not file a more lengthy motion that some of the defendants
allege, or the competency of the declarants for Countrywide,
Wells Fargo and others to assert facts based on what they
heard around the office. All we need to do is look at the
record in this case to determine that these parties claiming
to be the trustees have no connection whatsoever to the loans.

Apparently realizing that they cannct prevail on the
first issue of whether the appropriate parties are —--

THE COURT: if that's the case, why do you need
an injunction? In other words, let them do their foreclosure
and then file a lawsuit in state couri dealing with state law
that the foreclosure had no effect.

MR. HAGEER: Because my clients weould be
hamelgss, and, under MNevada law, the loss of real estate is
irreparable harm.

THE COURT: But thet's not a reason for filing a

MARGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPORTER
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petition with the president of the United States or with the
diplomat £rom France, that's an argument for £iling a
bankruptecy petition, for filing an action in state court or
allowing the foreclosure to go shead and suing then for
wrongful foreclosure. Why is that a justificationm for filing
in federal court?

You have a remedy. In other words, bankrupticy gives
an automatic stay. You don't even have to come in here and
listen o all of the crazy guestions of a judge. You get an
automatic stay like that. Why should I entertain this
preliminary injunetion when yvou have a remedy?

MR. HAGER: Because you haverjuzisdictian, your
Honor, under diversitiy jurisdiction. Because the appropriate
remedy for a homeowner to take wher somebedy with no authority
to foreclose on their home says I'm going to sell your house

on the courthouse steps i5 10 come to court and prove and say

prove you have the right to foreclose, that's why.

This is exactly what I'm obligated to do on behalf
of my olients and exactly what they should deo is come to court
and say this rogue entity that is seeking to take my house has
no authority to do so, stop this,

THE COURT: Okay.
MR, HAGER: Aprarently realizing tThat they
cannot prevail on the first issus of whether the appropriate

parties are sseking to foreclose, the defendants now after --

MARGARET E. GRIENER, RBR, CCR NO., 3, OFFICIAL REPORTZ
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by my count, 48 homss being protected by this court by court
orders right now that they cannot foreclose —--

THE COURT: By "this court," meaning in the
sther cases?

MR. HAGER: In the other cases, your Honor.

~-- now have alleged that insiead of in those cases
where 47 of the homes there is no bond posted, in one of the
homes there's a $500 bond posted, now the defendants appear to
have shifted their position that they took before Judge Reed,
Judge Sandoval and Judges Hicks who issued those orders
protecting them, 44 of those homes, four of them your'Hanor
has protected by stipulation with Citibank, their tactics now
appear to be to submit declarations to ask your Honor to
require.the posting of a bond in such a huge amount that even
though they have not shown any right -- they have any right
whatscever to foreclose, the defendants will, nonetheless, be
able to take and sell the homes because the plaintiffs do not
have encugh mopey te post a huge beond to stop them.

This and other arguments by the defendants is
essentially &s follews: Ewven if we have no righi to
foreclose, we want such a large bond to be raguired that the
homeownars are unable to post that bond, and we get to take or
sell the home because we started a foreclosure.,

The other argument that is similar is we declare

that we are the servicers although there are no documents in

MARGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPORTER
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the record to support that assertion, none. We declare we are
the servicers, and, as the self-proclaimed servicers, we have
the power to commence foreclosure although, again, there are
no documents in the record to support that assertion either.

It is not too much to ask that before tzaking
pecple's hgmes, making them homeless, before taking millions
of hames,_the entity seeking to do s0 present documentation to
the Court that they are who they say they are and that they
have the right to foreclese,

These are not verbal contracts, these are written
agreements, which leads to the next issus ¥I'11 address. Have
these lcans been transferred by the original lender on the
deed oFf trust, and what is the effect of the transfer of that
security interest, what is the effect of that transfer on the
security interest.

s I understand the defendanis' oppeositions to the
motion being heard here, only one lcan of all the loans at

issue today, your Homor, is alleged to still be held by an

“h

entity identified as the lender on the deed of trust.

THE COURT: You're asking, of course, for

b

invalidation of the security interest, right?

KR. HAGER: With regard o all the homes but
seven that nams= Recontrust on the deed of &£rust, we don't even
need te get to that issue, your Honor. The entity seeking to

forecloss is a complete stranger to the transaction.

MARGARET E, GRIEWER, RBR, CCR ND. 3, OFFICIAL REPCORTER
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THE COURT: Well, vou're here for squitable
relief,

ME. HAGER: Yes.

THE COURT: A preliminary injunction is
equitable relief. The Court sits in equity when that happens.
And you certainly appreciate the tremendously ineguitable
position you're presenting, don't you?

ME. HAGER: I don't, vyour Honor.

THE COURT: You deon't. Well, these péopie
received loans --

MR, HAGER: They did.

THE COURT: They didn't buy the homes with total
cash. If they had, of course, they wouldn't have the problem.
We 311 buy our homes with credit. And they-gave deeds of |
trust, and moneys, hard-dollar moneys, were put into the deeds
of trust and the notes not so that the lender could own the
home or have any interest in the home or its profit or leoss,
but a deed of trust taking a portion of the titls. That's
what a deed of trust is.

You're asking as part of this lawsuit not only to _
declare that they have no ability, present ability, to
foreclose or to recognize their interest, you are also asking
in the lawsuit to invalidate their security interest, make
their loans totally unsscured.

Do you appreciate, 1'll ask once more, the

MARGARET E, GRIEZNER, RDR, CCR NO. 3, OFFICIAL REPORTER
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inequitable result you're requesting?

M. RHAGER: I den't believe that it's
inequitable, your Homor. If the party seeking to foreclose
has no right to foreclose, then it would be like me
foreclosing on somebody's house merely because --

THE COURT: You're absolutely right., If John
Boe came off the street and said he wanted to foreclose on my
house, you're absolutely right, but my response would be to
laugh at him. If you have no interest in the deed of trust,
give me any notice you wani, I could care less. Don't iry to
evict me from the home, and that would be my response,

But what you're saying goes further than thar. What
you're asking is every deed of trust which cited MERS,

wrongfully or rightfully, they are forever barred from

designating another agent, they're forever barred from

foreclosing on their deed of trust interest, and, mors
impertantly, also part of the complaint, their security
interest is gone, and, again, you don't perceive an
ineqguitable result in that request?

MR. HAGER: The law is clear with regard to how
a security interest remains intact. If —- and if we look at
the landmark decision by the Kansas Supreme Courti, not a
particularly activisf court, a very conservative court, and we
leook at their snalysis where they say when the leoan is

transferred, there has to bez an agreement between that

MARGARET E. GRIENER, RDR, CCR NG. 3, OFFICIAL REPORTE
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Eransferes and MERS for MERS g act as a nowminee in order for
that security interest to remain intaci, that doesn't mean
that somebody can ceme before a court and say I put up this
money, these peocple intended this to be secure, I want the
Court to impose an eguitable secured interest on that
property, we agree that would be'apprapriate, absclutely, but
we don't have that here.

What we have here is exactly what vour Honor
indicated, & John DBoe, a2 rogus entity, saying I want to
toreclose on this house, in fact, I am going to foreclose on
your house, and I'm geing fo sell it on the courthouse steps
potentially to a BFP so you can never get it back.

FTHE COURT: The reason why I've asked over and
over about your bankruptcy remedy is because in the bankruptcy
court we balance the eguities house by house.

Okay, John Doe has filed a bankruptcy petition, he
or she is five months in arrears. The bank is asking me to
1ift the stay so that the bank can forecloss,

Now, let me consider the eguities on both sides,
The debitor has absolutely no ability in one case to make any
payments going into the future. Sounds to me like I ought to
1ift the stay and let them forecleose,

In another case, the debtor says, Judge, I can't
make the back payrments, but I can make half the payment for

two months and then the full payment going forward as soon as

MARGARET Z. GRIENER, RDR, CCR NC. 3, QOFFICIAL REPORTER
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I get another job, and the judge weighs the equities and says,
yeah, the stay ought to remain in place, I'll give you a
chance to reorganize your debt and tell the bank forcefully at
the judge's direction, you'll take the payments over time
instead of immediatelvy and now.

in other words, case by case the judge can look at
the eguities and dscide this one needs io foreclose —— £o be
foreclosed, this ons=, the dsbior deserves another chance.

Under the standards specified here, you're giving me
one great big ball of wax because MERS was named on all these
deeds of trust, regardless of the eguities in the warious
C&ses, one case already foreclosed, one case two months in
arrears, no big deal, one case two years in arrears, a big
deal, all of them are in the same basket. Judge, because MERS
was designated on the deed of trust, we want vou to stop the
toreclosure sales pending the lawsuit going, what, two years
into the future plus two years appeal time, and we want youm to
invalidate the security interest in sam= cases.

So the old saying, in order to get eguity, you must
come in with eguitable presentation, applies, and I'm not sure
I peresive the eguity of your reguest.

MR. HAGER: Your Honor, the scenario you jusc
describsd --
THE COURT: Why don't vou offer it with a hond?

Why don't you offer it with 3 proposal for each of these

MARGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPORTER
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folks? Judge, disregard the past payments, please, but we
will make preseni payments going into the future while this
case is pending. Why don't you present any eguitable sclution
galong with your request, stop all these foreclosures for an
indefinite period?

MR. HAGER: Let me respond te the Couri's first
comment first, The scenario you described where the bank
comes in, the court looks at -- the bankruptey court leoks at
the equities, we don't have that here.

We don't have a party before the Court that has a
right to foreclosure. We don't have a party before the Court
that stands to lose & dollar on this deal that these
plaintiffs, these movants, owe any mopey to. There's nothing
in the record to reflect that, That's why they're all
similarly situated, and that's why it can all be dealt with —-

THE COURT: I would totally agree with you if
that's the case, if that's the law and the ultimate decision
of the judge or the jury, terrific, but, in which case, you
don't need a preliminary injunctiion.

At the end of this case, if you're right, the Court
will declare in any foreclosure that's already occurred, or
that cccurs during the pendency of the case, is invalid, it
did not effect a transfer of the title of the property from
the debtor, and you'll have your relief.

if you're wrong, and they do have the right to

MARGARET E. GRIENER, RDPR, CCR NO. 3, OFFICIAL REPCORTER
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participate or give notice or designate somebody else to give
notice of a foreciosure, then, of courss, you should not have
received the preliminary injunction in the first place anyway
unless you provided bond or other undertaking to secure
against the damage they sustained during the pendency of the
czse.
Do you uwnderstand thst?

M. HAGER: Well, but the problem is, under HES,
a purchaser at a forecleosure sale is a bona fide purchaser,
and so I don't know that those bona fide purchasesrs would
necessasrily agree at the time of trial when the Court —-

THE COURT: HNot im a totelly invalid foreclosure
sale. If XY John Deoe walks off the street and says to you I'm
foreclosing on your home, here's a notice, and then he
conducts a sale on the courthouse steps, and somebody buys if,
a courf. hes the right wo say, sorry, bona fide purchaser, you
bought nothing. Right?

MR. HBAGER: Well, I guess we could take that
approach, your Honor, and then have other people that are
harmed out there rather than preventing these entities who

have no right to feoreclose Erom taking these houses at this

time.

m

It seems £o me the most efficient way and th
Eairest way to deal with this is;, if somekody who has no right

to foreclose, as vour Honor just indicated, we see that today

MARGARET =, GRIENER, RDER, CCR NO. 3, OFFICIAL REPCRTER
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in this record, it appears to me a relatively simple matter to
say tnis foreclosure should be stopped. That's what courts
are for,

&nd, wvour Honor, with regard o they could just go
file bankruptcy, that's a -- that imposes a hardship and alsc
& stigma or my clients that, if there's an entity that's
seaeking ko foreclose on them, they shouldn't have to suffer
that experience and incur that expense and have a bankruptoy
on their record and have that affect their credit.

Iif they are being foreclosed on —-

THE COURT: Their credit is already aifected.
They're two months, s5ix months in default on payments, most of
Ehe time not at their fault, ¥ would add. I zerved 20 years
on the bankruptey ceourt in this federal distriet, and I
listened to those cases all the tima. My leanings are towards
the debtor, and case by case I considered those issues.

VWhere it was just totally impossible, of course, I
lifted the stay and let the creditor foreclose, In those
cases where they had a chance to reorganize, I said no, I'm
sorry, bank, yau}re stuck here with me for awhile.

So I know the equities involved, but my concern is
you're not presenting an eguitable reguest. It's not like —-
Ylike 1 aiﬁays‘received on the bankruptcy bench, case by case,
I always received an eguity-to-get-eguity proposal. It was a

proposal, Judge, we can't make the payments Iocr fwe or three

MARGARET E. GRIEWER, RDR, CCR HO. 3, OFFICIAL REPORTER
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months, but then we can make the full payment, Okay, let's
give you a chance, or, Judge, we can't make any payments going
into the futwre, in which case I said, okay, I appreciate

that, bank, vou have to be allowed to foreclose.

There's no —-- £hese folks, I'm sorrcy to say, and I'm
not —— I'm not even the massenger here, they've already-
suffered the stigma of missing payments, again, I certainly

would agree probably mostly not at their fault because of loss
of jobs, medical expense, whatever else it is.

50 that's why I keep asking the guestion, ang that's
where I'm coming from, right, 20 vears as z bankruptcy judge,
I always ask that guestion, all right, you want o keep the
house, what can you tender by way of an egquitable cffer.

But I -- but you're not perceiving that, and I'm not
perceiving your position, and that's the problem.

ME. BEAGER: B&nd I think one of the reasons may
be, your Honor, because whemever you explained ko me your
experience and your position, you keep referring to "the
bank." This is not "the bank," this is -- these are rogues
that have no conpection to the loan.

THE COURT: Then that's purely a legal gquestiion,
and, of courae, I1'll address that, and I appreciate your
arguments on that one.

MR, HAGER: 1It's not just & legal guestion, it's

z matter of the entire record in this motion, your Horor.

MARGARET E. CRIENER, RDR, CCR NO. 3, OFFICIaL REPORTER
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They're not on the deed of trust as the trustee. There's no
documentation supporting that they have any authority
whatsoever to act on that deed of trust, yet they're Erying to
take ihese homes,

It's not the situation you just described, it's
not -- it's neot vis-a-vis that the -~ the liemholder, the
holder of the note, that®s not the situation at all, or even
somebody who has any evidence in this record showing that

hey're authorized to act as the agent of the bank, none.

rt

There is none in this record.

So in that scenario, vyowur Honor, and I —— T
understand what you're saying, and I'm factoring that into
what I'm saying here, but that's what's completely different
about what we're here on today than what you're talking about
in terms of when you're dealing with the actual parties in
interest, the bank and the borrower. There is no bank here,
there is nobody on behalf of the bank here, there's nobody
anthorized to act on behalf of the lien —-

THE COURT: Realistically speaking, it's not the
bank, it's the thousand people that have shares in a fund that
own this lean, right?

MR, HESER: And if it is, where's the authority
for these entities to act on their beshalf? I mean, we can't
just overlock that.

THE COURT: Then what is sufiicient for the

MARGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPORTER
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authority, a signed documsnt by z1} 1,000 shareholders?

MR. HAGER: Some document, some document, but we
have none. We can deal with that at another day, your Honor,
and we may wvery well have to, but teday with my clients who
are abowt to lose their hemes, there is nothing in the record.

And I —— I'm not trying to avoid your gquestion, your
Honor, I'm trying to deal with --

TEE COURT: Neo, that's ckay, they'll have a
chance to respond to that. They'll tell me what documentation
exisis, and you can reply to that.

MR. RACER: But it's not in the record, and
that's what we're dealing with.

And I know we had intended to call an expert
witness, and we were told this is not an evidentiary hearing,
and so, based on that, we came prepared to argues based on what
the record reflects, and that's what I'm doing, and what I'm
saying is there that is nothing in the record with regard teo
thase foreclosures with the exception of those loans, those
deeds of trust that name Récentrust as the trustee, seven
homes.,

With regard tc the rest of them, there is no
connectien, nco documentation reflecting any auvthoriiy to act
other than the self-proclzimed I'm the servicer and the notice

of default, notice of sale or trustee's deed upon sale signed

by an alieged trustee thai is not connscted to this losn in

MARGARET E. GRIENER, RDR, CCR NG, 3, OFFICIAL REPORTER
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ks I said before, there is only one allegation, one
Ipan that is allegsad to be owned by aaybody in this case, that
is the First Horizon deed of trust, First Horizon loan where
First Horizon is named as the lender in the deed of trust, but
it is not First Horizom that states it is the record owner of
that loan, it's MetLife, and MetLife doesn't say how they know
that First Herizon owns that loan,

You would think that if First Horizon has a
financizl stake in this and actually owns the loan, then they
would come forward and say MetLife is authorized as opur agent
to say something, or they own the loan, but for MetiLife to
make that kind of representation would 5e)like me saying that
the Grand Sierra is owned by MGM because I remember back in
the '70s it was and I didn't know it was scld since then.
Metlife is not compeient £0 testify whether First Horizon
transferred the loan,

How, on that locan and that foreclosure, it is
irrelevant whether First Horizon does or not own the loan
because the record reflects that the foreclosure was commenced
by an alleged trustee not named on the deed of trust and a
trustee, alleged trustes, in which there's nothing in the
record to showing that they're authorized to ackt as a trustee
te commence a foreclosure which is a reguirement of NRS.

What is telling about the oppositions is that none

MBRGARET E. GRIENER, RBR, CCR NO. 3, OFFICIAL REPORTER
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of the defendanis glaim that they own any of the loans, none

them do.

il

o

Bank of America for its afriliate Countrywide says
it services 8,%50,407 lcans in the United States, but it does
not allege teo own one loan.

Wells Fargo says it services I don't know how many
million loans, and it says it owns some.

Bank of America, Wells Farge, Countrywide and the
other defendants in their joint oppositions state that the
reguested preliminary injunction, guote,

"Is not in the public interest because the
requested preliminary inijunction could adversely
impact the lpoan owners many of whom are third parties
not pefore the Court.”

Well, the parties before the Court are the parties
trying to foreclese so what they're saying is that the people
whoe own the lean are not involved in the litigatien, znd they
could be harmed if the preiiminary injuncticon is issued. They
don't say they would, they say they could, hypothetically.,

Seo those parties seeking to forecloss are only able
to foreclose if they are auvthorized agenis of the owners of
the locan. It is the principle that designates zan agent and
avthorizes the ageni to act. 0Only the princical can create
agengy status., An entity cannet becoms an ageni mersly

becavse it says it's so.

MARGARET 2., GRIENER, RDR, CCR HKO. 3, OFFICIAL REPORTER
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One would think that the principal or owner of the
Yoan has a financial incentive to produce documentation in
this case, in this motion, establishing that the defendants
are autherized agents to commence forecliosure.

One would think that the self-proclaimed agents
would put something in the record te prove that the principal
has appointed them as an agent and auvthorized them to
forecleose. Instead; what we have is a record that reflects
nothing to prove that the defendants are the self-proclaimed
servicers or subservicers or trustees that they say they are.

I*11l address the issue of thes transfer of these
loans -~ of these notes as it relates on those MERS deeds of
trust.

THE COURT: One factual guestion I have there
is, in every single one of these cases, MERS is designated as
a beneficiary and as, what, agent?.

MR. HAGER: Neominee.

THEE COURT: Nomines.

MR. BAGER: Of the lender.

THE COURT: Okay. BSo that's the technical
status they're given in the deed of truast.

MR, HAGFR: Yes,.

THE COURT: Beneficiary and nominee of the
lender; not agent, the word used is nominse.

MR, HAGER: It's nominee, your Honor.

MARGARET E. GRIENER, RDR, CCR ¥0O. 3, OFFICIAL REPORTER
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THE COURT: Okay. And in every one of these
cases MERS -~ I am assuming o avoid the bankrupicy ruling and
problem, MERS has redirected, for sxample -- what are they
called, the reconstruci -- reconstruct, for example, to
designete them £o notice the sale? Is that what's happening
in each of these cases, or are they all different?

MR, HAGER: ‘There's nothing in the record here
to reflect thaet even happensd. But you're correct, your
Honor, in terms of how these foreclosures have morphed over
time as a result of MERS being found to not be 2 beneficiary
in Misscouri, that the Arkansas Supreme Court —— Kansas Suprenme
Court, of course, says that neoi only are they not the
beneficiary, but, as the nominee, once the note is
transferred, absent an agreement bhetween that transferee and
MERS, that MERS is acting as the nominee for that transferses,
the security interest is destroved. That's the law in Kansas
now under that Kansas Supreme Couri case.

But getiting back to what the Court just said, and
that's the next peoimrt I was going to make, MERS is
simultaneously stating in its deeds of irust that it is &
nominee and it is a beneficiary. &4 beneficiary is a
principal, A nomines is, at best, an ageni. You can't he
both, but ihey try to cover all bases.

THE COURT: Well, sure, you can be both, and

there's lots of cases where you are both, for example, in

MARGARET E. GRIENER, RD®, CCR NO. 3, OFFICIAL REPORTER
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joint loans where —- you know, I'm handling a big case down
south, bless their hearts, where 6,000 people own just an
interest in a note.

So you can be both beneficiary or partial
beneficiary and nominee or agent or servicer. But your point
is well taken, and I understand it, here they are not
beneficiary at all even though they are so named in the deed

of trust.

ME. BAGER: And that's what In Re: Hawkins which
your Honor indicated familiarity with specifically Ffound, and
reading from In Re: Hawkins, it says,

"MERS does not have standing merely because

it is the glleged bensficiary under the deed of
trust., It is not a beneficiary, and, in any event,
the mere fact that an entity is named beneficiary of
& deed of trust is insufficient to enforce the
cbligation.™
Your Honor, just because this is a nonjudicial
foreclosure state does not prevent the plaintiffs from raising
claims and defenses in court. That's the way to do if is to
come io coﬁrt and challenge an unlawful attempt to take
somebody's home, and that's what we're doing today by this
requast for an injunction,
The law of promissory notes governs the enforcement

0of these notes. There is a requirement that transfer of
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negotiable instruments must occur in specific ways governasd by
ihe HCC.,

&5 we see in this case, only one loan is alleged to
be owned by the originating lender, the rest, there's no
allegation that they're owned by the originating iender or who
owis them. So we know that they'ws been transferred, but we
don't know who the owner is.

and, you kmow, in all likelihood —- I don't know if
it's of record in this particular meotion, but, in all
likelinood it is that they're been securitized, your Honor,
they're held by a number of investors in a mortgage-backed
security pool.

Nonetheless, for the purposes of today's hearing,
these entities seeking to foreclose must prove that they have
some authority to act on behalf of those owners of the note,
on behalf of the owners of the loan, bsfore they can foreclose
on my clienis' heouses, before they can make them hemsless,
yvour Homnor.

& holder is entitled to enforce a negotiabls
instrument. Holder is defined in the UCC. These defendants,
if they seek to enforce the rights of a hoiéer,rthey musi hawve
some documentation, present somsthing in the record to show
that they have that right as an agent of the hoider, and
there's npothing in this record to reflect that.

One of the effects of these MERS desds of trust, and

MARGARET E. GRIENEZR, RDR, CCR NG. 3, OFFICIAL REPORTER
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if, in fact, some were to say that MERS is a benefigiary, is
you have two chains of ownership. You have the one that’'s
transferring with the note as it's transferred, and then you
have the one that MERS would hold as a beneficiary which is
why I said before they can't be both 2 nominee of the lender
when the note is transferred separately and remain
beneficiary. The security instrument, the deed of trust,
travels wiith the note.

The owner of a note owns the lien if the lien is

still valid. In order for an agent or servicer to eniforce the

lien, that agent must prove it has authority delegated Ffrom
thte principal. The principal has to reveal itself and
demonstrate the agency or servicer has authority, that's the
principal that has to establish the agency relationship, not
the agent declaring it, and we don't have any of that in the
record.

Your Honor, random pecple are showing up and
claiming unilaterally they have the right to foreclose on my
clients' homes without demomstrating that the principal has
delegated the power to them to enforce the security
instrument.

&35 nominee ﬁn the deed of trust, as agent for a

lender, MERS then attempts or purports to designate another

agent for foreclosure purposes. Well, if you're the agent of

the principal, you can't designate another agent for

MARGARET E. GRIEHWER, RDR, CCR NO. 3, OFFICIAL REFORTER
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foreclosure purposes, the principal has to do that,

So in iis nominee-as-the-lender cacacity, MERS
doesn't have the authority to designate another entity for
foreclosures purpeses. They're an agent, they're not a
principal. Agents don't get to create agency status for
ancther principal, only the principal can do that.

Why don't they show the owner of ithe loans and that
tney have the authority from the owner to foreciose? If's not
Ehat hard, your Honor., It's not —- if's aoEt too much £o ask
for these defendants who want to taxe my clients' homes, sell
them on the courthouse steps, make them homeless, no produce
evidence that they have the suthority to do so.

The defendanis argue that since the defendants --
since the defendants allege that the movants are in default,
not the principel, not the bank, the defenpdants, it’'s not iike
yvour hankrupicy court experience, your Honor, these strangers,
bystanders commenting from the sidelines who say, yes, they're
in default, not the party, not the bank, as ?Dur Honor
indicated in conmection with your benkruplcy court experience,
the defendants argue that since the defendants allege the
movants are in defaunlt, the movants cannot ask the Court to
enioin a foreclosure.

First, the allegation iz that the movankts are in
defauls, and it's only made by the defendants, and there is

nothing in the record to show that the defendants are anything
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other than bystanders who have no authority to deglare a
default, nor any information from the principal regarding an
accounting cf the moneys received on the loans.

Third-party funds, $11 trillieon in federal funds so
far for tozxic assets, these types of loans, the principal is
the one that can account for that, whether the Fed has already
paid them off, whether TARP or TALF has alrsady paid them off
if they're the property of the federal government, that would
be the prineipal}, that would be the bank that would have that
information, not some bystander, not somsbody that was merely
in z positien to accept payments on behalf of a loan or claim
that they had a right to accept paymenis. But there's nocthing
in the record teo show that they did. That's what we have here
today.

Secend, even if a homeowner is in defaulit, which we
do not concede, that doss not mean that an entity with no
right to foreclose gets the home. That's the issus before you
teday, your Honor. Deoes an entity with no right to foreclose
get to fake the home?

Does an entity that cannct account on beshalf of the
principal for what amount, if any, is due on the loan get to
toreciose and say, oh, they're in defaunlt, vour Honor, they
are not entitled to eguity. The answer is no. It violates
principles of fairmness, and it's also unlawful,

The argument they make is basically this: Since our

HMAFGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPORTER
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records show -~ their records, whoever they are, strangers to
the lecan -~ that you are behind on your paymenis, even though
we cannot prove we have any rights to forecloss, Wwe gei to
take vour homs, and the Court can'it stop us because we say vyou
are behingd in your paymenis.

These are not the parties, if any, that have a righe
tc foreclose on these deesds of trust. Thess ars not “the
bank," to use the Court's phrass. That's what happens with
MERS5., That's what's common with them, but what you see is the
same pattern. Come foreclosure time, somebedy who has no
connection £o the loan is the one that's deing ithe
foreclosure, and that's what the record reflects in this case,
your Honor.

¥our Honor, we ask that the Court grant &
prelimipary injunction. Sincé the metion was filed, when
fgreclosure has been completed there was allegedly conducted,
despite the fact that my }law partmer was there that day at the
courthouse, and they said that the house was not going to be
s50l1d, the plaintiff then received a notice that, in fact, it
became an REC that day.

50 it was not on the list, but since it's the honor
system at the courthouse, at the courthouse steps, there's no
one from the sheriff's depariment, or anybody else that's
involved in it, this is the third time we'we szesn this. Since

the motion was filed, since the complaint was filed, one house

MBEGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPORTER
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has been so0ld, we ask that the Court issue a preliminary
injunction.

These other issues, your Honor, if they wani to come
in and move to set aside the prelimipnary injunction, I
understand that, but the reason there's only a pertion of the
plaintiffs involved this motion is because these are the
plaintiffs who are -- either their house could be sold right
now as REQ, or are facing imminent threat of foreclosure.

THE COURT: MNow, you addressed one single case
where you said there was a2 continuvance stated on the
courthouse steps?

ME. HAGER: There was, your Honor.

THE COURT: But a trustee's deed, nevertheless,
w&s entered,

KR. HAGER: Yes.

TEE COURT: And which case is that?

MR. HAGER: Peolanski, wour Honor.

THE COURT: Polanski?

MR. HAGER: Polanski, yes. They are in this
motion. At the time of the motion it was ko siop the
ftoreclosure. Today it would be --

THE COURT: Have you filed an affidavit to that
effect?

ME. HAGER: Yo, I haven'k, your Honor.

THE COURT: Okay. You recognize you nesd to .

MARGAREYT E. GRIZKEZR, RDR, CCR NO. 3, OFFICIAL REPORTER
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MR. HAGER: I do.

THE COURT: So you're saying that with regard to
ithe Polanski rcase, there was a continvance stated on the
courthouse steps, you have a witness --

ME. HAGER: I do.

THE COURT: -- wno will sign a declaration under
cath.

MR. HAGER: I do, my faw partner.

TEE COURT: And, neveriheless, there's a
trustee’s deed entered on the basis of the sale that allegedly
occurred at that date and time.

MR. HAGER: Tﬁat's correct,

TEE COURT: OCkay. You'll have to file the
affidavit, of course, but I'1)! ask counsel £o respond to that.

ME., HRGER: I will, wvyour Honor. Thank you.

THE COURT: Thank you wvery much,

{Biscussion held off the record.)

THE COURT: A1} right, ceounsel, go ahead,

MR, STERN: Thank you, Judge. Once again, ariel
Stern. I don't believe I made a Full appearance on the
written submissions =o I would like to briefly restate my
appeacance, and then give you & little bit of a roadmap as to
how the defendants want to present our srgumant.

THE COURT:; Who did you represent?

MR. STERN: Bank of America, Countrywide Home

MARGARET E. GRIENER, RBR, CCR NO. 3, OFFICIAL REPCRTER
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Loans, Recontrust, La Salle Bank, First Franklin Financial
Corporation, First Horizon Home Leoan Corporation, Sun Trust
Mortgage, Wational City Bank, National Cicy Mortgage, National
City Corporation and PNC Financial Services Group, |

THE CCURT: Okavy,

MR, S5TERM: What we would like to do, Judge,
keeping in mind thai we're cognizant of the fact that the
plaintiffs have presented you with a ball of wax, and it's

iculit to disentangle, we'we decided to allocaie and allot

=1y

dif
Ehe argﬁment in a way that hopefully keeps the argument
streamlined and makes sense for the Court.

S50 what we would like to do is have Mr. Heffereon,
who is seated right directly to my left and whose pro hac vice
application is pending before the Court, Mr, Hefferpon would
tike -- Will.prESEﬂt the response on the merité with respect
to the principal part of the defendants' argument as it
pertains to the propriety of the foreclosures in the case.

Mr. Brochin, to hia left, will present the argument
with respect to MERS as counsel for MERS, aqd they'll zall make
their appearances.

¥ would like to present an argument on the standing
with respect te the Natiomnal City defendants, then the other
defendants, depending on how the hearing goes and whether the
judge -- whether, Judgs, vou have questiaﬁs, may preseﬁt

sadditional argument as well.
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We anticipate somewhere bezween five and seven of us
will telk, butr we'wve done it in a way that won't he
repetitive.

THE COURT: I'11 ask you some of the same venus
guestions., Why should I rule on this case? The 180 caese is
assigned to who? That's 09-180, right?

M. STERN: Yes, Judge, I belisve that's the
Lopez gase, that's Judge Reed.

THE COURT: That's Judge Reed.

The 309 case, that's, again, civil 3897

ME. STERN: That is correct.

THE COURT: Who has that one?

MR. STERM: That one is also Judge Hesd.

THE COURT: What doess Judge Hicks have?

MR. S5TERM: I'm not sure Judge Hicks has
anything.

| THE COURT: So counsel is —- we may --—

M=. HAGER: He entered an order in the Green
case which is the next case in order that --

THE COURT: What's the pumber of the Green case?
And it has multiple plaintiffs, I'm assuﬁing, too.

MR. HAGER: TIwenty-seven, I believe, your Honor.

MS. MURCH: Your Honor, Green is 0%-CV-00374.

THE COURT: 374, and I have (9-534,

wWhy should I entertain at all —— did you object to

MARGARET E. GRIENER, RDR, CCR NO. 3, COFFICIAL BEPORTER
{?73) 325-5884




1

11

13
14
15
16
17
18
19
20
21
22
23
24

25

the transfer of this rase to me? I've got the most recent
number, and we all know tThat when we get multiple cases that
are related, nobody is supposed to pull the wool over the
judge's eyes, why shouldn't I just assign this back toc Judge
Reed? He's got the low number, 180,

MR. STERN: Well, Judge, there's a couple of
thoughts or a couple issues there, and I think some of the
other pariies may alsc have socme thoughts on it.

Preliminarily, I would say that the plaintiff is the
master of the complaint, and this is how the plaintiff has
chose to bring the case before you,

THE COURT: By a number of plaintiffs in each of
these.

ME, STERN: Serial filings with sach of these
cases,

Kow, I will point out to you that there are
differences among the cases, and so the classg --

THE COURT: Bifferences on merit claims?

MR. STERN: There are some ~- well —-

THE COURT: Clearly, there are differences
individuval by individual. Is that what you're talking about,
or differences in the --

HM2. S5TERN: There are differences in the
composition of the proposed classes from case to case. Thers

are also differences among the particular circumstances of

MARGARET E., GRIEWER, RDR, CCR NO. 3, OFFICIAL REPORTER
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each of the named plaintifis as you alliunded to in your
questicning of M¥r. Hager. There are considerable
differences --

TEE COURT: So why haven't you cobjected to a
lack of consolidation? Why heven't vou filed a mocion to
consclidate?

Are wyou doing the same thing I asked counsel about,
and that is, just forum shopring? You're logking for a judge
who will deny the preliminary injunction as opposed teo ancther
one?

MR. STERM: Well, Judge, it gees without saying
that we would prefer the Court to deny the prelimipary
injuncition.

THE COURT: Sure.

MR, STERM: I would disagrees with the suggestion
that we're forum shopping. This case was originally assigned
by Judge Reed. We did not azsk for Judge Reed to recuse
himself, the order came from the court, We're not sure why.

THE COURT: Ewverybody is aware of the local rule
that reguires all counsel to notify the court if this is
related Lo ancther case pending im the court. You're all
aware of that.

M, STERN: We are aware of that rule, vyour

Honor.

wli

E COURT: bBid anybody give us that notice?

]

3
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MR. HAGER: We did, your Honor, and if —-—- there
was no recusal, We were just loocking at the minutes, and at
docket -- f

THE COURT: Then there's no prohibiticon on
myself just reassigning this case back to Judge Reed.

MR, HAGER: ¥o, there isn'f.

MR. STEEN: Just whaf I would say in further
ragponse teo your guesiions, your Honor, we believe this
question is separate. There hasn't been any determination
from Judge Reed as to whether a class should be certified.  ie
believe that he's eventually going to deny those motions.

THE COURT: He entered findings and conclusions,
however, on the granting of a preliminary injunction.

MR. STERM: Only with respect -- no, that's not
exactly correct, your Honor, He entered temporary resktraining
orders pending hearings, and then the plaintiffs and the
defendants met and conferred and stipulated to injunctions
pending further moticn from the defendants or a decision EFrom
the Court,

5¢ the suggestion that --

THE COURT: Sc Judge Reed has not entered a
finding which is reguired on the entry of a preliminary
injunction cf.likelihood of success on the merits.

M%. STERN: Thac is correct. It has been all

done via stipulation that the judge signed becauss it was

MARGARET E. GRIENER, RDR, CCR NQ. 3, OFFICIAL REPORTER
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presented as a stipulation, The only orders that Judge Reed
has entered were temporary restraining orders which were done
without notice and without an opportuniiy for defendants to
respond.

THE COURT: Then why den't we have a stipulation
in this case? Why are we going teo the full length of the
preliminary injunciicn?

MZ. STERM: Well, 25 vyou can imagine, Judge, the
circumstances heve changed. Decisions that were made when we
were only dealing with a small number of plaintiffs made
sense, and it's the defendants’ prerogative in discussions
with the plaintiffs to decide whether or not a stipulation is
appropriate.

In this particular case, given that there are so
many plaintiffs, that they're making so many claims that are
at odds with sach other zrd at odds from the other cases,

we've —-—

THE COURT: So, again, I'il give you

[Ta]
Jua}
rr
"
r

the same apology a5 well as 213 the folks who are interested
in this. You know, this is a federal court, a court of
iimited jurisdiction, and parties cross the counsel play games
all the time in getting the right judge, they file a case in
the right couri frying to gek the right judge.

S¢ these gquestions, of course, sound like

challenging guestions or antagonistic guestions, but they're

MARGARET E. GRIENER, RBR, CCR NO. 3, OFFICIAL REPQORTER
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not, I'm just trying to make sure that an injustice doesn't
occur by virtue of the fact that you've got now a third judge,
actually, & seventh or eighth judge because five judges in
Las Vegas are dealing with the MERS guestion by way of appeal
sg —-

MR, STERN: That is correct, your Honor, and I
just -- for my part, I want toc emphasize that we understand
and respect the faci that the federal courts are courts of
limited subject matter jurisdiction, and I again point out it
was originally Judge Reed's case, there was an order assigning
it to you, and we just kind of weni forward on that basis.

At this point, unless you have other guestions for
me, I would like to --

THE COBRT: I am going to rule on the
preliminary injunction, but then I'm notifying both sides I'm
transferring it back to Judge Reed. There's no reason why
different judges should handle the same issues.

ME. STERN: Okay.

THE COURT: It's inappropriate, So ——

MR. STERN: Unless you have other guestions for
me, Judge, I would like To turn the argument over o
Mr. Hefferon.

"THE COURT: Please.

MR. STERN: Thank vou.

Mg, HEFFERCHM: Good morning, your Honor., Thomas

MARGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPORTER
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Hefferon for the Countrywide-Bank of America defendants, as
2l a5 Wells Fargo.

Your Honor, on the last issue going, I would just
add & couple of thoughts to what Mr, Stern said. I think
probably both parties assumed that since Judge Reed had
actualliy noced that, under the minutes, sent it back to the
chief judge for reassignment, that I don't think either party
presumas ~— since it had originally been listed as a related
case, either party presumss that there was any reason o
raise, I think, more guestion. I think that's just really
where we were, because the minvotes reflected that it was, in
fact, assigned to Judge Reed, and Judgs Reed sent it back to
the chief judge.

On the issue of the complaints, this complaint is
different from all of the others in a very important respecc.
Whether it's important with respect to your Honor keeping it

or aot is up teo your Honor.

m
tn
M
4
i
m
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But in all of the other cases, thers are
fundamental claims by the borrowers that the loans are bad
tovans, that they were made in violation of federal law, for
example, truth in lending or Fair Housing Act discriminatory
loans.

THE COURT: So you agree that there's federsl

guescion in all of these individual cases?

MR. HEFFEROMN: In those other cases, that is,
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the ones we talked aboui, Lopez, Green, alli those, those
claims have been raised. Scme are merely state law, Nevada
statutes for unfair practice, some are federal, including Fair
Housing Act,

What's different here is that plaintiffs —

"HE COURT: But all of those have in common —-
wa'il talk about here in a moment -- all of those have in
common at least one federal question in addition te diversity
jurisdiction basis.

MR, HEFFERON: I think there is cone that does
not have a Fair Housing Rct --

THE COURT: Pure.state guestion.

MR. HEFFEROM: I think one has pure state
guestions.

THE COURT: Okay.

MR. HEFFERON: This case, unlike 211 of those,
however, the plaintiffs do not contend that theres was improper
conduct in connsciion with the origination of the loamrs, So

they're coming ——

]

HE COURT: And they contend a RIFRL
viglation --

MR. HEFFZRON: Ho.

THE COURT: -—- or failure cof notice of
assignment or sale of the loans or of servicing righﬁs?

ME. HEFFEROW: No, your Honor, no.

MARGARET E. GRIENER, RDR, CCR NWO. 3, OFFICIAL REPORTER
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THE COURT: Het in this case.

M, HEFFERON: Ho, neot in this case.

In this case, really, what the plaintiffs have
chosen -- what plaintiffs' counsel have chosen is te skinny
down what had originally been filed and really focused on the
MERS sspect of it, the deed of tTrust, and certainly that issue
is in other cases, but —-

THE CCURT: So counsel said diversity hers. Do
yon agree?

MR. HEFFEROM: Yes, Class Action Fairness Acot,
your Honor, over $3 million at issue, certainly, if there's an
attack on the wvalidity of the deeds of trust —--

THE COURT: And not require complete diversity,
just --

MR, HEFFERON: That's correct, there's minimum
divarsity, there's a defendant, a state resident on one side,
and there's gt least one person who, on the other side, is not
a resident of this state. I meéan, There's no exceptions
applicable hecause it‘s g nationwide class purporied,

S0, anyway, the casesa do differ in that respeci, and
that's relevant to the motion, as we point out, on the eguity
issue which is that although there certainly is an underlying
attack of the deed of trust, that is, the security interest,
there's no underlying attack on the loans,

And so my clients, obviously, provided information
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to your Honor indicating the amount of money which is owed on
varicus of the loans. There's no suggestion that that amount
is not owed.

The only suggesticon is that amount is not secured,
gnd I think that's an important element teo take into account
in thinking about whether it's eqguitable to be seeking that
there be an order that no forecleosures can go forward as well
as, obviously, the suggestion made by the plaintiffs in their
papars that there should be no bend or other financial
censideration given.

On the issue of the equities, I just, while we were
talking, looked back at a couple of the loans, and, obviously,
your Honor correcily pointed cut that there are some that are
pretty striking.

We have ocne lean, for example, the Mason loan, where
over $175,000 is owing, and there's no suggestion by the
Masons that they provide any consideration or any promise in
connection with an injunction they seek. |

Thz Reese loan -—-

THE COURT: I'm sorry to interrupt vou again, I
want you to complete that for the recerd because I am
interested, but are there any éliegaticns here of fraud on
Countrywide's behalf? I get that all the time in the cases
I've received.

And, guite frankly, vyou know, in most of those cases

MARGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPORTER
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there is fraud, clearly a misrepresentation of income. It
doesn't appear from the record whether it's by the borrower
who signed the misrepreseniation or by the broker for
Countrywide -—- wmost of these lroars came throuagh bhrokers, and
it's alleged that the broker is the cne who suggeszed the
fraudulent amount con the statement -- or whether it's by
Countrywide,

In all of those cases where that appears, just so

'm referring theose to the United States

everybody knows,
Attorney and let the chips fall where they may on the basis
that these lpans éppear te be fraudulent loans.

So are there allegations here in this complaint of
frauwd with respect to Countrywide loans?

MR. HEFFEROM: HNo, vour Honor.

TEE COURT: Okay. &All right.

MR, HEFFERON: The allegaticn, again, is that
the deed of trust is improper and that it was -- you know, the
plaintiff didn't understand it, don't undersiand the
relationship with MERS, and 2ll those issues, certainly.

THE COURT: Misrepresentation of either
refinancing or of the payments or when the payments would kick
up or --

¥R, HEFFERON: Yes, there's nothing suggesting,
again, that there's s probiem with the originmation, that

people didn't understand they were getting a loan, or they --
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it was misrepresented how big it was, the type of loan where
they said, you know, they had certain income, and, in fact, it
was the wrong amount.

THE COURT: Are there TILA claims here in this
compiaint?

MR. HEFFERON: Mo, your Honor,

THE COURT:  All right. I'll let you complete,

MR, HEFFERON: Sure. I would always rather
answer gquestions tham pick what I think is important,

To complete my thought on the individual plaintiffs,
just as examples, as I pointed out, the Masons owe over
$175, 600,

The Reese loan, which is another Countrywide-Bank of
America loan, no payments have been received since January
of "08 so we're working now on almost two years worth of
payments.

Your Heonor correctly pointed out, and I do want to
eche it, you know, I don't think there's any suggestion on any
part of the defendants that people are not in difficult
financial straits, I understand that, and, obviously, it's an
extremely difficult economy and extremely difficult situations
pecple are facing.

But, you know, the guestion really for this case is

whether or neot there shonld be a prevention of the foreclosure
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process based upon the theories that plaintiffs have come up
with, and, as we point out in our papers, we really den't
think there is.

I want to talk a little bit about the record, and
this would then be responsive to my brother's comments about
trustees,

Your Heonor correctly pointed out im looking at the
TRO papers that the affidaviits submitted by the plaintiffs
were essentially summary in nature. They, in every respect, I
beliieve, simply attached the original deed of trust, the
notice of default, and then said if I get foreclosed, I'm
going to lose the property.

And what we aittempzed to do in response on behalf of
my clients is provide information zbout how ruch was in
default and how much is due each month, and, in certain
instances where it wasn't obvious from the record, identify
which loans were investment property loans.

There are some where it’s obvipus, there's some
people here who have more than 12 properties, oathers who have
muleiple properties though a smaller number, but there are
also people whoe have only one lpan hut it's an investiment
loan, so we thought that important to put before the Court.

By contrast, we wounld suggest £o your Honor that the
record simply doesn't support preliminary injunctive relierf

cecause all the plaintiffs have done is put in those form
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affidavits which we don't contend support their theories.

There is an expert affidavit, purporied sxpert

affidavit, from Mr. Garfield which we've addressed in our
papers, and a purporied expert affidavit from Mr, Peterson
which, as an iritial matter, we would object to the
consideration of that since it wasn’t submitted until the
reply brief.

Buf, in any event, the two supposed experts, all
they did is talkx in generalities, and, in fact, talk in
generalities and speculate shout what might happen and what
might result from MERS and from securitization.

¥Your Honor correctly pointed out thet in a situation
like this you r=ally have to dig into the individual facts
having to do with individuai plaintiffs, and we would suggest
very strongly the record really doesn't support that.

MNow, [ wanted to address very specifically what the
plaintiffs have said here today concerning the status of the
trusiees, and my understanding of the suggestion was that with
respact o all but seven of the loans the assertion is made
that there's been no showing that the trustees who are
prosecuting the foreclosvres have authority to do so because
the person prosscuting the foreclosures, the entity
prosecuting the foreclosures, is different than the one that

shows up on the deed of trust, and the suggestion therefore is

that that curreni trustee might have no aunthority.
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