IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT,
IN AND FOR PINELLAS COUNTY, FLORIDA
CIVIL DIVISION

U.S. BANK NATIONAL ASSOCIATION	     	                       CASE NO. 09-022622-CI-19
			
PLAINTIFF,

v.                                             
                                                                                         
HALLIE G. DEW; DARRYL G. COLLINS; AND SANDRA COLLINS,

		DEFENDANTS.
_________________________________________/

DEFENDANTS’ MOTION TO DISMISS

COMES NOW, the Defendants HALLIE G. DEW, DARRYL G. COLLINS, and SANDRA COLLINS (hereinafter “Defendants”) by and through the undersigned counsel MATTHEW D. WEIDNER and respectfully moves this Court to DISMISS WITH PREJUDICE the above entitled civil action, pursuant to Rules 1.120(a), 1.140(b)(6), and 1.210(a) Fla. R. Civ. P., and precedent case law, and in support thereof states:
FACTS
1. This is an action for foreclosure of residential real property owned by the Defendants.
2. The named Plaintiff in this case is U.S. BANK NATIONAL ASSOCIATION (hereinafter “Plaintiff”).  The Plaintiff initiated this lawsuit when it filed its complaint on or about December 29, 2009.
3. Plaintiff contends that it is the owner and holder of a note and mortgage executed by the Defendants.
4. On or about April 28, 2010 the Plaintiff filed with this Court the original note and mortgage in question.
5. Despite the Plaintiff’s contention that it is the owner and holder of the note and mortgage, the original note and mortgage filed by it provides otherwise.  Specifically, the note, under the Section entitled “Borrower’s Promise to Pay”, reads that “[t]he Lender is FREMONT INVESTMENT & LOAN.”  Moreover, the mortgage, under Section entitled “Definitions” subsection (D), reads that “Lender is FREMONT INVESTMENT & LOAN.”
6. Therefore, according to the very exhibits offered by the Plaintiff, at the time the note and mortgage were executed the true owner and holder of the note and mortgage was FREMONT INVESTMENT & LOAN (hereinafter “Fremont”) and not the Plaintiff.
7. Moreover, the note is devoid of any endorsement, either in blank or made specifically to the Plaintiff, which would effectuate the transfer of ownership interest in the note to the Plaintiff.  Therefore, without such an endorsement, the true owner and holder of the note and mortgage in question remains Fremont and not the Plaintiff.
8. Finally, while the Plaintiff’s name is invoked in the caption line of its complaint, nowhere else is the Plaintiff’s identity even pled.  Furthermore, a search of the Florida Division of Corporations shows that the Plaintiff was never issued any license, either active or inactive, with which it can utilize to conduct business in this State.
STANDARD OF REVIEW
9. In ruling on a defendant’s motion to dismiss, a trial court is limited to the four corners of the Complaint, and it must accept all the allegations in the Complaint as true. See Lutz Lake Fern Rd. Neighborhood Groups, Inc. v. Hillsborough County, 779 So.2d 380, 383 (Fla. 2d DCA 2000).  
10. However, exhibits attached to a complaint or other pleadings are a part of the complaint.  See Bott v. City of Marathon, 949 So.2d 295 (Fla 3rd DCA 2007) (“when considering a motion to dismiss, a trial court is required to consider any exhibit attached to, or incorporated in the pleading”).  See also Harry Pepper & Assoc., Inc. v. Lasseter, 247 So.2d 736 (Fla. 3rd DCA 1971) (stating “[i]n considering a motion to dismiss the trial court was required to consider the exhibit . . . attached to and incorporated in the amended complaint” and quoting Florida Rule of Civil Procedure 1.130(b), providing that “[a]ny exhibit attached to a pleading shall be considered a part thereof for all purposes”).  
11. As such, an exhibit attached to a complaint or other pleading may be considered when ruling on a motion to dismiss as considering exhibits does not violate the “four corners” rule.
12. Further, exhibits attached to a complaint or other pleading must agree with the allegations of the Complaint, and where to two do not agree, the exhibits control. See also, Geico Gen. Ins. Co. V. Graci, 849 So.2d 1196 (Fla. 4th DCA 2003) and Ginsberg v. Lennar Fla. Holdings, Inc. 645 So.2d 490, 494 (Fla. 3rd DCA 1994) (where exhibits contradict complaint allegations, plain meaning of exhibits control). Harry Pepper & Associates V. Lasseter, 247 So.2d 736 (Fla. 3rd DCA 1971) and see Hlt Application Sys. V. Hartford Life, 381 So.2d 294 (Fla. 1st DCA 1980).
MEMORANDUM OF LAW IN SUPPORT OF DEFENDANTS’ MOTION
I. Plaintiff’s Complaint Should be Dismissed for Failure to Plead Capacity to Maintain the Action

a. Legal Standards

13. Fla. R. Civ. Pro. 1.120(a) provides that
[i]t is not necessary to aver the capacity of a party to sue or be sued, the authority of a party to sue or be sued in a representative capacity, or the legal existence of an organized association of persons that is made a party, except to the extent required to show the jurisdiction of the court. (emphasis added)The initial pleading served on behalf of a minor party shall specifically aver the age of the minor party. When a party desires to raise an issue as to the legal existence of any party, the capacity of any party to sue or be sued, or the authority of a party to sue or be sued in a representative capacity, that party shall do so by specific negative averment which shall include such supporting particulars as are peculiarly within the pleader's knowledge.  Bold emphasis added.

14. “Capacity to sue” is an absence of legal disability which would deprive a party of the right to come into court. 59 Am.Jur.2d Parties § 31 (1971). This is in contrast to "standing" which requires an entity have sufficient interest in the outcome of litigation to warrant the court's consideration of its position. Keehn v. Joseph C. Mackey and Co., 420 So.2d 398 (Fla. 4th DCA 1982).
15. The issue of capacity to sue may be raised by motion to dismiss where the defect appears on the face of the complaint. See Hershel California Fruit Products Co. v. Hunt Foods, 111 F. Supp. 603 (1975), quoting Coburn v. Coleman 75 F. Supp. 107 (1974); Klebano v. New York Produce Exchange, 344 F.2d (2nd Cir. 1965).
16. The failure to adequately plead capacity has been grounds for dismissals of lawsuits in Florida state courts.  See e.g. Asociacion de Perjudiacados v. Citibank, 770 So. 2d 1267 (Fla. 3d DCA 2000) (dismissing case for lack of capacity as distinguished from lack of standing).
17. Furthermore, the Comment to the Rule (2004 Version), states that “if a party involved in a suit in other than his individual capacity, the capacity in which he is a party should be indicated in the caption and the pleadings.”  Bold emphasis added.  
18. With respect to corporations, Fla. Stat. §607.0501(5) provides that “[a] corporation may not maintain any action in a court in this state until the corporation complies with the provisions of this section or s. 607.1507, as applicable, and pays to the Department of State a penalty of $5 for each day it has failed to so comply or $500, whichever is less.”
19. Section 607.0501 requires that the corporation have and continuously maintain in Florida: (1) a registered office; and (2) a registered agent.  See Fla. Stat. §607.0501(1).
20. Section 607.1507 requires this same rule for a foreign corporation.  See Fla. Stat. §607.1507.
21. .  Furthermore, Fla. Stat. §865.09(3) provides that 
a person may not engage in a business under a fictitious name unless the person first registers with the division by filing a sworn statement listing: (a); the name to be registered; (b) the mailing address of the business; (c) the name and address of each owner and, if a corporation, its federal employer’s identification number and Florida incorporation or registration number; (d) certification by the applicant that the intention to register such fictitious name has been advertised at least once in a newspaper as defined in chapter 50 in the county where the principal place of business of the applicant will be located; and (e) any other information the division may deem necessary to adequately inform other governmental agencies and the public as to the persons conducting business.

22. Finally, although the capacity issue is new, it is important to note that judges in this Circuit (and presumably in other circuits) have routinely recognized the legitimacy of the capacity argument and are routinely granting Defendant’s Motion to Dismiss based on these grounds.  See HSBC v. Montgomery, Pinellas Case 52-2009-CA-005696; Wachovia v. Matacchiero, Pinellas Case No. 52-2009-16936-CI-13; Bolin v. HSBC, Pinellas Case 09-005190-CI-19.
b. Argument
23. While the Plaintiff’s name is identified in the caption of the Complaint, nowhere else in any of the Plaintiff’s pleadings is the Plaintiff’s entity status or capacity even pled.  As a threshold matter, then, it is unclear exactly who the Plaintiff even is.
24. Because the Plaintiff has failed to plead any facts as to its legal status, the Defendant is not even able to determine whether the Plaintiff has the capacity to sue.  As such, the Plaintiff’s complaint is impermissibly vague which alone constitutes grounds for dismissal pursuant to Asociacion de Perjudiacados, supra.
25. Moreover, to the extent that the Plaintiff is a corporation, the Plaintiff has not indicated in either the caption or in its pleadings that it has, and has continuously maintained, a registered office and a registered agent; additionally, a search of the Florida Division of Corporations reveals that no license, either active or inactive, has ever been issued to the Plaintiff.  The lack of this is in violation of Fla. Stat. §607.0501 and bars the Plaintiff from obtaining relief from this Court.
26. To the extent the Plaintiff argues that it is doing business under a fictitious name, the Plaintiff’s pleadings are completely devoid of the sworn statement required by such entities under Fla. Stat. §865.09(3).
27. The Plaintiff’s failure to properly identify itself and thus plead its capacity (i.e. “XYZ, Incorporated is a Delaware registered corporation properly registered as a foreign corporation with the Florida Secretary of State”) prohibits the Plaintiff from asserting that it has established its capacity and it events the Defendant from properly asserting defenses to this action which may prevent this Plaintiff from maintaining this instant suit from the outset.
	WHEREFORE, because the Plaintiff has not asserted its capacity to sue within the four corners of the record, the Defendants respectfully request that this Court dismiss the instant litigation, and any other relief the Court deems just and proper.
II. Plaintiff’s Complaint Should Be Dismissed for Failure to State a Cause of Action
a. Legal Standards
28. Fla. R. Civ. P. 1.140(b)(6) provides, in pertinent part, that “the following defenses may be made by motion at the option of the pleader…failure to state a cause of action.”
29. In ruling on a motion to dismiss for failure to state a cause of action, the trial court must assume that all allegations in the complaint are true and decide whether the Plaintiff would be entitled to relief.  Carmona v. McKinley, Ittersagen, Gunderson & Berntsson, P.A., 952 So.2d 1273 (Fla. 2d DCA 2007).
30. Nevertheless, as indicated in the Standard of Review discussion, supra, exhibits attached to the Plaintiff’s complaint or other pleadings are a part of the complaint, and where the allegations made in the complaint do not agree with the exhibits attached, the exhibits control.
31. Furthermore, the Second District recently held that Plaintiffs in foreclosure actions are required to establish, through admissible evidence, that it held the note and mortgage in question and so had standing to foreclose the mortgage before it would be entitled to summary judgment in its favor.  BAC Funding v. Jean-Jacques, 2010 WL 476641 (Fla. 2d DCA 2010).  
32. The Second District held that whether such a Plaintiff does so through valid assignment, proof of purchase of the debt, or evidence of an effective transfer, they are nevertheless required to prove that it validly held the note and mortgage which it sought to foreclose.  Id.
33. In BAC Funding, the Second District ultimately ruled that an incomplete, unsigned and unauthenticated assignment of mortgage attached as an exhibit to the Plaintiff’s response to the Defendant’s motion to dismiss did not constitute admissible evidence establishing the Plaintiff’s standing to foreclose on the note and mortgage in question.
34. Moreover, the Fourth District in Riggs v. Aurora Loan Services, LLC, Appellate Case No. 4D08-4635 (Fla. 4th DCA April 21, 2010) recently extended BAC Funding to mean that an endorsement in blank on note alone does not, without more, suffice to establish that the Plaintiff validly owns and holds the mortgage and note.  Id.
35. The Riggs court held that “[a]s in BAC Funding Consortium, there are no support affidavits or deposition testimony in the record to establish that Aurora validly owns and holds the note and mortgage, no evidence of an assignment to Aurora, no proof of purchase of the debt nor any other evidence of an effective transfer.  Thus, we reverse the summary judgment and remand for further proceedings.”  Id.
36. With respect to otherwise valid assignments that are not timely or properly made part of the action attached to the Complaint, the Second District in Progressive Express Insurance Company v. McGrath Community Chiropractic, 913 So.2d 1284 (Fla 2nd DCA 2005) rejected the rule of “relation back,” or the ability to cure defaults in this context.  In the Court’s own words:
This rule does not permit a party to establish the right to maintain an action retroactively by acquiring standing to file a lawsuit after the fact. In this case if the [Plaintiff] was without standing when the action was filed, the…action was, at best, premature. See Livingston [v State Farm Mut. Auto. Ins. Co.], 774 So.2d at 717. A new lawsuit must be filed. See Jeff-Ray Corp. v. Jacobson, 566 So.2d 885 (Fla 4th DCA 1990) (holding that the assignee of a mortgage could not maintain the mortgage foreclosure action because the assignment was dated four months after the action was filed; if the plaintiff wished to proceed on the assignment, it must file a new complaint).  In relying on the rule 1.190(c) and the “relation back” rule to cure the [Plaintiff’s] lack of standing when it filed the original complaint, the circuit court applied the incorrect law.  Bold Emphasis Added.  Id. at 1286.

37. The Second District further clarified its position through reasoning that

the assignment…is not merely a condition precedent to maintain an action on a claim held by the person or entity who filed the lawsuit.  Rather, it is the basis of the claimant’s standing to invoke the processes of the court in the first place.” Bold and Emphasis Added. Id at 1285.

38. While it should be noted that the Progress case was one dealing with PIP benefits and assignment to rights to recover same, the Second District expressly states that the “[the relation back] rule has the potential to be applied not only in PIP cases, but also in mortgage foreclosure cases where assignments are common.”  Id at 1287.  Emphasis added.
39. In addition to older reported appellate court decisions, there is a growing body of circuit court opinions from across the state, and particularly in this circuit, which affirm the fact that a Plaintiff’s failure to attach any pre-filing assignment of mortgage and failure to plead that any equitable assignment of the mortgage occurred prior to filing their case prevents the Plaintiff from maintaining that action.  Exhibits attached to a complaint or subsequently filed which show assignments of interest that post date the filing of suit creates a defect that may not be cured by the acquisition of standing after the case is filed. See Credit Based, v. Hardy, 16 Fla. L. Weekly Supp. 1147a (14th Jud.Cir.BayCty.8/19/09); Suntrust v.  Fullerton, 16 Fla. L. Weekly Supp. 1146b (6th Jud.Cir.Pinellas Cty.10/28/09 Edwin B. Jagger, Judge); U.S. Bank v. Rose and Choquette, 16 Fla. L. Weekly Supp. 1044a (9th Jud.Cir.OrangeCty.9/14/09); Wachovia Bank v. Norton, 16 Fla. L. Weekly Supp. 1043a (2nd Jud.Cir.LeonCty.9/22/09); JP Morgan v. Hussein, 16 Fla. L. Weekly Supp. 939b(4th Jud.Cir.DuvalCty.8/4/09); Bank of America v McKenna, 16 Fla. L. Weekly Supp. 833c al,(6th Jud.Cir.PinellasCty.7/13/09Anthony Rondolino, Judge).
b. Argument
40. Here, the Plaintiff has failed to negate in any way the allegations contained within the complaint while the exhibits attached to the complaint shows clearly that another party is entitled to proceed on the claim.  
41. According to the Plaintiff’s own exhibits, at the time the mortgage and note were executed the true owner and holder of the instruments in question was Fremont and not the Plaintiff.
42. Moreover, the note is devoid of any endorsement, either in blank or made specifically to the Plaintiff, which would effectuate the transfer of ownership interest in the note to the Plaintiff.  Therefore, without such an endorsement, the true owner and holder of the note and mortgage in question remains Fremont and not the Plaintiff.
43. With respect to any possible “valid” assignment of mortgage that the Plaintiff may execute hereon forward, such assignment would be facially invalid as the “assignment back” rule does not allow parties to cure their fatal pleading defect in this matter.
44. In essence then, the Plaintiff has attached a copy of a mortgage and note that identifies an entity that is not the Plaintiff as the owner and holder of the mortgage.  Because the exhibits conflict with the Plaintiff’s allegations of material facts in the complaint as to ownership and status as holder of the subject note and mortgage, the exhibits are controlling.  Therefore, the true owner and holder of the note and mortgage, and the only party with authority to bring this action, is the lender listed on the mortgage and the note (namely, Fremont) and not the Plaintiff. 
	WHEREFORE, because the Plaintiff failed to state a cause of action upon which relief can be granted within the four corners of the Complaint or in any other Pleading or Filing, the Defendants respectfully request that this Court dismiss the instant litigation, and any other relief the Court deems just and proper.
III. Plaintiff’s Complaint Should Be Dismissed for Failure to be Prosecuted in the Name of the Real Party in Interest

a. Legal Standards
45. Fla. R. Civ. P. 1.210(a) provides, in pertinent part, that “[e]very action may be prosecuted in the name of the real party in interest, but a personal representative, administrator, guardian, trustee of an express trust, a party with whom or in whose name a contract has been made for the benefit of another, or a party expressly authorized by statute may sue in that person's own name without joining the party for whose benefit the action is brought.”
b. Argument
46. As described in Part II, supra, the Plaintiff has failed to provide any evidence that it is entitled to proceed in this action.  The named lender on the mortgage and note is Fremont and the Plaintiff has failed to adequately plead that it is Fremont’s personal representative, administrator, guardian, trustee of an express trust, a party with whom or in whose name a contract has been made, or a party expressly authorized by statute who may sue in Fremont’s name without joining Fremont.
	WHEREFORE, because the Plaintiff failed to prosecute this cause in the name of the real party in interest, the Defendants respectfully request that this Court dismiss the instant litigation, and any other relief the Court deems just and proper.
CERTIFICATE OF SERVICE
	I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by U.S. Mail on this ____ day of May, 2010 to RONALD E. PEREIRA, TAMARA M. WALTERS, and ASHLEIGH L. POLITANO, Florid Default Law Group, P.L., P.O. Box 25018, Tampa, FL 33622-5018.
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