Challenges for Collecting Purchased Debt
James M. McNeile
Cohen McNeile Pappas & Shuttleworth P.C., Leawood, Kansas

All of us know it is more difficult to collect purchased debt than originated debt by using the traditional legal collection
approach. The difficulties from a lawyer's perspective lie mainly in problems of proof. A creditor that originates debt has
access to the documentation that courts require attorneys to introduce as evidence in order to obtain a judgment. Many debt
purchasers either do not have access to the source documents or can only obtain those documents at great cost. How then can
debt purchasers utilize the court system to collect debts that are legally due and valid? Ken Gelhaus reports that in New York
the problems of collecting on purchased debt have increased greatly in the last year. At one time in New York, court clerks
entered a default judgment on claims for "sums certain" without running the papers past a judge for review and signature. In
recent months, however, clerks are refusing to do so and requiring that a judge's order granting default judgment be obtained.

In one of his recent cases, Ken reports that he applied for a default judgment using the affidavit of an officer of the
purchasing plaintiff. The affidavit, although able to reference the date of the purchase of the debt and the balance purchased,
was deficient in that it did not include any actual business records of the originating creditor. The court found that the
affidavit of the debt purchaser was insufficient and conclusory. The court suggested the debt purchaser furnish a copy of the
assignment or contract assigning the claims, along with a copy of any statement or record clearly demonstrating the
calculation and the amount of the claim. If monthly statements were furnished to the defendant, copies of the most recently
sent statements should be annexed. Reliable and factual information concerning the claim is required.

Even if we as attorneys include such items, they are business records of the originating creditor, not the purchasing plaintiff.
At least in New York, these business records would have no probative value, because no one at the purchasing plaintiff has
"personal knowledge" of the creation, maintenance, issuance, and tracking of the statements. In the eyes of the court, such
affidavits are hearsay and therefore not admissible. A purchasing plaintiff is unable to swear to the authenticity of the
originating or source documents of a credit transaction because they do not have personal knowledge of the events which
transpired at that period of time in the life of the credit agreement. The original cardholder agreement, any correspondence,
and monthly statements issued by the original credit grantor are not admissible as the purchasing plaintiff's business records,
as the purchasing plaintiff has no personal knowledge of how those records were created or maintained.

How then can the purchasing plaintiff's counsel obtain a judgment for their client in the face of a court's refusal to grant
judgment on a legitimate debt purchased by a third-party? The obvious answer is to obtain the affidavit of the originating
creditor and annex the documents of the originating creditor to their affidavit. The originating creditor would have actual and
personal knowledge of the events which led to the creation of the debt, as well as the events which lead to the sale of the
debt. A second alternative would be to attempt to obtain a novation of the original credit agreement, which might be
accomplished by either obtaining a signed statement from the debtor agreeing to pay the balance owed. Alternatively, if the
debtor refuses to sign such a statement, the purchaser could send monthly statements which, if not objected to by the debtor,
might be introduced by way of the purchasing plaintiff's affidavit, indicating that no objection had been made to the
statements of account. Therefore, the debtors are estopped from denying the existence of the balance.

Absent a willingness by debt sellers to sign a business records affidavit as to the origination and sale of the account, or a
novation by the purchasing plaintiff of the original debt, lawyers will be increasingly hard pressed to obtain judgments for
legitimate debts purchased by debt buyers. If purchasing plaintiffs wish to continue to be able to use the court system to
enforce their purchased debt, it is going to be increasingly necessary for documentation to be readily available for their
counsel and the courts.

Notice: The NARCA Newsletter is a publication of the Association of Retail Collection Attorneys with headquarters at 1620
I Street, NW Ste 615, in Washington, D.C. 20006 -- Telephone 800-633-6069 or 202-861-0706. An appearance of an
advertiser in this publication does not constitute an endorsement.



