IN CIRCUIT COURT OF THE SIXTH JUDCICAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

INDYMAC FEDERAL BANK, F.S.B. F/K/A
INDYMACBANK, FSB

PLAINTIFFF CASE NO. 08-15958-CI-20
V.
JOHN DAVID ROGERS, ET.AL

DEFENDANT /

DEFENDANT’S MOTION TO PRESERVE EVIDENCE IN COURT FILE
NOW INTO COURT, through undersigned counsel, comes JOHN DAVID
ROGERS (hereinafter “DEFENDANT"") who moves this Honorable Court for an Order
directing that no evidence that is currently on file with this court be removed from the
court file and as grounds therefore would state as follows:
1. This court granted Defendant’s Motion to Dismiss.
2. A central issue in the case was which party was entitled to enforce the documents
that are part of the court file and record.
3. Exhibits that are part of the court file should not be removed in many cases and,
the Florida Rule of Judicial Administration 2.430()(2) provides that:
the clerk retain all exhibits until 90 days after the judgment becomes final,
which means after a final judgment is entered and the time for appeal has
expired or an appeal has been taken and disposed of The clerk has no
authority to release exhibits to the parties prior to that time. Otherwise,
should an appeal be filed the appellate court would not have access to
exhibits.
4. Moreover, in the case of original mortgages and promissory notes, they are not
merely exhibits but instruments which must be surrendered prior to the

issuance of a judgment. The judgment takes the place of the promissory note.

Surrendering the note is essential so that it cannot thereafier be negotiated. See



Perry v. Fairbanks Capital Corp., 888 So. 2d 725, 726 (Fla. 5th DCA 2004). The
Judgment cancels the note. The clerk cannot return these instruments to the

parties. JOHNSTON, v. HUDLETT, No. 4D08-4636 [March 31, 2010]

WHEREFORE, the Defendants respectfully request that this honorable court
would enter an order prohibiting any party from releasing any documents in this file
without a specific order from this court directing that such documents be released, along
with such other relief as the court finds just and proper.
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