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Florida Case Law

JP MORGAN CHASE v. NEW M LLENNI AL, 6 So.3d 681 (Fla.App. 2 Dist. 2009)

JP MORGAN CHASE, as Trustee for Residential Funding Corporation,

Appel l ant, v. NEW M LLENNI AL, LC; Branch Banking & Trust Conpany,
Successor by merger to Republic Bank; Ross W Jahren; Unknown Tenant
No. 1; Unknown Tenant No. 2; and All Unknown Parties Claining Interests by,
Through, under or against a named defendant to this action, or having or
claimng to have any right, title, or interest in the property herein

descri bed, Appellees.
No. 2D07-5937.
District Court of Appeal of Florida, Second District.

March 18, 2009.

Appeal fromthe GCircuit Court, Pinellas County, W Douglas
Baird, J.
Page 682

Roy A. Diaz of Smth, H att & Diaz, P.A , Fort
Lauderdal e, for Appellant.

A. Christopher Kasten and Karen Cox of Bush Ross, P.A., Tanmpa,
for Appellees New MIlennial, LC, and Branch Banking
& Trust Conpany.

No appearance for remai ning Appell ees.
VI LLANTI, Judge.

JP Mrgan Chase ( JP Mrgan) appeals an order granting
sunmary judgnent in favor of New MIlennial, L.C., and Branch
Banking & Trust (BB & T). The appeal arises froma
nort gage foreclosure action filed by JP Mrgan agai nst New
MIlennial and BB & T. JP Mrgan sought to forecl ose two
nort gages whi ch originated in favor of AnSouth Bank and which
wer e subsequently assigned to JP Mraan. Because the
assignnments from AnSouth to JP Mrgan were not recorded, the
trial court granted summary judgnent agai nst
Paae 683
JP Mrgan and in favor of New MI Il ennial and BB
& T, finding that New M1 1lennial was a subsequent
purchaser and BB & T was a subsequent creditor for
val uabl e consideration w thout notice of the assignnments to JP
Morgan . Because the trial court erred in so holding under the
facts of this case, we reverse.

FACTS

In 2000, Ross W Jahren obtained two nortgages from AnSouth in
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connection with the purchase of real property located in

Pi nell as County. The two nortgages in favor of AnSouth were
recorded in the public records of Pinellas County. In 2004,
AnmSout h assigned the nortgages to JP Mirgan, but this
assi gnment was not recorded in the public records.

In 2006, Jahren entered into an agreenent to sell the property
to New MIlennial. BB & T financed New M Il ennial's
purchase. As part of the sales process, New MIlennial's
closing agent perforned a title search on the property and
di scovered the two recorded AnSouth nortgages, which were
reflected as still outstanding. Chicago Title Insurance Conpany
then issued a Conmitnment for Title Insurance indicating that it
woul d issue title insurance upon receipt of the "cancelled
note[s] and satisfaction[s] or release[s]" for the two
nort gages executed by Jahren in favor of AmSouth. New
MIlennial's closing agent failed to obtain the cancelled notes
and satisfactions or rel eases requested by Chicago Title.
I nstead, the closing agent contacted AnSouth by tel ephone and
was allegedly told by an unidentified[fnl] AmSouth
representative that the | oans were paid off and that witten
confirmati on of this fact would be provided. On April 24, 2006,
soneone on behal f of AmSouth faxed to the closing agent two
conputer screen printouts styled "Install ment Loan Account
Profile," which reflected that the | oans had a "cl ose date" of
June 30, 2004, and had a current bal ance of $0. The docunents
al so stated "*PD OFF." Jahren and New M Il ennial finalized the
sale of the property without obtaining the cancelled notes and
satisfactions or rel eases specifically requested by Chicago
Title.

The AnSout h nortgages were never satisfied, and JP Mrgan began
forecl osure proceedi ngs as AnSout h's assignee. |nportantly, New
MIlennial and BB & T did not defend by arguing that the
two notes had been paid off and the nortgages satisfied. [fn2]

Rat her, they defended by arguing that the nortgages were

i neffective and unenforceabl e agai nst them because JP Morgan
had not recorded the assignments received from AmSout h, as

requi red by section 701.02, Florida Statutes (2004). Both sides
filed motions for sumarv iudament. On Septenber 11, 2007, the
trial court denied JP Mrgan's notion for summary judgnent and
granted New M Il ennial and BB & T's notion

finding:

1. AnBSout h Bank assianed the two nortgages at issue in
this case to JP Mdirgan Chase
("Assignnents"). The Assignnents were not
recorded in accordance with 8 701.02, Florida
St at ut es.
Page 684

2. New MIllennial is a subsequent purchaser for
val uabl e consi deration, was w thout notice of the
Assignnments, and is protected by § 701.02,

Fl ori da Statutes.

3. BB & T is a subsequent creditor for val uable
consi deration, was w thout notice of the
Assignnments, and is protected by § 701.02,

Fl ori da Statutes.

4. The nortgages being foreclosed by JP Morgan Chase
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in this case are ineffective and unenforceabl e agai nst
New M |1 ennial and BB & T[.]

(Underline enphasis added.) The court subsequently denied JP
Morgan's nmotion for rehearing or reconsideration, stating:

Moreover, the Court finds that the Defendant New

M Il ennial was a subsequent purchaser for val uable
consi derati on, who had no know edge or notice of

the nortgages at issue here. Rather, New

M Il ennial nade a diligent inquiry to deternine

whet her any anpunts were due on the AnSouth nortgage
and they were advised that the | oan in question was
paid in full. Mreover Defendant BB & T is a
subsequent creditor for valuable consideration with
no know edge or notice of the nortgages at

i ssue. Accordingly, pursuant to section 701.02,
Florida Statutes, the nortgages at issue are

not effective or enforceable against New MI | ennial or
BB & T.

(Underline enphasis added.) This appeal followed.
ANALYSI S

We review de novo an order granting sunmary judgnent.
Knowl es v. JPMorgan Chase Bank, N. A, 994 So.2d 1218,

1219 (Fla. 2d DCA 2008). Summary judgment should be granted
"only if (1) no genuine issue of material fact exists, view ng
every possible inference in favor of the party agai nst whom
sunmary judgnment has been entered, and (2) the noving party is

entitled to a judgnent as a matter of law " |d.
(citations omtted).

Chapter 701, Florida Statutes (2004), is entitled
" ASSI GNMENT AND CANCELLATI ON OF MORTGAGES. "
Section 701.01 states:

Assi gnment. —Any nortgagee may assign

and transfer any nortgage nade to her or him and the
person to whom any nortgage nay be assigned or
transferred may al so assign and transfer it, and that
person or her or his assigns or subsequent assignees
may |awfully have, take and pursue the sane neans

and renedi es which the nortgagee nmay | awful |y have,
take or pursue for the foreclosure of a nortgage and
for the recovery of the noney secured thereby.

(Underline enphasis added.) Section 701.02 provides, in
rel evant part:

Assi gnment not effectual against creditors unless
recorded and indicated in title of docunent.

(1) No assignment of a nortgage upon real property or
of any interest therein, shall be good or effectual in
| aw or equity, against creditors or subsequent
purchasers, for a valuable consideration, and

wi t hout notice, unless the assignment is

contained in a docunent which, inits title, indicates
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an assignnent of nortgage and is recorded according to
| aw.

(2) The provisions of this section shall also extend
to assignnents of nortgages resulting fromtransfers
of all or any part or parts of the debt, note or notes
secured by nortgage, and none of sane shall be
effectual in law or in equity against creditors or
subsequent purchasers for a val uabl e consideration

wi t hout notice, unless a duly executed assignnent be
recorded according to | aw.

(Underline enmphasis added.)

JP Myrgan first argues that the trial court misapplied
section 701.02 when
Page 685
it held that New MI Il ennial was a subsequent purchaser and
BB & T was a subsequent creditor for val uabl e consideration
and without notice of the assignments. JP Mrgan's position is
t hat section 701.02(1) only applies to estop an earlier
purchaser/assi gnee of a nortgagee"the person or entity
t hat | oaned t he noney involved in the nortgage and obtained a
security interest on the piece of property —from
claimng priority in the same nortgage chain as against a
subsequent assignee of the sane nortgage when the earlier
nortgagee fails to record the earlier assignnent of
t he nortgage. In other words, if the original nortgagee assigns
the nortgage to Entity A and Entity A fails to record that
assignnment, Entity A cannot claimpriority over a latter
assi anee of the sane nortgage (Entity B). We agree with JP
Morgan's interpretation of the statute.

Al t hough this is an issue of first inpression in this district,
we are guided in its resolution by Kapila v. Atlantic
Mort gage & Investnent Corp. (In re Hal abi),
184 F.3d 1335 (11th Cir. 1999). In that case, M. Hal abi gave Republic
Savi ngs Bank a nortgage on real property. Id. at 1336.
Al t hough Republic Savi ngs Bank recorded the nortgage, that
nortgage was | ater assigned several times and the entity to
whi ch the nortgage was |ast assigned failed to record its
assignnment. |1d. \When the bankruptcy trustee, standing
in the shoes of nortgagor Hal abi, tried to avoid the nortgage
debt based on the |ast assignee's failure to record the
assi gnnment, the bankruptcy court held that section "701.02's
recording requirenent is applicable only to (and enforceable
by) conpeting creditors or subsequent bona fide
purchasers of the nortgagee, not by the nortgagor."”
Id. at 1338 (underline enphasis added). The court
concluded that the statute does not protect the nortgagor, nor
anyone "claimng under a nortgagor." Id. W agree with
t he reasoning of In re Halabi because its
interpretation of the statute nmakes sense.

First, "[wlhen interpreting a statute and attenpting to discern
| egislative intent, courts nmust first |ook at the actua
| anguage used in the statute.” Joshua v. City of
Gai nesville, 768 So0.2d 432, 435 (Fla. 2000). Here, the
title of chapter 701 —Assignnent and Cancel |l ati on of Mrtgages
—bears out the obvious: it applies to purchasers of
nort gages, not to purchasers of real property or their |enders.
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Furthernmore, as noted in In re Hal abi

The recording requirenent is not intended to protect
one claim ng under a nortgagor-agai nst whose property
there is already a perfected nortgage-with respect to
subsequent assignnents of the nortgage. The nortgagor
has actual notice of the original nortgage, and
anyone cl ai m ng under the nortgagor has

constructive notice if the nortgage is recorded.

From the point of view of the nortgagor or sonmeone
standing in his shoes, a subsequent assignnent of

the nortgagee's interest-whether recorded or not-does
not change the nature of the interest of the nortgagor
or someone claim ng under him Nor should a

failure to record any subsequent assignnent afford the
nort gagor or [anyone] standing in his shoes an
opportunity to avoid the nortgage.

184 F.3d at 1338 (enphasi s added). Because the nortgagor's
successor "had constructive notice of a nortgage by

whomever hel d, he cannot assune the status of a bona

fide purchaser w thout notice.” Id. at 1338 n. 1

(underline enmphasis added). Any other interpretation of
section 701.02 would turn well-established secured transaction
principles on their heads: a buyer could effectively ignore a
recorded nortgage sinply because the nortgage/ note

Page 686

has been sold in the aftermarket to a different financial
institution which has failed to record the assignment. Like the
court inlInre Halabi we find that "[w] hile each

subsequent assignment had a bearing on the rights of the
nortgagees inter se, it did not affect the rights or

interests of the debtor or the debtor's [successor]. . . ."
Id., at 1339.

As pointed out in In re Halabi, in Bradley v.
Forbs, 116 Fla. 350, 156 So.716 (1934), the Florida
Supreme Court held that the predecessor of section 701.02
applied only to creditors or subsequent purchasers of a
nortgagee. In re Halabi 184 F.3dat 1338 n. 1. The
court in Bradley explained:

[When the original nortgage was recorded and no
satisfaction thereof entered upon the record, in the
absence of other definite proof to the contrary, it
nmust be assuned that the nortgage is still in full
force and effect in the hands of some one and a
subsequent purchaser or nortgagee has the right to
require the production of the nortgage and note which
it is given to secure, or a satisfaction on record.

156 So. at 718; see al so Huntington Nat'l Bank v. Merril

Lynch Credit Corp., 779 So0.2d 396, 398 (Fla. 2d DCA 2000)

("As long as the debt remni ned and the nortgage was unsati sfied
of record, there was no right to presunme that it had been
satisfied or extinguished.").

The fact of the matter is that, in this case, the origina
nort gages on the property were duly recorded and no
satisfaction was entered on the public record. New MI I enni al
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and BB & T had actual know edge of the existence of the two
recorded nortgages and al so had actual know edge that the
public records reflected that those nortgages had not been
satisfied. Therefore, until they received satisfactions on
record, New MIlennial and BB & T should have assumned t hat

the nortgages were still in full force and effect in someone's
hands. Their title insurance agent, Chicago Title, specifically
requested "production of the cancelled note[s] and
satisfaction[s] or release[s]" of the recorded nortgages
executed by Jahren to AnSouth. Neverthel ess, New M|l ennial and
BB & T failed to obtain those docunents which would have

elim nated any doubt that the debt had been satisfied or which
woul d have alerted themto the fact that they needed to

wi t hhol d nmonies at the closing to satisfy the notes and
nortgages. By failing to do so, they cannot be considered a
bona fide purchaser and a bona fide creditor wi thout notice and
cannot consequently avoid the nortgages assigned to JP Mrgan.
Accordingly, the trial court erred in concluding that New
Mllennial and BB & T could avoid the nortgages j ust

because JP Mrgan had failed to record the assignments. [fn3]

Next, New MIlennial and BB & T posit that even if this
court agrees with the reasoning and holding of In re
Hal abi that case is inapplicable here because their
representatives followed the procedures set forth in
section 701.04 by obtaining a conputer printout furnished by AmSouth
i ndicating that the recorded debt had been satisfied.
Therefore, their argunent follows, they had no notice of the
assi gnnment, and they reasonably believed the original nortgages
had been paid off. The trial court adopted this argunent,
finding that New MI1lennial was a bona fide purchaser
Page 687
wi t hout notice because it had "diligently" inquired about
t he AnSouth nortgages and had been advi sed that they had been
paid in full. We reject New MIlennial and BB & T's
argunent because the procedures outlined in section 701.04 were
not followed in this case.

Section 701.04 provides, in relevant part:

Cancel l ation of nortgages, liens, and
j udgments. —

(1) Wthin 14 days after receipt of the witten
request of a nortgagor, the holder of a nortgage

shall deliver to the nortgagor at a place designated
in the witten request an estoppel letter

setting forth the unpaid principal balance, interest
due, and the per diemrate. Wenever the anount of
noney due on any nortgage, lien, or judgnent shall be
fully paid to the person or party entitled to the
payrment thereof, the nortgagee, creditor, or assignee,
or the attorney of record in the case of a judgnment,
to whom such paynment shall have been nade, shal
execute in witing an instrunent acknow edgi ng

sati sfaction of said nortgage, lien, or judgnment and
have the sanme acknow edged, or proven, and duly
entered of record in the book provided by |aw for such
purposes in the proper county. Wthin 60 days of the
date of receipt of the full paynent of the

nortgage, lien, or judgnment, the person required
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to acknow edge satisfaction of the nortgage, |ien, or

judgnent shall send or cause to be sent the recorded

satisfaction to the person who has nade the ful

payrment. In the case of a civil action arising out of

the provisions of this section, the prevailing party

shall be entitled to attorney's fees and costs.

(Underline enphasis added.) The plain effect of the above
provision is to enable the closing agent to tinmely obtain a
satisfaction of nmortgage if it renmits to the nortgagee the
anpbunt set forth in an estoppel letter. In this case, the
title search reflected two recorded nortgages on the property. In an
affidavit signed by Jahren on May 8, 2006, before closing on

t he transaction, he stated that the property was free and cl ear
of all encunbrances, except those which were shown on

the Title Insurance Comri tnent issued by Chicago Title. By so
qualifying his affidavit, Jahren thereby acknow edged the debt
with AnSouth was still outstanding as of that date. Yet,

nei ther Jahren nor New M Il ennial nor its agents made a
written request for an estoppel letter related to the

two recorded nortgages, as required by section 701.04(1).

| nst ead, they proceeded to closing even though there was no
recorded "instrument acknow edgi ng satisfaction of [the]
nortgage, lien, or judgment . . . duly entered of record in

t he book provided by | aw for such purposes in the proper
county." 8§ 701.04(1) (enphasis added). The conputer

printouts faxed by AnSouth to the closing agent pursuant to a

t el ephone inquiry were, at best, a red flag that raised the
guestions: (1) Did the printouts nmean that the nortgages and
notes were satisfied two years prior or were the notes

"cl osed out" because they and the nortgages were transferred to
or purchased by a third party?; [fn4] and (2) G ven that

section 701.03 requires that the nortgagee cancel a fully paid nortgage
"within 60 days" of paynent, why was there no satisfaction of

t he nortgages on record two years after the debt was

al | egedl y

Page 688

satisfied? Thus, the printout screens obtained by New

M1l ennial and BB & T could not be viewed as an estoppe

letter, nor could they serve as substitute for duly recorded
sati sfactions of nortgage docunments. Under any interpretation
of the undisputed facts, the continued existence and validity
of the nortgages and notes was never explained away so as to
establish New MIlennial's and BB & T's status as bona fide
purchaser and creditor for val ue.

CONCLUSI ON

"[1]t is the debt and not the nmere evidence of it which is
secured." Drake Lunber Co. v. Senple, 100Fla.1757
130 So. 577, 581 (1930). Under the circumstances of this case
in the absence of cancelled notes or recorded satisfactions of
the two nortgages, the trial court could not legally declare the
| oans "ineffective and unenforceabl e" as against New M I enni al
and BB & T. To do so deprived JP Mrgan of its right to
pursue the neans and renedi es of foreclosure, which are | ega
attributes of the nortgages it purchased. Hence, we reverse the
summary judgment. Because the record is clear that JP Mrgan's
priority was not inmpugned vis-a-vis the Appellees, we
remand for the trial court to vacate the summary judgnent and
reinstate the foreclosure proceedings with the priority status
established as set forth in this opinion. [fn5]
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Reversed and remanded with directions.
ALTENBERND and DAVIS, JJ., Concur.

[fnl] The closing agent did not obtain the name of the AnmSouth
representative who provided this information

[fn2] Although Jahren is a nominal party to this appeal and did
not file an appearance, we note that his defenses bel ow did not
create a disputed issue of material fact as to whether the two
AnSout h notes had been paid off and the nortgages satisfied. He
did not attach proof of paynment, such as checks show ng that
the two AnSouth notes had been paid off and the nortgages
satisfied. Rather, he filed copies of the same two conputer
screen printouts discussed above. As discussed herein, these
docunents did not denmpnstrate that the nortgages had been

sati sfied.

[fn3] Qur opinion should not be viewed as condoning JP Mrgan's

failure to record the assignnment. Rather, we sinply concl ude
that the failure to record the assignnment here was not fatal to
JP Mrgan's right as a matter of law to pursue the renmedy of
foreclosure. Oobviously, a large part of the underlying
litigation would have been avoided if the assignment had been
duly recorded, as is typically done.

[fn4] In opposition to New MIIlennial and BB & T's notion

for summary judgment, JP Morrgan filed the affidavit of Brian
Buzbee, Assistant Vice President of Regions Bank. Regi ons Bank
is the successor to AmSouth. M. Buzbee's affidavit stated that
t he type of screen printout obtained by New MIlennial's

cl osing agent would show a zero bal ance on a | oan either when a
loan is legitimately paid off in full or when the | oan

was transferred, assigned, or sold.

[fn5] Although this opinion likely orecludes New M Il ennial and
BB & T fromobtaining relief from JP Mrgan, nothing herein
shoul d be construed to preclude them from pursui ng any ot her
remedi es that may be available to them agai nst any other party
i nvolved in this transaction
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