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Florida Case Law

JOHNS, ET UX., v. G LLIAN, ET AL., 134 Fla. 575 (1938)
184 So. 140
J.J. JOHNS, et ux., v. SAMGLLIAN, CHARLES L. BROAN, et ux., JUDI TH BROW,
a mnor, heirs at |aw of PEARL M BROA, deceased, and all unknown heirs,
devisees, grantees or other clainmants of the said PEARL M BROWN deceased.
Suprene Court of Florida.
Opinion Filed Cctober 15, 1938.
Rehearing Deni ed November 14, 1938.
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An appeal fromthe CGrcuit Court for Broward County, George W
Tedder, Judge.

G H Martin, for Appellants;
Robert J. Davis, for Appellees.
PER CURI AM

This appeal is froma final decree rendered in a suit involving
the foreclosure of a nortgage on real estate. In 1923 Pearl M
Brown, a married woman, was the owner of the property, and
purchased building material from Everglade Lunber Conpany, a
corporation, for the purpose of repairing and inproving the
property. In paynent either in full or in part for the material,
the said Pearl M Brown, and her husband, Charles L. Brown, made,
executed and delivered to the Everglade Lunber Conpany their
promi ssory note secured by a nortgage upon the property. The
nortgage was not recorded until shortly before the institution of
this suit.

In 1926 Pearl M Brown reduced the indebtedness to $400.00 by
paynment to the corporation, for which it granted her an extension
of 90 days on the paynent of the bal ance, and delivered to her
the original note with the understanding that the corporation
woul d receive a new note as evidence of the unpaid balance. The
new note was given and signed by Pearl M Brown al one, which the
corporation accepted. Pearl M Brown died, |eaving as her heirs
her husband and a minor daughter. The husband subsequent|y
remarried and noved away, |eaving the property abandoned.

Sam G llian, Plaintiff in the court below, had a considerable
interest in Everglade Lunber Conpany, holding nore
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than a mpjority of the stock. In 1927-28, when the Evergl ade
Lunber Conpany fell into financial difficulties, Gllian advanced

nmoney to the corporation for which it delivered to hima nunber
of securities, anobng which was the nortgage herein sued on. No
written assignment of the nortgage was made at that time.

G llian was concerned for the protection of the property, and
about 1932 he took possession of the nortgaged prenises, allow ng
appel lant J.J. Johns to nove in. There is sone conflict in the
testinony relating to the arrangenent entered into between
G llian and Johns. Gllian contends that Johns was to repair the
house during his spare time and take care of it, that he
(Gllian) was to furnish the materials for making it livable and
that Johns could apply whatever charge he made for services on
the rent. Johns contends that the property was to be the home of
hinself and his wife for the bal ance of their Ilives.

I'n January, 1937, G llian began foreclosure proceedings in the
name of the corporation, nanming as defendants the heirs of Pearl
M Brown and Johns and his wife. Wen it was discovered that the
debt and nortgage had been transferred to G llian in 1927 or 1928
the directors of Everglade Lunber Conpany executed a witten
assignnent, purporting to assign the nortgage to G llian, and
G llian was substituted as plaintiff. Decrees pro confesso were
entered agai nst the heirs of Pear] M Brown. Apellants J.J. Johns
and Rachel Johns, his wife, appeared and upon their amended
answer the issues were made up and the cause proceeded.

A final decree was rendered in favor of the plaintiff allowing
himcredits for paynents made on taxes, materials and pl unbing
supplies. The lower court recognized Johns as a tenant of
G llian, and allowed the heirs of the nortgagor a credit for rent
in the final decree, but refused to
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al | ow appell ant Johns any credit for the inprovements nade by
him Fromthe final decree this appeal was taken.

Appel | ant Johns in his brief has stated his first question as
follows:

"Were there is no proof that a corporation of Florida has or
has not been dissol ved, does an Assignment of Mrtgage, executed
by several persons designated to be directors, who signed in
their respective individual capacity, operate to transfer
ownership of a nortgage of which the corporation is nortgagee?"

Section 5672 C.G L., 1927, sets out the method by which a
corporation may convey |ands:

"Any corporation nmay convey |ands by deed sealed with the
common or corporate seal and signed in its name by its president
or any vice-president or chief executive officer.”

The formal parts of the assignment are as follows:

"Know al | men by these presents: That U S. Cayot, Sam G llian,
Ms. lvey Stranahan and Wl liam Wngate, Directors of Everglade
Lunber Conpany, a corporation, of the first part, in
consi deration of the sumof Ten Dollars and other val uable
consideration, Dollars, lawful noney of the United States, to
themin hand paid by SamGllian, * * * " etc.

The attestation clause reads thus:

"In witness whereof, we have hereunto set our hands and seal s,
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the 17th day of February, in the year one thousand nine hundred
and thirty-seven. U S. Cayot, Pres. (Seal); Sam G llian, Sec. Tr.
(Seal); Ivy J. Stranahan (Seal); WIIliam W ngate (Seal)."

The certificate of acknow edgnent states that: "* * * before me
personal ly came U.S. Cayot, Sam Gllian, Ms. lvey Stranahan and
Wlliam Wngate, to ne known to be the individuals described in
and who executed the wi thin and foregoing assignment, and they
acknow edged before
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me that they executed the same for the purposes therein
expressed. "

Private seals of officers and directors are not seals of the
corporation. Mtchell v. St. Andrews' Bay Land Co., 4 Fla. 200.
It is essential to the proper execution of a deed or nortgage by
a corporation that it be done in the nane and in behalf of the
corporation, and under its corporate seal. The seals affixed in
the above assignment are the private seals of the parties
signing, and not the compn seal of the corporation. The
attestation clause is conclusive of this point, and as the
corporation could only convey under its corporate seal, the
assignnent is necessarily inoperative as the foundation of any
right or claimto the corporate property. A corporation may alter
its seal at pleasure, and nmy adopt as its own the private seal
of an individual if it chooses to do so, but when adopted it nust
be used as the seal of the individual, it cannot be treated as
that of the corporation, and a declaration in the instrunent that
it is so affixed is conclusive of its character and effect.
Brown, et. al., v. Farmer's Supply Depot Co., et al., 23 O. 541,
32 P. 548; Richardson v. Scott River W & M Co., 22 Cal. 150;

Shackl eton v. Allen Chapel African ME. Church, 25 Mon. 421,

65 P. 428; Conmbe's Case, 9 Co. Rep. 75 (a), 76 (b), 77 Reprint

843, 847; Brinley v. Mann, 2 Cushing (Mass.) 337,

48 Am Dec. 669; Notes to Am Dec., Vol. 7, page 450. See al so Canpbell v.
McLaurin I nvestment Co., 74 Fla. 501, 77 So. 277.

However, it has frequently been held that a nortgage is but an
incident to the debt, the paynent of which it secures, and its
ownership follows the assignment of the debt. If the note or
other debt secured by a nortgage be transferred without any
formal assignment of the nortgage, or even a delivery of it, the
nortgage in equity passes as an incident of the debt, unless
there be some plain and clear agreenent
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to the contrary, if that be the intention of the parties. Jones,
on Mrtgages, Vol. 2, Sec. 1033; Collins v. WC. Briggs, Inc.,
98 Fla 422, 123 So.833; Mani Mrtgage & Guaranty Co. v. Drawdy,
99 Fla. 1092, 127 Sa.323.

The renewal note signed by Pearl M Brown alone was, of course,
voi d. Although an action nay not be maintained on the note
itself, it can be used in the foreclosure proceedings as evidence
of the ampunt of the unpaid indebtedness and the ternms on which
the loan was made. National Granite Bank v. Tyndale,

76 Mass. 547, 57 N.E. 1022.

Al though the assignment of the nortgage from Evergl ade Lunber
Conpany to G llian was defectively executed, it may be taken as
evidence to show that the conpany had, before the commencenent of
the suit, sold and transferred to Gllian its entire interest in
the note and nortgage. Dougherty v. Randall, 3 Mch. 571. A nere
delivery of a note and nortgage, with intention to pass the
title, upon a proper consideration, will vest the equitable
interest in the person to whomit is so delivered. Daly v. New
York & GL. Ry. Co., et al. (N.J.), 38 A 202.

"The transfer of the note or obligation evidencing the debt
being as a general rule the equivalent of the assignment of the
debt itself, such transfer operates as an assignment of the
nortgage securing the debt, and it is not necessary that the
nort gage papers be transferred, nor, in order that the beneficial
interest shall pass, that a written assignnment be made." 41 C. J.,
Mort gages, Sec. 686, pp. 673.

"Ceneral |y speaking, wherever it was the intention of the
parties to a transaction that the nortgage interest should pass,
but a witten assignment was not made, or else the witing was
insufficient to transfer the legal title to the security, equity
will effectuate such intention and invest the
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intended owner of the nortgage with the equitable title thereto.”
41 C.J., Mortgages, Sec. 691, pp. 677.

Any form of assignment of a nortgage, which transfers the real
and beneficial interest in the securities unconditionally to the
assignee, will entitle himto maintain an action for foreclosure.
See Jones on Mrtgages, (8 Ed.), Sec. 1029, and cases cited. Or
if there had been no witten assignment, G llian would be
entitled to foreclose in equity upon proof of his purchase of the
debt. Pease v. Warren, 29 Mch. 9, 18 Am Rep. 58.

In the foreclosure proceedi ngs appellee G llian gave the
following testinony in regard to the transfer of the debt owed by
the Browns to Everglade Lumber Conpany:

"MR. DAVIS: Q And who is the owner of this note at the present
time?

"MR. MARTIN: Object to the question, it calls for the
concl usion of the witness.

"WTNESS: A | am

"MR. DAVIS: Q How did you acquire the note? A Bought it from
the Evergl ade Lunmber Co.

"Q And did they give you any evidence of the sale of the note?
A. Vell, they assigned the note to ne. | don't just understand
the question.

"Q Did they give you any witten evidence of the transfer of
the note to you? A. Well, when | take over papers of that kind
the officers of the conpany transfer it as they do in any
transaction.”

And upon cross-exanmination by M. Martin, Gllian testified as
follows:

"Q Did you ever see any deed of conveyance of any sort to that
property from any person? A. Wiy the |unber conpany conveyed
their interests to ne, whatever it is.

"Q Did you or the lunber conpany, one of the two
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have a deed to the property fromthe Browns or sone other person?
A. Vell, it isn't ny understanding, with the exception of the

nortgage deed, that we had. We had a nortgage there.

"Q You told M. Johns here that you owned the property didn't
you when you put himin possession? A No.

"Q How long before M. Johns went into possession was it that
you took possession of the property? A | don't know exactly, we
made some transfers, at |least things went to pieces, and | put up
some noney for the conpany, and they gave me as security that
property and other stuff. | was trying to carry the conpany
along, and that was the tine that that happened.

"Q When did you beconme the owner of this nortgage then? A It
was back probably in 1927 or '28. That was the time we had the
trouble. That was when they transferred a bunch of the stuff to
me as security. | could find out by going to the records.

"Q When you started this case last winter, you told your
attorney that the Everglade Lumber Co. owned that nortgage, did
you not? A Well, | think the nortgage is nade out to ne, or
something to that effect.

"Q But you owned the nortgage from 1927? A. Yes, down to date,
fromwhatever time the transfers were nade, of bunch of
securities, | don't remenber what time it was, | just don't
renenber. "

The testinony as to the assignment of the debt and other
securities was uncontradicted. We are of the opinion that this
was sufficient to constitute Gllian the equitable owner of the
nortgage and entitle himto foreclose the sane.

Appel | ants further contend that irrespective of where the
ownership of the alleged nortgage reposes, the fact that
appel | ants nade val uabl e i nprovenents on the nortgaged property
at the request of G llian, who represented himself
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to be the owner of the property, gives appellants an equity in
the property to the extent of the value of the inprovenments, that
is superior to the rights of the holder of the nortgage. This
contention is based upon allegations and testinony that Gllian
represented hinself to be the owner of the property in question
and Johns, without know edge of the real state of the title, was
msled by these misrepresentations. However, Gllian denied that
he made such representations and contended that his understanding
with Johns was that he (Johns) could nove into the property
involved herein and repair it during his spare tine, that Gllian
woul d furnish the materials, and that Johns could apply whatever
charge he made for services on the rent.

The decree of the Court below could not have been rendered
denyi ng appel | ant Johns the right to conpensation for his alleged
inprovements unl ess the Chancellor found that G llian had not
represented hinself to be the owner of the property and Johns
made the inprovenents with know edge of the true state of the
title. Because of the fact that the evidence upon the question of
appel lee Gllian's representations as to his ownership of the
property involved herein was conflicting, we cannot say the
concl usi on of the Chancellor was clearly erroneous. Smth v.

Hol i ngsworth, 85 Fla. 431, 96 So. 394.

The rule as to when an equitable lien arises by inplication for
inprovements or benefits to property is set out as follows in 37
C.J. 321, Liens, Sec. 26:

"An equitable lien on the property benefited has been held to
ari se where a person in good faith, and under a mistake as to the
condition of the title, nekes inprovenents, renders services, or
incurs expenses that are permanently beneficial to another's
property. But there is no such lien where the expenditures are
made wi th know edge of the
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real state of the title; nor will such a lien arise where there
is an adequate remedy at law "

And in a note in Ann. Cas. 1916B, 57, it is stated:

"As a corollary of the rule that an occupying claimant ousted
by a paramnpunt title can recover for such inprovenents only as
are made under a bona fide belief in his own title, many
deci si ons have announced the broad proposition that no recovery
can be had for inprovenents made with actual notice of the
exi stence of an adverse clai mwhich subsequently proves to be
superior to that of the occupant.”

Notice in this connection does not nean direct and positive
information; but anything calculated to put a man of ordinary
prudence on the alert is notice. Note in Ann Cas. 1916B, 59; Lee
v. Bowman, et al., 55 M. 400.

Appel | ant Johns in his testinony stated that when he first
started to neke repairs on the property he went to M. Moore, the
Tax Col l ector, at the request of the appellee Gllian to get a
tax statement on the property, and that M. More infornmed him
that appellee Gllian did not own the property. This was clearly
sufficient to put a man of ordinary prudence on the alert.

The facts, as found by the Chancellor and by which we are
bound, are that G llian did not represent hinself to be the owner
of the property in question, that Johns had know edge of the real
state of the title, and that the inprovenents were made
subsequently to Johns' acquisition of such know edge. Under these
facts the cases cited by appellants in their brief based upon the
al l eged fraudul ent representations of Gllian are not
controlling. The decree of the Circuit Court is therefore
affirmed.

ELLIS, C.J., and WH TFI ELD, TERRELL, BROWN, BUFORD and CHAPMAN,
J.J., concur.
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